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Chapter 1

Introduction to Law and Legal Systems

LEARNING OBJECTIVES
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1.1 What Is Law?
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JFKLOFQFBP�LO�MLIFQF@>I�LMMLKBKQP�	B�D��!ROJ>�9FJ?>?TB�LO�(O>N�RKABO�2>AA>J
'RPPBFK
��4KABO�@LILKF>IFPJ�$ROLMB>K�K>QFLKP�LCQBK�FJMLPBA�MB>@B�FK�@LRKQOFBP
TELPB�?LOABOP�TBOB�PLJBTE>Q�>O?FQO>OFIV�@OB>QBA�?V�QELPB�P>JB�$ROLMB>K�K>QFLKP�
.SBO�PBSBO>I�@BKQROFBP�MOFLO�QL�QEB�QTBKQFBQE�@BKQROV�BJMFOBP�TBOB�?RFIQ�?V�2M>FK
/LOQRD>I�!OFQ>FK�'LII>KA�%O>K@B�&BOJ>KV�!BIDFRJ�>KA�(Q>IV��6FQE�OBD>OA�QL�QEB
CRK@QFLKP�LC�QEB�I>T�QEB�BJMFOB�J>V�E>SB�HBMQ�QEB�MB>@B`I>ODBIV�TFQE�CLO@B`?RQ�FQ
@E>KDBA�QEB�PQ>QRP�NRL�>KA�PBIALJ�MOLJLQBA�QEB�K>QFSB�MBLMIBPd�OFDEQP�LO�PL@F>I
GRPQF@B�TFQEFK�QEB�@LILKFWBA�K>QFLK�

(K�K>QFLKP�QE>Q�TBOB�CLOJBO�@LILKFBP�LC�$ROLMB>K�K>QFLKP�S>OFLRP�BQEKF@�>KA�QOF?>I
C>@QFLKP�E>SB�COBNRBKQIV�J>AB�FQ�AFCCF@RIQ�CLO�>�PFKDIB�RKFQBA�DLSBOKJBKQ�QL�ORIB
BCCB@QFSBIV��(K�1T>KA>�CLO�BU>JMIB�MLTBO�PQORDDIBP�?BQTBBK�'RQRP�>KA�3RQPFP
OBPRIQBA�FK�DBKL@FAB�LC�QEB�3RQPF�JFKLOFQV��	&BKL@FAB�FP�QEB�ABIF?BO>QB�>KA
PVPQBJ>QF@�HFIIFKD�LO�AFPMI>@BJBKQ�LC�LKB�DOLRM�LC�MBLMIB�?V�>KLQEBO�DOLRM��(K
�����QEB�FKQBOK>QFLK>I�@LJJRKFQV�CLOJ>IIV�@LKABJKBA�QEB�@OFJB�LC�DBKL@FAB�
�(K
K>QFLKP�LC�QEB�CLOJBO�2LSFBQ�4KFLK�QEB�TFQEAO>T>I�LC�>�@BKQO>I�MLTBO�@OB>QBA
MLTBO�S>@RRJP�QE>Q�TBOB�BUMILFQBA�?V�BQEKF@�IB>ABOP��6EBK�8RDLPI>SF>�?OLHB�RM
QEB�AFCCBOBKQ�BQEKF@�DOLRMP`"OL>QP�!LPKF>KP�>KA�2BO?F>KP`CLRDEQ�?FQQBOIV�CLO
ELJB�QROC�O>QEBO�QE>K�PE>OB�MLTBO��(K�(O>N�>KA� CDE>KFPQ>K�QEB�BCCB@QFSB�?IBKAFKD
LC�AFCCBOBKQ�DOLRMP�LC�C>JFIFBP�QOF?BP�PB@QP�>KA�BQEKF@�DOLRMP�FKQL�>�K>QFLK>I
DLSBOKFKD�?LAV�QE>Q�PE>OBP�MLTBO�OBJ>FKP�QL�?B�PBBK�

Law and Politics

(K�QEB�4KFQBA�2Q>QBP�IBDFPI>QLOP�GRADBP�>AJFKFPQO>QFSB�>DBK@FBP�DLSBOKLOP�>KA
MOBPFABKQP�J>HB�I>T�TFQE�PR?PQ>KQF>I�FKMRQ�COLJ�@LOMLO>QFLKP�IL??VFPQP�>KA�>
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AFSBOPB�DOLRM�LC�KLKDLSBOKJBKQ�LOD>KFW>QFLKP�	-&.P
�PR@E�>P�QEB� JBOF@>K
/BQOLIBRJ�(KPQFQRQB�QEB�2FBOO>�"IR?�>KA�QEB�->QFLK>I�1FCIB� PPL@F>QFLK��(K�QEB�CFCQV
PQ>QBP�GRADBP�>OB�LCQBK�>MMLFKQBA�?V�DLSBOKLOP�LO�BIB@QBA�?V�QEB�MBLMIB��3EB
MOL@BPP�LC�BIB@QFKD�PQ>QB�GRADBP�E>P�?B@LJB�JLOB�>KA�JLOB�MLIFQF@FWBA�FK�QEB�M>PQ
CFCQBBK�VB>OP�TFQE�DOLTFKD�@>JM>FDK�@LKQOF?RQFLKP�COLJ�QELPB�TEL�TLRIA�PBBH�QL
PB>Q�GRADBP�TFQE�PFJFI>O�MLIFQF@>I�IB>KFKDP�

(K�QEB�CBABO>I�PVPQBJ�GRADBP�>OB�>MMLFKQBA�?V�>K�BIB@QBA�LCCF@F>I�	QEB�MOBPFABKQ
�>KA
@LKCFOJBA�?V�LQEBO�BIB@QBA�LCCF@F>IP�	QEB�2BK>QB
��(C�QEB�MOBPFABKQ�FP�COLJ�LKB�M>OQV
>KA�QEB�LQEBO�M>OQV�ELIAP�>�J>GLOFQV�LC�2BK>QB�PB>QP�MLIFQF@>I�@LKCIF@QP�J>V�@LJB�RM
AROFKD�QEB�GRADBPd�@LKCFOJ>QFLK�MOL@BPPBP��2R@E�>�AFSFPFLK�E>P�?BBK�C>FOIV�COBNRBKQ
LSBO�QEB�M>PQ�CFCQV�VB>OP�

(K�JLPQnation-states � 	>P�@LRKQOFBP�>OB�@>IIBA�FK�FKQBOK>QFLK>I�I>T
�HKLTFKD�TEL
E>P�MLTBO�QL�J>HB�>KA�BKCLO@B�QEB�I>TP�FP�>�J>QQBO�LC�HKLTFKD�TEL�E>P�MLIFQF@>I
MLTBO��FK�J>KV�MI>@BP�QEB�MBLMIB�LO�DOLRMP�QE>Q�E>SB�JFIFQ>OV�MLTBO�@>K�>IPL
@LJJ>KA�MLIFQF@>I�MLTBO�QL�J>HB�>KA�BKCLO@B�QEB�I>TP��1BSLIRQFLKP�>OB�AFCCF@RIQ
>KA�@LKQBKQFLRP�?RQ�B>@E�VB>O�QEBOB�>OB�OBSLIQP�>D>FKPQ�BUFPQFKD�MLIFQF@>I�IBD>I
>RQELOFQV��>K�>PMFO>QFLK�CLO�ABJL@O>QF@�ORIB�LO�DOB>QBO�aOFDEQPb�CLO�@FQFWBKP�FP�>
OB@ROOFKD�QEBJB�FK�MLIFQF@P�>KA�I>T�

KEY TAKEAWAY

+>T�FP�QEB�OBPRIQ�LC�MLIFQF@>I�>@QFLK�>KA�QEB�MLIFQF@>I�I>KAP@>MB�FP�S>PQIV
AFCCBOBKQ�COLJ�K>QFLK�QL�K>QFLK��4KPQ>?IB�LO�>RQELOFQ>OF>K�DLSBOKJBKQP
LCQBK�C>FI�QL�PBOSB�QEB�MOFK@FM>I�CRK@QFLKP�LC�I>T�

EXERCISES

�� "LKPFABO�!ROJ>�	K>JBA�,V>KJ>O�?V�FQP�JFIFQ>OV�ORIBOP
��6E>Q�MLIFQF@>I
OFDEQP�AL�VLR�E>SB�QE>Q�QEB�>SBO>DB�!ROJBPB�@FQFWBK�ALBP�KLQ�

�� 6E>Q�FP�>�KLKDLSBOKJBKQ�LOD>KFW>QFLK�>KA�TE>Q�ALBP�FQ�E>SB�QL�AL�TFQE
DLSBOKJBKQ��#L�VLR�@LKQOF?RQB�QL�	LO�>OB�VLR�>@QFSB�FK
�>
KLKDLSBOKJBKQ�LOD>KFW>QFLK��6E>Q�HFKA�LC�OFDEQP�AL�QEBV�BPMLRPB
TE>Q�HFKA�LC�I>TP�AL�QEBV�PRMMLOQ�>KA�TE>Q�HFKA�LC�I>TP�AL�QEBV
LMMLPB�

�� 3EB�?>PF@�BKQFQFBP�QE>Q
@LJMOFPB�QEB�FKQBOK>QFLK>I
IBD>I�PVPQBJ�Countries states
>KAnations>OB�>II�OLRDEIV
PVKLKVJLRP�State@>K�>IPL�?B
RPBA�QL�ABPFDK>QB�QEB�?>PF@
RKFQP�LC�CBABO>IIV�RKFQBA�PQ>QBP
PR@E�>P�FK�QEB�4KFQBA�2Q>QBP�LC
 JBOF@>�TEF@E�FP�>�K>QFLK�
PQ>QB�
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1.2 Schools of Legal Thought

LEARNING OBJECTIVES

�� #FPQFKDRFPE�AFCCBOBKQ�MEFILPLMEFBP�LC�I>T`P@ELLIP�LC�IBD>I�QELRDEQ`>KA
BUMI>FK�QEBFO�OBIBS>K@B�

�� $UMI>FK�TEV�K>QRO>I�I>T�OBI>QBP�QL�QEB�OFDEQP�QE>Q�QEB�CLRKABOP�LC�QEB�42
MLIFQF@>I�IBD>I�PVPQBJ�CLRKA�FJMLOQ>KQ�

�� #BP@OF?B�IBD>I�MLPFQFSFPJ�>KA�BUMI>FK�ELT�FQ�AFCCBOP�COLJ�K>QRO>I�I>T�
�� #FCCBOBKQF>QB�@OFQF@>I�IBD>I�PQRAFBP�>KA�B@LCBJFKFPQ�IBD>I�MBOPMB@QFSBP

COLJ�?LQE�K>QRO>I�I>T�>KA�IBD>I�MLPFQFSFPQ�MBOPMB@QFSBP�

3EBOB�>OB�AFCCBOBKQ�P@ELLIP�	LO�MEFILPLMEFBP
�@LK@BOKFKD�TE>Q�I>T�FP�>II�>?LRQ�
/EFILPLMEV�LC�I>T�FP�>IPL�@>IIBAjurisprudence � �>KA�QEB�QTL�J>FK�P@ELLIP�>OBlegal
positivism � >KAnatural law � �� IQELRDE�QEBOB�>OB�LQEBOP�	PBB2B@QFLK��������.QEBO
2@ELLIP�LC�+BD>I�3ELRDEQ�
�QEBPB�QTL�>OB�QEB�JLPQ�FKCIRBKQF>I�FK�ELT�MBLMIB�QEFKH
>?LRQ�QEB�I>T�

Legal Positivism: Law as Sovereign Command

 P�IBD>I�MEFILPLMEBO�)LEK� RPQFK�@LK@FPBIV�MRQ�FQ�a+>T�FP�QEB�@LJJ>KA�LC�>
PLSBOBFDK�b�+>T�FP�LKIV�I>T�FK�LQEBO�TLOAP�FC�FQ�@LJBP�COLJ�>�OB@LDKFWBA�>RQELOFQV
>KA�@>K�?B�BKCLO@BA�?V�QE>Q�>RQELOFQV�LOsovereign� `PR@E�>P�>�HFKD�>�MOBPFABKQ
LO�>�AF@Q>QLO`TEL�E>P�MLTBO�TFQEFK�>�ABCFKBA�>OB>�LO�QBOOFQLOV��/LPFQFSFPJ�FP�>
MEFILPLMEF@>I�JLSBJBKQ�QE>Q�@I>FJP�QE>Q�P@FBK@B�MOLSFABP�QEB�LKIV�HKLTIBADB
MOB@FPB�BKLRDE�QL�?B�TLOQETEFIB��!RQ�TE>Q�>OB�TB�QL�J>HB�LC�QEB�PL@F>I�MEBKLJBK>
LC�I>TP�

6B�@LRIA�BU>JFKB�BUFPQFKDstatutes � `BUB@RQFSB�LOABOP�OBDRI>QFLKP�LO�GRAF@F>I
AB@FPFLKP`FK�>�C>FOIV�MOB@FPB�T>V�QL�CFKA�LRQ�TE>Q�QEB�I>T�P>VP��%LO�BU>JMIB�TB
@LRIA�ILLH�>Q�QEB�MLPQBA�PMBBA�IFJFQP�LK�JLPQ�42�EFDET>VP�>KA�@LK@IRAB�QE>Q�QEB
a@LOOB@Qb�LO�aOFDEQb�PMBBA�FP�KL�JLOB�QE>K�CFCQV�CFSB�JFIBP�MBO�ELRO��.O�TB�@LRIA
ILLH�>�IFQQIB�ABBMBO�>KA�CFKA�LRQ�ELT�QEB�TOFQQBK�I>T�FP�RPR>IIV�>MMIFBA��#LFKD�PL�TB
JFDEQ�@LK@IRAB�QE>Q�PFUQV�LKB�JFIBP�MBO�ELRO�FP�DBKBO>IIV�>IILTBA�?V�JLPQ�PQ>QB
QOLLMBOP�?RQ�QE>Q�L@@>PFLK>IIV�PLJBLKB�DBQP�QF@HBQBA�CLO�ALFKD�CFCQV�PBSBK�JFIBP
MBO�ELRO�FK�>�CFCQV�CFSB�JFIBP�MBO�ELRO�WLKB��$FQEBO�>MMOL>@E�FP�BJMFOF@>I�BSBK�FC�KLQ
OFDLOLRPIV�P@FBKQFCF@��3EB�CFOPQ�>MMOL>@E�BU>JFKFKD�FK�>�MOB@FPB�T>V�TE>Q�QEB�ORIB
FQPBIC�P>VP�FP�PLJBQFJBP�HKLTK�>P�QEB�aMLPFQFSFPQb�P@ELLI�LC�IBD>I�QELRDEQ��3EB
PB@LKA�>MMOL>@E`TEF@E�OBIFBP�LK�PL@F>I�@LKQBUQ�>KA�QEB�>@QR>I�?BE>SFLO�LC�QEB

�� 3EB�MEFILPLMEV�LC�I>T��3EBOB
>OB�J>KV�MEFILPLMEFBP�LC�I>T
>KA�QERP�J>KV�AFCCBOBKQ
GROFPMORABKQF>I�SFBTP�

��  �GROFPMORABK@B�QE>Q�CL@RPBP
LK�QEB�I>T�>P�FQ�FP`QEB
@LJJ>KA�LC�QEB�PLSBOBFDK�

��  �GROFPMORABK@B�QE>Q
BJME>PFWBP�>�I>T�QE>Q
QO>KP@BKAP�MLPFQFSB�I>TP
	ERJ>K�I>TP
�>KA�MLFKQP�QL�>
PBQ�LC�MOFK@FMIBP�QE>Q�>OB
RKFSBOP>I�FK�>MMIF@>QFLK�

�� 3EB�>RQELOFQV�TFQEFK�>KV
K>QFLK�PQ>QB��2LSBOBFDKQV�FP
TE>Q�PLSBOBFDKP�BUBO@FPB��3EFP
RPR>IIV�JB>KP�QEB�MLTBO�QL
J>HB�>KA�BKCLO@B�I>TP�TFQEFK
QEB�K>QFLK�PQ>QB�

�� +BDFPI>QFSB�AFOB@QFSBP�E>SFKD
QEB�CLOJ�LC�DBKBO>I�ORIBP�QE>Q
>OB�QL�?B�CLIILTBA�FK�QEB
K>QFLK�PQ>QB�LO�FQP�PR?AFSFPFLKP�
2Q>QRQBP�>OB�@LKQOLIIFKD�LSBO
GRAF@F>I�AB@FPFLKP�LO�@LJJLK
I>T�?RQ�>OB�FKCBOFLO�QL�	>KA
@LKQOLIIBA�?V
�@LKPQFQRQFLK>I
I>T�
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MOFK@FM>I�>@QLOP�TEL�BKCLO@B�QEB�I>T`FP�>HFK�QL�QEB�aIBD>I�OB>IFPQb�P@ELLI�LC�QELRDEQ
	PBB2B@QFLK��������.QEBO�2@ELLIP�LC�+BD>I�3ELRDEQ�
�

/LPFQFSFPJ�E>P�FQP�IFJFQP�>KA�FQP�@OFQF@P��-BT�3BPQ>JBKQ�OB>ABOP�J>V�OB@>II�QE>Q�*FKD
'BOLA�CB>OFKD�QEB�?FOQE�LC�>�,BPPF>E�FPPRBA�>�AB@OBB�QE>Q�>II�J>IB�@EFIAOBK�?BILT�>
@BOQ>FK�>DB�?B�HFIIBA��!B@>RPB�FQ�T>P�QEB�@LJJ>KA�LC�>�PLSBOBFDK�QEB�AB@OBB�T>P
@>OOFBA�LRQ�	LO�FK�IBD>I�G>ODLK�QEB�AB@OBB�T>P�aBUB@RQBAb
��2RMMLPB�>�DOLRM�PBFWBP
MLTBO�FK�>�M>OQF@RI>O�MI>@B�>KA�@LJJ>KAP�QE>Q�TLJBK�@>KKLQ�>QQBKA�P@ELLI�>KA
@>K�LKIV�?B�QOB>QBA�JBAF@>IIV�?V�TLJBK�BSBK�FC�QEBFO�@LKAFQFLK�FP�IFCB�QEOB>QBKFKD
>KA�TLJBK�AL@QLOP�>OB�CBT�>KA�C>O�?BQTBBK��2RMMLPB�>IPL�QE>Q�QEFP�@LJJ>KA�FP
@>OOFBA�LRQ�GRPQ�?B@>RPB�FQ�FP�QEB�I>T�>KA�FP�BKCLO@BA�TFQE�>�SBKDB>K@B��/BLMIB�TEL
IFSB�QEBOB�TFII�RKALR?QBAIV�NRBPQFLK�QEB�TFPALJ�GRPQF@B�LO�DLLAKBPP�LC�PR@E�>�I>T
?RQ�FQ�FP�I>T�KLKBQEBIBPP�>KA�FP�DBKBO>IIV�@>OOFBA�LRQ��3L�>SLFA�QEB�I>TdP�FJM>@Q�>
@FQFWBK�TLRIA�E>SB�QL�CIBB�QEB�@LRKQOV�BKQFOBIV��#ROFKD�QEB�3>IF?>K�ORIB�FK
 CDE>KFPQ>K�COLJ�TEF@E�QEFP�BU>JMIB�FP�AO>TK�J>KV�AFA�CIBB�

3EB�MLPFQFSB�I>T�P@ELLI�LC�IBD>I�QELRDEQ�TLRIA�OB@LDKFWB�QEB�I>TJ>HBOdP�@LJJ>KA
>P�IBDFQFJ>QB��NRBPQFLKP�>?LRQ�QEB�I>TdP�JLO>IFQV�LO�FJJLO>IFQV�TLRIA�KLQ�?B
FJMLOQ>KQ��(K�@LKQO>PQ�QEB�K>QRO>I�I>T�P@ELLI�LC�IBD>I�QELRDEQ�TLRIA�OBCRPB�QL
OB@LDKFWB�QEB�IBDFQFJ>@V�LC�I>TP�QE>Q�AFA�KLQ�@LKCLOJ�QL�K>QRO>I�RKFSBOP>I�LO
AFSFKB�I>T��(C�>�I>TJ>HBO�FPPRBA�>�@LJJ>KA�QE>Q�T>P�FK�SFLI>QFLK�LC�K>QRO>I�I>T�>
@FQFWBK�TLRIA�?B�JLO>IIV�GRPQFCFBA�FK�ABJLKPQO>QFKD�@FSFI�AFPL?BAFBK@B��%LO�BU>JMIB
FK�OBCRPFKD�QL�DFSB�RM�EBO�PB>Q�QL�>�TEFQB�MBOPLK�1LP>�/>OHP�?BIFBSBA�QE>Q�PEB�T>P
OBCRPFKD�QL�L?BV�>K�RKGRPQ�I>T�

Natural Law

3EB�K>QRO>I�I>T�P@ELLI�LC�QELRDEQ�BJME>PFWBP�QE>Q�I>T�PELRIA�?B�?>PBA�LK�>
RKFSBOP>I�JLO>I�LOABO��->QRO>I�I>T�T>P�aAFP@LSBOBAb�?V�ERJ>KP�QEOLRDE�QEB�RPB�LC
OB>PLK�>KA�?V�@ELLPFKD�?BQTBBK�QE>Q�TEF@E�FP�DLLA�>KA�QE>Q�TEF@E�FP�BSFI��'BOB�FP
QEB�ABCFKFQFLK�LC�K>QRO>I�I>T�>@@LOAFKD�QL�QEBCambridge Dictionary of Philosophy�
a->QRO>I�I>T�>IPL�@>IIBA�QEB�I>T�LC�K>QROB�FK�JLO>I�>KA�MLIFQF@>I�MEFILPLMEV�FP�>K
L?GB@QFSB�KLOJ�LO�PBQ�LC�L?GB@QFSB�KLOJP�DLSBOKFKD�ERJ>K�?BE>SFLO�PFJFI>O�QL�QEB
MLPFQFSB�I>TP�LC�>�ERJ>K�ORIBO�?RQ�?FKAFKD�LK�>II�MBLMIB�>IFHB�>KA�RPR>IIV
RKABOPQLLA�>P�FKSLISFKD�>�PRMBOERJ>K�IBDFPI>QLO�bCambridge Dictionary of Philosophy
P�S��aK>QRO>I�I>T�b

!LQE�QEB�42�"LKPQFQRQFLK�>KA�QEB�4KFQBA�->QFLKP�	4-
�"E>OQBO�E>SB�>K�>CCFKFQV�CLO
QEB�K>QRO>I�I>T�LRQILLH�>P�FQ�BJME>PFWBP�@BOQ>FK�L?GB@QFSB�KLOJP�>KA�OFDEQP�LC
FKAFSFAR>IP�>KA�K>QFLKP��3EB�42�#B@I>O>QFLK�LC�(KABMBKABK@B�BJ?LAFBP�>�K>QRO>I�
I>T�MEFILPLMEV��3EB�CLIILTFKD�PELOQ�BUQO>@Q�PELRIA�MOLSFAB�PLJB�PBKPB�LC�QEB�ABBM
?BIFBCP�FK�K>QRO>I�I>T�EBIA�?V�QELPB�TEL�PFDKBA�QEB�AL@RJBKQ�
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The Unanimous Declaration of the Thirteen United States
of America

)RIV�������

6EBK�FK�QEB�"LROPB�LC�ERJ>K�BSBKQP�FQ�?B@LJBP�KB@BPP>OV�CLO�LKB�MBLMIB�QL
AFPPLISB�QEB�MLIFQF@>I�?>KAP�TEF@E�E>SB�@LKKB@QBA�QEBJ�TFQE�>KLQEBO�>KA�QL
>PPRJB�>JLKD�QEB�MLTBOP�LC�QEB�B>OQE�QEB�PBM>O>QB�>KA�BNR>I�PQ>QFLK�QL�TEF@E
QEB�+>TP�LC�->QROB�>KA�LC�->QROBdP�&LA�BKQFQIB�QEBJ�>�AB@BKQ�OBPMB@Q�QL�QEB
LMFKFLKP�LC�J>KHFKA�OBNRFOBP�QE>Q�QEBV�PELRIA�AB@I>OB�QEB�@>RPBP�TEF@E�FJMBI
QEBJ�QL�QEB�PBM>O>QFLK�

6B�ELIA�QEBPB�QORQEP�QL�?B�PBIC�BSFABKQ�QE>Q�>II�JBK�>OB�@OB>QBA�BNR>I�QE>Q
QEBV�>OB�BKALTBA�?V�QEBFO�"OB>QLO�TFQE�@BOQ>FK�RK>IFBK>?IB�1FDEQP�QE>Q�>JLKD
QEBPB�>OB�+FCB�+F?BOQV�>KA�QEB�/ROPRFQ�LC�'>MMFKBPP��3E>Q�QL�PB@ROB�QEBPB�OFDEQP
&LSBOKJBKQP�>OB�FKPQFQRQBA�>JLKD�,BK�ABOFSFKD�QEBFO�GRPQ�MLTBOP�COLJ�QEB
@LKPBKQ�LC�QEB�DLSBOKBA�^

3EB�K>QRO>I�I>T�P@ELLI�E>P�?BBK�SBOV�FKCIRBKQF>I�FK� JBOF@>K�IBD>I�QEFKHFKD��3EB
FAB>�QE>Q�@BOQ>FK�OFDEQP�CLO�BU>JMIB�>OB�aRK>IFBK>?IBb�	>P�BUMOBPPBA�FK�QEB
#B@I>O>QFLK�LC�(KABMBKABK@B�>KA�FK�QEB�TOFQFKDP�LC�)LEK�+L@HB
�FP�@LKPFPQBKQ�TFQE
QEFP�SFBT�LC�QEB�I>T��(KAFSFAR>IP�J>V�E>SB�a&LA�DFSBKb�LO�aK>QRO>Ib�OFDEQP�QE>Q
DLSBOKJBKQ�@>KKLQ�IBDFQFJ>QBIV�Q>HB�>T>V��&LSBOKJBKQ�LKIV�?V�@LKPBKQ�LC�QEB
DLSBOKBA�FP�>�K>QRO>I�LRQDOLTQE�LC�QEFP�SFBT�

"FSFI�AFPL?BAFBK@B`FK�QEB�QO>AFQFLK�LC�'BKOV�3ELOB>R�,>E>QJ>�&>KAEF�LO�,>OQFK
+RQEBO�*FKD�)O�`?B@LJBP�>�J>QQBO�LC�JLO>IFQV�LSBO�aRKK>QRO>Ib�I>T��%LO�BU>JMIB
FK�EFP�a+BQQBO�COLJ�!FOJFKDE>J�)>FIb�,>OQFK�+RQEBO�*FKD�)O��@I>FJP�QE>Q�L?BVFKD�>K
RKGRPQ�I>T�FP�KLQ�JLO>I�>KA�QE>Q�ABIF?BO>QBIV�AFPL?BVFKD�>K�RKGRPQ�I>T�FP�FK�C>@Q�>
JLO>I�>@Q�QE>Q�BUMOBPPBP�aQEB�EFDEBPQ�OBPMB@Q�CLO�I>Tb��a K�FKAFSFAR>I�TEL�?OB>HP�>
I>T�QE>Q�@LKP@FBK@B�QBIIP�EFJ�FP�RKGRPQ�>KA�TEL�TFIIFKDIV�>@@BMQP�QEB�MBK>IQV�LC
FJMOFPLKJBKQ�FK�LOABO�QL�>OLRPB�QEB�@LKP@FBK@B�LC�QEB�@LJJRKFQV�LSBO�FQP
FKGRPQF@B�FP�FK�OB>IFQV�BUMOBPPFKD�QEB�EFDEBPQ�OBPMB@Q�CLO�I>T�^.KB�TEL�?OB>HP�>K
RKGRPQ�I>T�JRPQ�AL�PL�LMBKIV�ILSFKDIV�>KA�TFQE�>�TFIIFKDKBPP�QL�>@@BMQ�QEB
MBK>IQV�b,>OQFK�+RQEBO�*FKD�)O��a+BQQBO�COLJ�!FOJFKDE>J�)>FI�b

+BD>I�MLPFQFSFPQP�LK�QEB�LQEBO�E>KA�TLRIA�P>V�QE>Q�TB�@>KKLQ�HKLT�TFQE�OB>I
@LKCFABK@B�TE>Q�aK>QRO>Ib�I>T�LO�aRKFSBOP>Ib�I>T�FP��(K�PQRAVFKD�I>T�TB�@>K�JLPQ
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BCCB@QFSBIV�IB>OK�?V�GRPQ�ILLHFKD�>Q�TE>Q�QEB�TOFQQBK�I>T�P>VP�LO�?V�BU>JFKFKD�ELT
FQ�E>P�?BBK�>MMIFBA��(K�OBPMLKPB�K>QRO>I�I>T�QEFKHBOP�TLRIA�>ODRB�QE>Q�FC�TB�@>OB
>?LRQ�GRPQF@B�BSBOV�I>T�>KA�BSBOV�IBD>I�PVPQBJ�JRPQ�?B�EBIA�>@@LRKQ>?IB�QL�PLJB
EFDEBO�PQ>KA>OA�ELTBSBO�E>OA�QE>Q�J>V�?B�QL�ABCFKB�

(Q�FP�B>PFBO�QL�HKLT�TE>Q�QEB�I>T�aFPb�QE>K�TE>Q�QEB�I>T�aPELRIA�?B�b�$NR>I
BJMILVJBKQ�I>TP�CLO�BU>JMIB�E>SB�PMB@FCF@�PQ>QRQBP�ORIBP�>KA�AB@FPFLKP�>?LRQ
O>@F>I�AFP@OFJFK>QFLK��3EBOB�>OB�>IT>VP�AFCCF@RIQ�FPPRBP�LC�FKQBOMOBQ>QFLK�>KA
AB@FPFLK�TEF@E�FP�TEV�@LROQP�TFII�OBPLISB�AFCCBOFKD�SFBTP��!RQ�ELT�@>K�TB�HKLT�QEB
JLOB�CRKA>JBKQ>I�aLRDEQb�LO�aPELRIAb�LC�ERJ>K�BNR>IFQV��%LO�BU>JMIB�ELT�AL�TB
knowQE>Q�a>II�JBK�>OB�@OB>QBA�BNR>Ib�	COLJ�QEB�#B@I>O>QFLK�LC�(KABMBKABK@B
�
2BQQFKD�>PFAB�CLO�QEB�JLJBKQ�NRBPQFLKP�>?LRQ�QEB�BNR>IFQV�LC�TLJBK�LO�QE>Q�LC
PI>SBP�TEL�TBOB�KLQ�@LRKQBA�>P�JBK�TFQE�BNR>I�OFDEQP�>Q�QEB�QFJB�LC�QEB
AB@I>O>QFLK`@>K�QEB�PQ>QBJBKQ�?B�BJMFOF@>IIV�MOLSBK�LO�FP�FQ�PFJMIV�>�J>QQBO�LC�>
MOFLOF�HKLTIBADB��	A prioriJB>KP�aBUFPQFKD�FK�QEB�JFKA�MOFLO�QL�>KA�FKABMBKABKQ�LC
BUMBOFBK@B�b
�.O�FP�QEB�PQ>QBJBKQ�>?LRQ�BNR>IFQV�>�J>QQBO�LC�C>FQE�LO�?BIFBC�KLQ
OB>IIV�MOLS>?IB�BFQEBO�P@FBKQFCF@>IIV�LO�O>QFLK>IIV��3EB�AF>ILDRB�?BQTBBK�K>QRO>I�I>T
QEBLOFPQP�>KA�JLOB�BJMFOF@>IIV�LOFBKQBA�QEBLOFBP�LC�aTE>Q�I>T�FPb�TFII�O>FPB�PFJFI>O
NRBPQFLKP��(K�QEFP�?LLH�TB�TFII�CL@RP�JLPQIV�LK�QEB�I>T�>P�FQ�FP�?RQ�KLQ�TFQELRQ�>IPL
O>FPFKD�NRBPQFLKP�>?LRQ�TE>Q�FQ�@LRIA�LO�PELRIA�?B�

Other Schools of Legal Thought

3EB�EFPQLOF@>I�P@ELLI�LC�I>T�?BIFBSBP�QE>Q�PL@FBQFBP�PELRIA�?>PB�QEBFO�IBD>I�AB@FPFLKP
QLA>V�LK�QEB�BU>JMIBP�LC�QEB�M>PQ��/OB@BABKQ�TLRIA�?B�JLOB�FJMLOQ>KQ�QE>K�JLO>I
>ODRJBKQP�

3EB�IBD>I�OB>IFPQ�P@ELLI�CILROFPEBA�FK�QEB�����P�>KA�����P�>P�>�OB>@QFLK�QL�QEB
EFPQLOF@>I�P@ELLI��+BD>I�OB>IFPQP�MLFKQBA�LRQ�QE>Q�?B@>RPB�IFCB�>KA�PL@FBQV�>OB
@LKPQ>KQIV�@E>KDFKD�@BOQ>FK�I>TP�>KA�AL@QOFKBP�E>SB�QL�?B�>IQBOBA�LO�JLABOKFWBA�FK
LOABO�QL�OBJ>FK�@ROOBKQ��3EB�PL@F>I�@LKQBUQ�LC�I>T�T>P�JLOB�FJMLOQ>KQ�QL�IBD>I
OB>IFPQP�QE>K�QEB�CLOJ>I�>MMIF@>QFLK�LC�MOB@BABKQ�QL�@ROOBKQ�LO�CRQROB�IBD>I�AFPMRQBP�
1>QEBO�QE>K�PRMMLPB�QE>Q�GRADBP�FKBSFQ>?IV�>@QBA�L?GB@QFSBIV�FK�>MMIVFKD�>K�BUFPQFKD
ORIB�QL�>�PBQ�LC�C>@QP�IBD>I�OB>IFPQP�L?PBOSBA�QE>Q�GRADBP�E>A�QEBFO�LTK�?BIFBCP
LMBO>QBA�FK�>�PL@F>I�@LKQBUQ�>KA�TLRIA�DFSB�IBD>I�AB@FPFLKP�?>PBA�LK�QEBFO�?BIFBCP
>KA�QEBFO�LTK�PL@F>I�@LKQBUQ�

3EB�IBD>I�OB>IFPQ�SFBT�FKCIRBK@BA�QEB�BJBODBK@B�LC�QEB�@OFQF@>I�IBD>I�PQRAFBP�	"+2

P@ELLI�LC�QELRDEQ��3EB�a"OFQPb�?BIFBSB�QE>Q�QEB�PL@F>I�LOABO�	>KA�QEB�I>T
�FP
ALJFK>QBA�?V�QELPB�TFQE�MLTBO�TB>IQE�>KA�FKCIRBK@B��2LJB�"OFQP�>OB�@IB>OIV
FKCIRBK@BA�?V�QEB�B@LKLJFPQ�*>OI�,>OU�>KA�>IPL�?V�AFPQOF?RQFSB�GRPQF@B�QEBLOV�	PBB
"E>MQBO����"LOMLO>QB�2L@F>I�1BPMLKPF?FIFQV�>KA�!RPFKBPP�$QEF@P�
��3EB�"+2�P@ELLI

"E>MQBO���(KQOLAR@QFLK�QL�+>T�>KA�+BD>I�2VPQBJP
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?BIFBSBP�QEB�TB>IQEV�E>SB�EFPQLOF@>IIV�LMMOBPPBA�LO�BUMILFQBA�QELPB�TFQE�IBPP�TB>IQE
>KA�E>SB�J>FKQ>FKBA�PL@F>I�@LKQOLI�QEOLRDE�I>T��(K�PL�ALFKD�QEB�TB>IQEV�E>SB
MBOMBQR>QBA�>K�RKGRPQ�AFPQOF?RQFLK�LC�?LQE�OFDEQP�>KA�DLLAP�FK�PL@FBQV��+>T�FP
MLIFQF@P�>KA�FP�QERP�KLQ�KBRQO>I�LO�S>IRB�COBB��3EB�"+2�JLSBJBKQ�TLRIA�RPB�QEB�I>T
QL�LSBOQROK�QEB�EFBO>O@EF@>I�PQOR@QROBP�LC�ALJFK>QFLK�FK�QEB�JLABOK�PL@FBQV�

1BI>QBA�QL�QEB�"+2�P@ELLI�VBQ�AFCCBOBKQ�FP�QEB�B@LCBJFKFPQ�P@ELLI�LC�IBD>I�QELRDEQ�
3EFP�P@ELLI�BJME>PFWBP`>KA�TLRIA�JLAFCV`QEB�ILKD�PQ>KAFKD�ALJFK>QFLK�LC�JBK
LSBO�?LQE�TLJBK�>KA�QEB�OBPQ�LC�QEB�K>QRO>I�TLOIA��$@LCBJFKFPQP�TLRIA�P>V�QE>Q�QEB
P>JB�PL@F>I�JBKQ>IFQV�QE>Q�IB>AP�QL�BUMILFQ>QFLK�LC�TLJBK�FP�>Q�QEB�OLLQ�LC�J>KdP
BUMILFQ>QFLK�>KA�ABDO>A>QFLK�LC�QEB�K>QRO>I�BKSFOLKJBKQ��3EBV�TLRIA�P>V�QE>Q�J>IB
LTKBOPEFM�LC�I>KA�E>P�IBA�QL�>�aALJFK>QLO�@RIQROBb�FK�TEF@E�J>K�FP�KLQ�PL�JR@E�>
PQBT>OA�LC�QEB�BUFPQFKD�BKSFOLKJBKQ�LO�QELPB�aPR?LOAFK>QBb�QL�EFJ�?RQ�FP�@E>ODBA
TFQE�J>HFKD�>II�QE>Q�EB�@LKQOLIP�B@LKLJF@>IIV�aMOLAR@QFSB�b�6FSBP�@EFIAOBK�I>KA
>KA�>KFJ>IP�>OB�S>IRBA�>P�B@LKLJF@�OBPLRO@BP�>KA�IBD>I�PVPQBJP�	RKQFI�QEB
KFKBQBBKQE�@BKQROV
�I>ODBIV�@LKCBOOBA�OFDEQP�LKIV�QL�JBK�TFQE�I>KA��$@LCBJFKFPQP
TLRIA�P>V�QE>Q�BSBK�TFQE�FK@OB>PFKD�@FSFI�>KA�MLIFQF@>I�OFDEQP�CLO�TLJBK�	PR@E�>P�QEB
OFDEQ�QL�SLQB
�>KA�TFQE�PLJB�K>QFLKPd�OB@LDKFWFKD�QEB�OFDEQP�LC�@EFIAOBK�>KA�>KFJ>IP
>KA�@>OFKD�CLO�QEB�BKSFOLKJBKQ�QEB�IBD>@V�LC�QEB�M>PQ�CLO�JLPQ�K>QFLKP�PQFII
@LKCFOJP�QEB�MOBBJFKBK@B�LC�aJ>Kb�>KA�EFP�ALJFK>K@B�LC�?LQE�K>QROB�>KA�TLJBK�

KEY TAKEAWAY

$>@E�LC�QEB�S>OFLRP�P@ELLIP�LC�IBD>I�QELRDEQ�E>P�>�M>OQF@RI>O�SFBT�LC�TE>Q�>
IBD>I�PVPQBJ�FP�LO�TE>Q�FQ�PELRIA�?B��3EB�K>QRO>I�I>T�QEBLOFPQP�BJME>PFWB�QEB
OFDEQP�>KA�ARQFBP�LC�?LQE�DLSBOKJBKQ�>KA�QEB�DLSBOKBA��/LPFQFSB�I>T�Q>HBP
>P�>�DFSBK�QE>Q�I>T�FP�PFJMIV�QEB�@LJJ>KA�LC�>�PLSBOBFDK�QEB�MLIFQF@>I�MLTBO
QE>Q�QELPB�DLSBOKBA�TFII�L?BV��1B@BKQ�TOFQFKDP�FK�QEB�S>OFLRP�IBD>I�P@ELLIP�LC
QELRDEQ�BJME>PFWB�ILKD�PQ>KAFKD�M>QQBOKP�LC�ALJFK>QFLK�LC�QEB�TB>IQEV
LSBO�LQEBOP�	QEB�"+2�P@ELLI
�>KA�LC�JBK�LSBO�TLJBK�	B@LCBJFKFPQ�IBD>I
QEBLOV
�
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EXERCISES

�� 5>KA>K>�2EFS>�AO>TP�>�MF@QROB�LC�>�PQOB>J�FK�>�CLOBPQ��2EB�P>VP�QE>Q�FK
LRO�PL@FBQV�QEB�PQOB>J�FP�PBBK�>P�RKMOLAR@QFSB�FC�FQ�FP�PFJMIV�QEBOB
CRICFIIFKD�QEB�KBBA�CLO�T>QBO�LC�TLJBKdP�C>JFIFBP�>KA�@LJJRKFQFBP�RKQFI
BKDFKBBOP�@LJB�>ILKD�>KA�QFKHBO�TFQE�FQ�MBOE>MP�A>JJFKD�FQ�>KA�RPFKD
FQ�CLO�DBKBO>QFKD�EVAOLMLTBO��3EB�P>JB�FP�QORB�LC�>�CLOBPQ�RKIBPP�FQ�FP
OBMI>@BA�TFQE�>�JLKL@RIQROB�MI>KQ>QFLK�LC�>�@LJJBO@F>I�PMB@FBP�� 
CLOBPQ�J>V�SBOV�TBII�?B�MOLAR@QFSB`MOLQB@QFKD�DOLRKAT>QBO��@OB>QFKD
LUVDBK��MOLSFAFKD�CORFQ�CRBI�>KA�@O>CQ�J>QBOF>IP�CLO�KB>O?V�FKE>?FQ>KQP�
>KA�@OB>QFKD�>�E>?FQ>Q�CLO�>KFJ>IP�QE>Q�>OB�>IPL�>�S>IR>?IB�OBPLRO@B��2EB
@OFQF@FWBP�QEB�SFBT�QE>Q�FC�QEBOB�FP�KL�JLKBQ>OV�>JLRKQ�QE>Q�@>K
@LKQOF?RQB�QL�DOLPP�ALJBPQF@�MOLAR@Q�KBFQEBO�QEB�CLOBPQ�KLO�QEB�OFSBO
@>K�?B�PBBK�>P�>�MOLAR@QFSB�OBPLRO@B��6EF@E�P@ELLI�LC�IBD>I�QELRDEQ�ALBP
EBO�@OFQF@FPJ�OBCIB@Q�

��  K>QLIB�%O>K@B�P>FA�a3EB�I>T�FK�FQP�J>GBPQV�CLO?FAP�OF@E�>KA�MLLO�>IFHB
COLJ�PIBBMFKD�RKABO�?OFADBP�b�6EF@E�P@ELLI�LC�IBD>I�QELRDEQ�FP
OBMOBPBKQBA�?V�QEFP�NRLQB�

��  ALIC�$F@EJ>KK�T>P�>�ILV>I�JBJ?BO�LC�QEB�->QFLK>I�2L@F>IFPQ�/>OQV�FK
QEB�3EFOA�1BF@E�>KA�TLOHBA�E>OA�RKABO�'FQIBOdP�DLSBOKJBKQ�AROFKD
6LOIA�6>O�((�QL�OLRKA�RM�)BTFPE�MBLMIB�CLO�FK@>O@BO>QFLK`>KA�BSBKQR>I
BUQBOJFK>QFLK`>Q�I>?LO�@>JMP�IFHB� RP@ETFQW�>KA�!R@EBKT>IA�� CQBO�>K
(PO>BIF�aBUQO>@QFLK�QB>Jb�QLLH�EFJ�COLJ� ODBKQFK>�QL�(PO>BI�EB�T>P�MRQ
LK�QOF>I�CLO�a@OFJBP�>D>FKPQ�ERJ>KFQV�b�'FP�ABCBKPB�T>P�QE>Q�EB�T>P�aGRPQ
CLIILTFKD�LOABOP�b�$UMI>FK�TEV�$F@EJ>KK�T>P�KLQ�>K�>AEBOBKQ�LC�QEB
K>QRO>I�I>T�P@ELLI�LC�IBD>I�QELRDEQ�
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1.3 Basic Concepts and Categories of US Positive Law

LEARNING OBJECTIVES

�� (K�>�DBKBO>I�T>V�AFCCBOBKQF>QB�@LKQO>@Q�I>T�COLJ�QLOQ�I>T�
�� "LKPFABO�QEB�OLIB�LC�I>T�FK�PRMMLOQFKD�BQEF@>I�KLOJP�FK�LRO�PL@FBQV�
�� 4KABOPQ>KA�QEB�AFCCBOFKD�OLIBP�LC�PQ>QB�I>T�>KA�CBABO>I�I>T�FK�QEB�42

IBD>I�PVPQBJ�
�� *KLT�QEB�AFCCBOBK@B�?BQTBBK�@OFJFK>I�@>PBP�>KA�@FSFI�@>PBP�

,LPQ�LC�TE>Q�TB�AFP@RPP�FK�QEFP�?LLH�FP�MLPFQFSB�I>T`42�MLPFQFSB�I>T�FK�M>OQF@RI>O�
6B�TFII�>IPL�@LKPFABO�QEB�I>TP�>KA�IBD>I�PVPQBJP�LC�LQEBO�K>QFLKP��!RQ�CFOPQ�FQ�TFII�?B
RPBCRI�QL�@LSBO�PLJB�?>PF@�@LK@BMQP�>KA�AFPQFK@QFLKP�

Law: The Moral Minimums in a Democratic Society

3EB�I>T�ALBP�KLQ�@LOOB@Q�	LO�@I>FJ�QL�@LOOB@Q
�BSBOV�TOLKD�QE>Q�L@@ROP�FK�PL@FBQV�� Q
>�JFKFJRJ�FQ�>FJP�QL�@RO?�QEB�TLOPQ�HFKA�LC�TOLKDP�QEB�HFKAP�LC�TOLKDP�QE>Q
SFLI>QB�TE>Q�JFDEQ�?B�@>IIBA�QEB�aJLO>I�JFKFJRJPb�QE>Q�>�@LJJRKFQV�ABJ>KAP�LC
FQP�JBJ?BOP��3EBPB�FK@IRAB�KLQ�LKIV�SFLI>QFLKP�LC�@OFJFK>I�I>T�	PBB"E>MQBO��
�"OFJFK>I�+>T�
�?RQ�>IPL�QLOQP�	PBB"E>MQBO����(KQOLAR@QFLK�QL�3LOQ�+>T�
�>KA
?OLHBK�MOLJFPBP�	PBB"E>MQBO����(KQOLAR@QFLK�QL�"LKQO>@Q�+>T�
��3ERP�FQ�J>V�?B
TOLKD�QL�OBCRPB�QL�OBQROK�>�MELKB�@>II�COLJ�>�COFBKA�?RQ�QE>Q�TOLKD�TFII�KLQ�OBPRIQ
FK�>�SF>?IB�I>TPRFQ�>D>FKPQ�VLR��!RQ�FC�>�MELKB�	LO�QEB�(KQBOKBQ
�FP�RPBA�QL�IF?BI�LO
PI>KABO�PLJBLKB�>�QLOQ�E>P�?BBK�@LJJFQQBA�>KA�QEB�I>T�J>V�>IILT�QEB�ABC>JBA
MBOPLK�QL�?B�@LJMBKP>QBA�

3EBOB�FP�>�PQOLKD�>PPL@F>QFLK�?BQTBBK�TE>Q�TB�DBKBO>IIV�QEFKH�LC�>P�BQEF@>I
?BE>SFLO�>KA�TE>Q�QEB�I>TP�OBNRFOB�>KA�MOLSFAB��%LO�BU>JMIB�@LKQO>@Q�I>T�RMELIAP
PL@FBQVdP�PBKPB�QE>Q�MOLJFPBP`FK�DBKBO>I`PELRIA�?B�HBMQ��/OLJFPB�?OB>HFKD�FP�PBBK
>P�RKBQEF@>I��3EB�I>T�MOLSFABP�OBJBAFBP�CLO�?OLHBK�MOLJFPBP�	FK�?OB>@E�LC�@LKQO>@Q
@>PBP
�?RQ�KLQ�CLO�>II�?OLHBK�MOLJFPBP��PLJB�BU@RPBP�>OB�>@@BMQBA�TEBK�FQ�TLRIA�?B
OB>PLK>?IB�QL�AL�PL��%LO�QLOQ�I>T�E>OJFKD�LQEBOP�FP�@LKPFABOBA�RKBQEF@>I��(C�MBLMIB
>OB�KLQ�OBPQO>FKBA�?V�I>T�COLJ�E>OJFKD�LKB�>KLQEBO�LOABOIV�PL@FBQV�TLRIA�?B
RKALKB�IB>AFKD�QL�>K>O@EV��3LOQ�I>T�MOLSFABP�CLO�@LJMBKP>QFLK�TEBK�PBOFLRP
FKGROFBP�LO�E>OJP�L@@RO�� P�CLO�MOLMBOQV�I>T�FPPRBP�TB�DBKBO>IIV�?BIFBSB�QE>Q
MOFS>QB�LTKBOPEFM�LC�MOLMBOQV�FP�PL@F>IIV�RPBCRI�>KA�DBKBO>IIV�ABPFO>?IB�>KA�FQ�FP
DBKBO>IIV�MOLQB@QBA�	TFQE�PLJB�BU@BMQFLKP
�?V�I>TP��8LR�@>KdQ�QEOLT�>�M>OQV�>Q�JV
ELRPB�TFQELRQ�JV�MBOJFPPFLK�?RQ�JV�OFDEQ�QL�AL�TE>QBSBO�(�T>KQ�LK�JV�LTK
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MOLMBOQV�J>V�?B�IFJFQBA�?V�I>T��(�@>KdQ�TFQELRQ�QEB�MR?IF@dP�MBOJFPPFLK�LMBO>QB�>K
FK@FKBO>QLO�LK�JV�MOLMBOQV�>KA�?ROK�EB>SV�JBQ>IP�>P�QLUF@�>PE�J>V�?B�ABMLPFQBA
QEOLRDELRQ�QEB�KBFDE?LOELLA�

The Common Law: Property, Torts, and Contracts
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AFPQFK@QFLK�?BQTBBK�@OFJFK>I�I>T�	CLO�>@QFLKP�QE>Q�>OB�LCCBKPBP�>D>FKPQ�QEB
BKQFOB�PL@FBQV
�>KA�@FSFI�I>T�	RPR>IIV�CLO�AFPMRQBP�?BQTBBK�FKAFSFAR>IP�LO
@LOMLO>QFLKP
��!>PF@�BQEF@>I�KLOJP�CLO�MOLJFPB�HBBMFKD�>KA�KLQ�E>OJFKD
LQEBOP�>OB�OBCIB@QBA�FK�QEB�@FSFI�I>T�LC�@LKQO>@QP�>KA�QLOQP��(K�QEB�4KFQBA
2Q>QBP�?LQE�QEB�PQ>QBP�>KA�QEB�CBABO>I�DLSBOKJBKQ�E>SB�OLIBP�QL�MI>V�>KA
PLJBQFJBP�QEBPB�OLIBP�TFII�LSBOI>M�>P�FK�BKSFOLKJBKQ>I�PQ>KA>OAP�PBQ�?V
?LQE�PQ>QBP�>KA�QEB�CBABO>I�DLSBOKJBKQ�

EXERCISES

�� )BKK>�DBQP�>�QF@HBQ�CLO�@>OBIBPP�AOFSFKD�>CQBO�QEB�MLIF@B�@LJB�QL
FKSBPQFD>QB�>�@>O�>@@FABKQ�PEB�E>A�TFQE�VLR�LK�'>KLSBO�!LRIBS>OA��8LRO
@>O�FP�?>AIV�A>J>DBA�QEOLRDE�KL�C>RIQ�LC�VLRO�LTK��(P�)BKK>�IFHBIV�QL
C>@B�@OFJFK>I�@E>ODBP�@FSFI�@E>ODBP�LO�?LQE�

�� )BKK>dP�QF@HBQ�P>VP�QE>Q�PEB�E>P�QEFOQV�A>VP�FK�TEF@E�QL�OBPMLKA�QL�QEB
@E>ODBP�>D>FKPQ�EBO��3EB�QEFOQV�A>VP�@LKCLOJP�QL�>�PQ>QB�I>T�QE>Q�PBQP
QEFP�QFJB�IFJFQ��(P�QEB�QEFOQV�A>V�IFJFQ�MOL@BARO>I�I>T�LO�PR?PQ>KQFSB�I>T�

"E>MQBO���(KQOLAR@QFLK�QL�+>T�>KA�+BD>I�2VPQBJP

����!>PF@�"LK@BMQP�>KA�">QBDLOFBP�LC�42�/LPFQFSB�+>T ��



1.4 Sources of Law and Their Priority

LEARNING OBJECTIVES

�� #BP@OF?B�QEB�AFCCBOBKQ�PLRO@BP�LC�I>T�FK�QEB�42�IBD>I�PVPQBJ�>KA�QEB
MOFK@FM>I�FKPQFQRQFLKP�QE>Q�@OB>QB�QELPB�I>TP�

�� $UMI>FK�FK�TE>Q�T>V�>�PQ>QRQB�FP�IFHB�>�QOB>QV�>KA�SF@B�SBOP>�
�� $UMI>FK�TEV�QEB�"LKPQFQRQFLK�FP�aMOFLOb�>KA�E>P�MOFLOFQV�LSBO�QEB

IBDFPI>QFSB�>@QP�LC�>�J>GLOFQV�TEBQEBO�FK�QEB�42�"LKDOBPP�LO�FK�>�PQ>QB
IBDFPI>QROB�

�� #BP@OF?B�QEB�LOFDFKP�LC�QEB�@LJJLK�I>T�PVPQBJ�>KA�TE>Q�@LJJLK�I>T
JB>KP�

Sources of Law

(K�QEB�4KFQBA�2Q>QBP�QLA>V�QEBOB�>OB�KRJBOLRP�PLRO@BP�LC�I>T��3EB�J>FK�LKBP�>OB
	�
�@LKPQFQRQFLKP`?LQE�PQ>QB�>KA�CBABO>I�	�
�PQ>QRQBP�>KA�>DBK@V�OBDRI>QFLKP�>KA
	�
�GRAF@F>I�AB@FPFLKP��(K�>AAFQFLK�@EFBC�BUB@RQFSBP�	QEB�MOBPFABKQ�>KA�QEB�S>OFLRP
DLSBOKLOP
�@>K�FPPRB�BUB@RQFSB�LOABOP�QE>Q�E>SB�QEB�BCCB@Q�LC�I>T�

(K�FKQBOK>QFLK>I�IBD>I�PVPQBJP�PLRO@BP�LC�I>T�FK@IRABtreaties �� 	>DOBBJBKQP
?BQTBBK�PQ>QBP�LO�@LRKQOFBP
�>KA�TE>Q�FP�HKLTK�>P�@RPQLJ>OV�FKQBOK>QFLK>I�I>T
	RPR>IIV�@LKPFPQFKD�LC�GRAF@F>I�AB@FPFLKP�COLJ�K>QFLK>I�@LROQ�PVPQBJP�TEBOB�M>OQFBP
COLJ�QTL�LO�JLOB�K>QFLKP�>OB�FK�>�AFPMRQB
�

 P�VLR�JFDEQ�BUMB@Q�QEBPB�I>TP�PLJBQFJBP�@LKCIF@Q��>�PQ>QB�I>T�J>V�@LKCIF@Q�TFQE�>
CBABO>I�I>T�LO�>�CBABO>I�I>T�JFDEQ�?B�@LKQO>OV�QL�>K�FKQBOK>QFLK>I�L?IFD>QFLK��.KB
K>QFLKdP�I>T�J>V�MOLSFAB�LKB�PR?PQ>KQFSB�ORIB�TEFIB�>KLQEBO�K>QFLKdP�I>T�J>V
MOLSFAB�>�AFCCBOBKQ�PLJBTE>Q�@LKQO>OV�ORIB�QL�>MMIV��-LQ�>II�I>TP�FK�LQEBO�TLOAP
>OB�@OB>QBA�BNR>I��3L�RKABOPQ>KA�TEF@E�I>TP�E>SB�MOFLOFQV�FQ�FP�BPPBKQF>I�QL
RKABOPQ>KA�QEB�OBI>QFLKPEFMP�?BQTBBK�QEB�S>OFLRP�HFKAP�LC�I>T�

Constitutions

Constitutions �� >OB�QEB�CLRKA>QFLK�CLO�>�PQ>QB�LO�K>QFLKdP�LQEBO�I>TP�MOLSFAFKD�QEB
@LRKQOVdP�IBDFPI>QFSB�BUB@RQFSB�>KA�GRAF@F>I�CO>JBTLOH�� JLKD�QEB�K>QFLKP�LC�QEB
TLOIA�QEB�4KFQBA�2Q>QBP�E>P�QEB�LIABPQ�@LKPQFQRQFLK�PQFII�FK�RPB��(Q�FP�AFCCF@RIQ�QL
>JBKA�TEF@E�FP�TEV�QEBOB�E>SB�LKIV�?BBK�PBSBKQBBK�>JBKAJBKQP�CLIILTFKD�QEB

��� %LOJ>I�>DOBBJBKQP�@LK@IRABA
?BQTBBK�K>QFLK�PQ>QBP�

��� 3EB�CLRKAFKD�AL@RJBKQP�LC
>KV�K>QFLK�PQ>QBdP�IBD>I�PVPQBJ�

"E>MQBO���(KQOLAR@QFLK�QL�+>T�>KA�+BD>I�2VPQBJP

��



CFOPQ�QBK�FK�������QTL�QEFOAP�LC�QEB�'LRPB�>KA�2BK>QB�JRPQ�M>PP�>JBKAJBKQP�>KA
QEOBB�CLROQEP�LC�QEB�PQ>QBP�JRPQ�>MMOLSB�QEBJ�

3EB�K>QFLKdP�PQ>QBP�>IPL�E>SB�@LKPQFQRQFLKP�� ILKD�TFQE�MOLSFAFKD�CLO�IBDFPI>QFSB
BUB@RQFSB�>KA�GRAF@F>I�CRK@QFLKP�PQ>QB�@LKPQFQRQFLKP�MOBP@OF?B�S>OFLRP�OFDEQP�LC
@FQFWBKP��3EBPB�OFDEQP�J>V�?B�AFCCBOBKQ�COLJ�>KA�FK�>AAFQFLK�QL�OFDEQP�DO>KQBA�?V
QEB�42�"LKPQFQRQFLK��+FHB�PQ>QRQBP�>KA�GRAF@F>I�AB@FPFLKP�>�@LKPQFQRQFLKdP�PMB@FCF@
MOLSFPFLKP�@>K�MOLSFAB�MBLMIB�TFQE�>�a@>RPB�LC�>@QFLKb�LK�TEF@E�QL�?>PB�>�I>TPRFQ
	PBB2B@QFLK��������">RPBP�LC� @QFLK�/OB@BABKQ�>KA��LK�a@>RPBP�LC�>@QFLKb
��%LO
BU>JMIB�">IFCLOKF>dP�@LKPQFQRQFLK�MOLSFABP�QE>Q�QEB�@FQFWBKP�LC�QE>Q�PQ>QB�E>SB�>
OFDEQ�LC�MOFS>@V��3EFP�E>P�?BBK�RPBA�QL�>PPBOQ�@I>FJP�>D>FKPQ�?RPFKBPPBP�QE>Q�FKS>AB
>K�BJMILVBBdP�OFDEQ�LC�MOFS>@V��(K�QEB�@>PB�LC�5FODFKF>�1RILK�,FIIBO�EBO�BJMILVBO
(KQBOK>QFLK>I�!RPFKBPP�,>@EFKBP�	(!,
�QLIA�EBO�QL�PQLM�A>QFKD�>�CLOJBO�@LIIB>DRB
TEL�TBKQ�QL�TLOH�CLO�>�@LJMBQFQLO��6EBK�PEB�OBCRPBA�(!,�QBOJFK>QBA�EBO�>KA�>
GROV�CFKBA�QEB�@LJM>KV�CLO���������FK�A>J>DBP�� P�QEB�">IFCLOKF>�@LROQ�KLQBA
a6EFIB�>K�BJMILVBB�P>@OFCF@BP�PLJB�MOFS>@V�OFDEQP�TEBK�EB�BKQBOP�QEB�TLOHMI>@B
QEB�BJMILVBBdP�MOFS>@V�BUMB@Q>QFLKP�JRPQ�?B�?>I>K@BA�>D>FKPQ�QEB�BJMILVBOdP
FKQBOBPQP�^:3<EB�MLFKQ�EBOB�FP�QE>Q�MOFS>@V�IFHB�QEB�LQEBO�RK>IFBK>?IB�OFDEQP�IFPQBA
CFOPQ�FK�LRO�"LKPQFQRQFLK^FP�RKNRBPQFLK>?IV�>�CRKA>JBKQ>I�FKQBOBPQ�LC�LRO
PL@FBQV�bRulon-Miller v. International Business Machines Corp.�����">I�� MM��A��������
	����
�

Statutes and Treaties in Congress

(K�6>PEFKDQLK�#"�QEB�CBABO>I�IBDFPI>QROB�FP�HKLTK�>P�"LKDOBPP�>KA�E>P�?LQE�>
'LRPB�LC�1BMOBPBKQ>QFSBP�>KA�>�2BK>QB��3EB�'LRPB�FP�@LJMLPBA�LC�OBMOBPBKQ>QFSBP
BIB@QBA�BSBOV�QTL�VB>OP�COLJ�S>OFLRP�AFPQOF@QP�FK�B>@E�PQ>QB��3EBPB�AFPQOF@QP�>OB
BPQ>?IFPEBA�?V�"LKDOBPP�>@@LOAFKD�QL�MLMRI>QFLK�>P�ABQBOJFKBA�BSBOV�QBK�VB>OP�?V
QEB�@BKPRP�>�MOL@BPP�OBNRFOBA�?V�QEB�"LKPQFQRQFLK��$>@E�PQ>QB�E>P�>Q�IB>PQ�LKB
AFPQOF@Q��QEB�JLPQ�MLMRILRP�PQ>QB�	">IFCLOKF>
�E>P�CFCQV�QTL�AFPQOF@QP��(K�QEB�2BK>QB
QEBOB�>OB�QTL�PBK>QLOP�COLJ�B>@E�PQ>QB�OBD>OAIBPP�LC�QEB�PQ>QBdP�MLMRI>QFLK��3ERP
#BI>T>OB�E>P�QTL�PBK>QLOP�>KA�">IFCLOKF>�E>P�QTL�PBK>QLOP�BSBK�QELRDE�">IFCLOKF>
E>P�C>O�JLOB�MBLMIB��$CCB@QFSBIV�IBPP�QE>K����MBO@BKQ�LC�QEB�K>QFLKdP�MLMRI>QFLK�@>K
PBKA�CFCQV�PBK>QLOP�QL�6>PEFKDQLK�

,>KV�@LKPFABO�QEFP�QL�?B�>KQFABJL@O>QF@��3EB�'LRPB�LC�1BMOBPBKQ>QFSBP�LK�QEB
LQEBO�E>KA�FP�AFOB@QIV�MOLMLOQFLKBA�?V�MLMRI>QFLK�QELRDE�KL�PQ>QB�@>K�E>SB�IBPP
QE>K�LKB�OBMOBPBKQ>QFSB�

$>@E�"LKDOBPPFLK>I�IBDFPI>QFSB�?LAV�E>P�@LJJFQQBBP�CLO�S>OFLRP�MROMLPBP��(K�QEBPB
@LJJFQQBBP�MOLMLPBA�?FIIP�>OB�AFP@RPPBA�EB>OFKDP�>OB�PLJBQFJBP�EBIA�>KA�?FIIP�>OB
BFQEBO�OBMLOQBA�LRQ�	?OLRDEQ�QL�QEB�CILLO�CLO�>�SLQB
�LO�HFIIBA�FK�@LJJFQQBB��(C�>�?FII

"E>MQBO���(KQOLAR@QFLK�QL�+>T�>KA�+BD>I�2VPQBJP

����2LRO@BP�LC�+>T�>KA�3EBFO�/OFLOFQV ��



FP�OBMLOQBA�LRQ�FQ�J>V�?B�M>PPBA�?V�J>GLOFQV�SLQB��!B@>RPB�LC�QEB�MOL@BARO>I
AFCCBOBK@BP�?BQTBBK�QEB�'LRPB�>KA�QEB�2BK>QB�?FIIP�QE>Q�E>SB�QEB�P>JB�I>KDR>DB
TEBK�MOLMLPBA�FK�?LQE�ELRPBP�>OB�>MQ�QL�?B�AFCCBOBKQ�>CQBO�>MMOLS>I�?V�B>@E�?LAV�� 
@LKCBOBK@B�@LJJFQQBB�TFII�QEBK�?B�EBIA�QL�QOV�QL�J>Q@E�QEB�QTL�SBOPFLKP��(C�QEB�QTL
SBOPFLKP�AFCCBO�TFABIV�BKLRDE�OB@LK@FIF>QFLK�LC�QEB�QTL�AFCCBOFKD�SBOPFLKP�FKQL�LKB
>@@BMQ>?IB�QL�?LQE�@E>J?BOP�	'LRPB�>KA�2BK>QB
�FP�JLOB�AFCCF@RIQ�

(C�QEB�'LRPB�>KA�2BK>QB�@>K�>DOBB�LK�FABKQF@>I�I>KDR>DB�QEB�OB@LK@FIBA�?FII�TFII�?B
PBKQ�QL�QEB�MOBPFABKQ�CLO�PFDK>QROB�LO�SBQL��3EB�"LKPQFQRQFLK�MOBP@OF?BP�QE>Q�QEB
MOBPFABKQ�TFII�E>SB�SBQL�MLTBO�LSBO�>KV�IBDFPI>QFLK��!RQ�QEB�QTL�?LAFBP�@>K�LSBOOFAB
>�MOBPFABKQF>I�SBQL�TFQE�>�QTL�QEFOAP�SLQB�FK�B>@E�@E>J?BO�

(K�QEB�@>PB�LC�QOB>QFBP�QEB�"LKPQFQRQFLK�PMB@FCFBP�QE>Q�LKIV�QEB�2BK>QB�JRPQ�O>QFCV
QEBJ��6EBK�QEB�2BK>QB�O>QFCFBP�>�QOB>QV�FQ�?B@LJBP�M>OQ�LC�CBABO>I�I>T�TFQE�QEB
P>JB�TBFDEQ�>KA�BCCB@Q�>P�>�PQ>QRQB�M>PPBA�?V�QEB�BKQFOB�"LKDOBPP��3EB�PQ>QRQBP�LC
"LKDOBPP�>OB�@LIIB@QBA�FK�@LAFCFBA�CLOJ�FK�QEB�42�"LAB��3EB�@LAB�FP�>S>FI>?IB�LKIFKB
>QEQQM���RP@LAB�ELRPB�DLS�

Delegating Legislative Powers: Rules by Administrative Agencies

"LKDOBPP�E>P�CLRKA�FQ�KB@BPP>OV�>KA�RPBCRI�QL�@OB>QB�DLSBOKJBKQ�>DBK@FBP�QL
>AJFKFPQBO�S>OFLRP�I>TP�	PBB"E>MQBO���� AJFKFPQO>QFSB�+>T�
��3EB�"LKPQFQRQFLK
ALBP�KLQ�BUMOBPPIV�MOLSFAB�CLO�>AJFKFPQO>QFSB�>DBK@FBP�?RQ�QEB�42�2RMOBJB�"LROQ
E>P�RMEBIA�QEB�ABIBD>QFLK�LC�MLTBO�QL�@OB>QB�CBABO>I�>DBK@FBP�

$U>JMIBP�LC�>AJFKFPQO>QFSB�>DBK@FBP�TLRIA�FK@IRAB�QEB�.@@RM>QFLK>I�2>CBQV�>KA
'B>IQE� AJFKFPQO>QFLK�	.2' 
�QEB�$KSFOLKJBKQ>I�/OLQB@QFLK� DBK@V�	$/ 
�>KA�QEB
%BABO>I�3O>AB�"LJJFPPFLK�	%3"
�

(Q�FP�FJMLOQ>KQ�QL�KLQB�QE>Q�"LKDOBPP�ALBP�KLQ�E>SB�RKIFJFQBA�>RQELOFQV�QL�ABIBD>QB
FQP�I>TJ>HFKD�MLTBOP�QL�>K�>DBK@V��(Q�JRPQ�ABIBD>QB�FQP�>RQELOFQV�TFQE�PLJB
DRFABIFKBP�CLO�QEB�>DBK@V�>KA�@>KKLQ�>IQLDBQEBO�>SLFA�FQP�@LKPQFQRQFLK>I
OBPMLKPF?FIFQFBP�	PBB"E>MQBO���� AJFKFPQO>QFSB�+>T�
�

 DBK@FBP�MOLMLPB�ORIBP�FK�QEB�%BABO>I�1BDFPQBO�MR?IFPEBA�B>@E�TLOHFKD�A>V�LC�QEB
VB>O��1RIBP�QE>Q�>OB�CLOJ>IIV�>ALMQBA�>OB�MR?IFPEBA�FK�QEBCode of Federal Regulations
LO�"%1�>S>FI>?IB�LKIFKB�>QEQQM���TTT�>@@BPP�DML�DLS�K>O>�@CO�@CO�Q>?IB�
PB>O@E�EQJI�

"E>MQBO���(KQOLAR@QFLK�QL�+>T�>KA�+BD>I�2VPQBJP

����2LRO@BP�LC�+>T�>KA�3EBFO�/OFLOFQV ��

http://uscode.house.gov
http://www.access.gpo.gov/nara/cfr/cfr-table-search.html
http://www.access.gpo.gov/nara/cfr/cfr-table-search.html


State Statutes and Agencies: Other Codified Law

2Q>QRQBP�>OB�M>PPBA�?V�IBDFPI>QROBP�>KA�MOLSFAB�DBKBO>I�ORIBP�CLO�PL@FBQV��2Q>QBP�E>SB
IBDFPI>QROBP�	PLJBQFJBP�@>IIBA�>PPBJ?IFBP
�TEF@E�>OB�RPR>IIV�J>AB�RM�LC�?LQE�>
PBK>QB�>KA�>�ELRPB�LC�OBMOBPBKQ>QFSBP��+FHB�QEB�CBABO>I�DLSBOKJBKQ�PQ>QB
IBDFPI>QROBP�TFII�>DOBB�LK�QEB�MOLSFPFLKP�LC�>�?FII�TEF@E�FP�QEBK�PBKQ�QL�QEB�DLSBOKLO
	>@QFKD�IFHB�QEB�MOBPFABKQ�CLO�QE>Q�PQ>QB
�CLO�PFDK>QROB��+FHB�QEB�MOBPFABKQ�DLSBOKLOP
LCQBK�E>SB�>�SBQL�MLTBO��3EB�MOL@BPP�LC�@OB>QFKD�>KA�>JBKAFKD�LO�@E>KDFKD�I>TP�FP
CFIIBA�TFQE�MLIFQF@>I�KBDLQF>QFLK�>KA�@LJMOLJFPB�

.K�>�JLOB�IL@>I�IBSBI�@LRKQFBP�>KA�JRKF@FM>I�@LOMLO>QFLKP�LO�QLTKPEFMP�J>V�?B
>RQELOFWBA�RKABO�>�PQ>QBdP�@LKPQFQRQFLK�QL�@OB>QB�LO�>ALMQ�LOAFK>K@BP��$U>JMIBP�LC
LOAFK>K@BP�FK@IRAB�IL@>I�?RFIAFKD�@LABP�WLKFKD�I>TP�>KA�JFPABJB>KLOP�LO
FKCO>@QFLKP�PR@E�>P�PH>QB?L>OAFKD�LO�G>VT>IHFKD��,LPQ�LC�QEB�JLOB�RKRPR>I�I>TP�QE>Q
>OB�FK�QEB�KBTP�COLJ�QFJB�QL�QFJB�>OB�IL@>I�LOAFK>K@BP��%LO�BU>JMIB�FK�+LD>K
"LRKQV�"LILO>AL�FQ�FP�FIIBD>I�QL�HFPP�>�PIBBMFKD�TLJ>K��FK�(KAF>K>MLIFP�(KAF>K>�>KA
$ROBH>�-B?O>PH>�FQ�FP�>�@OFJB�QL�HFPP�FC�VLR�E>SB�>�JRPQ>@EB��!RQ�OBMLOQBAIV�PLJB
PQ>QBP�PQFII�E>SB�LAA�I>TP�EBOB�>KA�QEBOB��*BKQR@HV�I>T�MOL@I>FJP�QE>Q�BSBOV�MBOPLK
FK�QEB�PQ>QB�JRPQ�Q>HB�>�?>QE�>Q�IB>PQ�LK@B�>�VB>O�>KA�C>FIROB�QL�AL�PL�FP�FIIBD>I�

Judicial Decisions: The Common Law

Common law�� @LKPFPQP�LC�AB@FPFLKP�?V�@LROQP�	GRAF@F>I�AB@FPFLKP
�QE>Q�AL�KLQ
FKSLISB�FKQBOMOBQ>QFLK�LC�PQ>QRQBP�OBDRI>QFLKP�QOB>QFBP�LO�QEB�"LKPQFQRQFLK��"LROQP
J>HB�PR@E�FKQBOMOBQ>QFLKP�?RQ�J>KV�@>PBP�>OB�AB@FABA�TEBOB�QEBOB�FP�KL�PQ>QRQLOV
LO�LQEBO�@LAFCFBA�I>T�LO�OBDRI>QFLK�QL�?B�FKQBOMOBQBA��%LO�BU>JMIB�>�PQ>QB�@LROQ
AB@FAFKD�TE>Q�HFKAP�LC�TFQKBPPBP�>OB�OBNRFOBA�CLO�>�S>IFA�TFII�FK�QEB�>?PBK@B�LC�>
ORIB�	COLJ�>�PQ>QRQB
�FP�J>HFKD�@LJJLK�I>T�

4KFQBA�2Q>QBP�I>T�@LJBP�MOFJ>OFIV�COLJ�QEB�QO>AFQFLK�LC�$KDIFPE�@LJJLK�I>T��!V
QEB�QFJB�$KDI>KAdP� JBOF@>K�@LILKFBP�OBSLIQBA�FK������$KDIFPE�@LJJLK�I>T
QO>AFQFLKP�TBOB�TBII�BPQ>?IFPEBA�FK�QEB�@LILKF>I�@LROQP��$KDIFPE�@LJJLK�I>T�T>P�>
PVPQBJ�QE>Q�D>SB�TOFQQBK�GRAF@F>I�AB@FPFLKP�QEB�CLO@B�LC�I>T�QEOLRDELRQ�QEB�@LRKQOV�
3ERP�FC�>K�$KDIFPE�@LROQ�ABIFSBOBA�>K�LMFKFLK�>P�QL�TE>Q�@LKPQFQRQBA�QEB�@LJJLK�
I>T�@OFJB�LC�?RODI>OV�LQEBO�@LROQP�TLRIA�PQF@H�QL�QE>Q�AB@FPFLK�PL�QE>Q�>�@LJJLK
?LAV�LC�I>T�ABSBILMBA�QEOLRDELRQ�QEB�@LRKQOV��"LJJLK�I>T�FP�BPPBKQF>IIV
PELOQE>KA�CLO�QEB�KLQFLK�QE>Q�>�@LJJLK�?LAV�LC�I>T�?>PBA�LK�M>PQ�TOFQQBK
AB@FPFLKP�FP�ABPFO>?IB�>KA�KB@BPP>OV�

(K�$KDI>KA�>KA�FK�QEB�I>TP�LC�QEB�LOFDFK>I�QEFOQBBK�PQ>QBP�@LJJLK�I>T�AB@FPFLKP
ABCFKBA�@OFJBP�PR@E�>P�>OPLK�?RODI>OV�ELJF@FAB�>KA�OL??BOV�� P�QFJB�TBKQ�LK�42
PQ>QB�IBDFPI>QROBP�BFQEBO�>ALMQBA�LO�JLAFCFBA�@LJJLK�I>T�ABCFKFQFLKP�LC�JLPQ
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@OFJBP�?V�MRQQFKD�QEBJ�FK�QEB�CLOJ�LC�@LABP�LO�PQ>QRQBP��3EFP�IBDFPI>QFSB�>?FIFQV`QL
JLAFCV�LO�@E>KDB�@LJJLK�I>T�FKQL�GRAF@F>I�I>T`MLFKQP�QL�>K�FJMLOQ>KQ
MEBKLJBKLK��QEB�MOFLOFQV�LC�PQ>QRQLOV�I>T�LSBO�@LJJLK�I>T�� P�TB�TFII�PBB�FK�QEB
KBUQ�PB@QFLK�@LKPQFQRQFLK>I�I>T�TFII�E>SB�MOFLOFQV�LSBO�PQ>QRQLOV�I>T�

Priority of Laws
The Constitution as Preemptive Force in US Law

3EB�42�"LKPQFQRQFLK�Q>HBP�MOB@BABK@B�LSBO�>II�PQ>QRQBP�>KA�GRAF@F>I�AB@FPFLKP�QE>Q
>OB�FK@LKPFPQBKQ��%LO�BU>JMIB�FC�,F@EFD>K�TBOB�QL�AB@FAB�IBDFPI>QFSBIV�QE>Q�PQRABKQP
@>KKLQ�PMB>H�FII�LC�MOLCBPPLOP�FK�PQ>QB�PMLKPLOBA�RKFSBOPFQFBP�QE>Q�I>T�TLRIA�?B
SLFA�PFK@B�FQ�FP�FK@LKPFPQBKQ�TFQE�QEB�PQ>QBdP�L?IFD>QFLK�RKABO�QEB�%FOPQ� JBKAJBKQ
QL�MOLQB@Q�COBB�PMBB@E��.O�FC�QEB�,F@EFD>K�@LROQP�TBOB�QL�>IILT�>�MOLCBPPLO�QL�?OFKD�>
I>TPRFQ�>D>FKPQ�>�PQRABKQ�TEL�E>A�P>FA�PLJBQEFKD�>?LRQ�EFJ�QE>Q�T>P�ABOLD>QLOV
?RQ�KLQ�ABC>J>QLOV�QEB�PQ>QBdP�GRAF@F>I�PVPQBJ�TLRIA�KLQ�?B�>@QFKD�>@@LOAFKD�QL�QEB
%FOPQ� JBKAJBKQ��	 P�TB�TFII�PBB�FK"E>MQBO����(KQOLAR@QFLK�QL�3LOQ�+>T��COBB
PMBB@E�E>P�FQP�IFJFQP��ABC>J>QFLK�T>P�>�@>RPB�LC�>@QFLK�>Q�QEB�QFJB�QEB�%FOPQ
 JBKAJBKQ�T>P�>AABA�QL�QEB�"LKPQFQRQFLK�>KA�FQ�E>P�?BBK�RKABOPQLLA�QE>Q�QEB�COBB
PMBB@E�OFDEQP�FK�QEB�%FOPQ� JBKAJBKQ�AFA�KLQ�KBD>QB�BUFPQFKD�@LJJLK�I>T�


Statutes and Cases

2Q>QRQBP�DBKBO>IIV�E>SB�MOFLOFQV�LO�Q>HB�MOB@BABK@B�LSBO�@>PB�I>T�	GRAF@F>I
AB@FPFLKP
��4KABO�@LJJLK�I>T�GRAF@F>I�AB@FPFLKP�BJMILVBOP�@LRIA�EFOB�VLRKD
@EFIAOBK�CLO�AFCCF@RIQ�TLOH�LCCBO�>KV�T>DB�QEBV�T>KQBA�>KA�KLQ�M>V�LSBOQFJB�TLOH
>Q�>�EFDEBO�O>QB��!RQ�S>OFLRP�PQ>QRQBP�@E>KDBA�QE>Q��%LO�BU>JMIB�QEB�CBABO>I�%>FO
+>?LO�2Q>KA>OAP� @Q�	����
�CLO?FA�QEB�RPB�LC�LMMOBPPFSB�@EFIA�I>?LO�>KA�BPQ>?IFPEBA
>�JFKFJRJ�M>V�T>DB�>KA�LSBOQFJB�M>V�ORIBP�

Treaties as Statutes: The ÒLast in TimeÓ Rule

 �QOB>QV�LO�@LKSBKQFLK�FP�@LKPFABOBA�LC�BNR>I�PQ>KAFKD�QL�>�PQ>QRQB��3ERP�TEBK
"LKDOBPP�O>QFCFBA�QEB�-LOQE� JBOF@>K�%OBB�3O>AB� DOBBJBKQ�	- %3 
�>KV�GRAF@F>I
AB@FPFLKP�LO�MOBSFLRP�PQ>QRQBP�QE>Q�TBOB�FK@LKPFPQBKQ`PR@E�>P�NRLQ>P�LO�IFJFQ>QFLKP
LK�FJMLOQP�COLJ�,BUF@L�QE>Q�TBOB�LMMLPFQB�QL�- %3 �@LJJFQJBKQP`TLRIA�KL
ILKDBO�?B�S>IFA��2FJFI>OIV�42�QOB>QV�L?IFD>QFLKP�RKABO�QEB�&BKBO>I� DOBBJBKQ�LK
3>OFCCP�>KA�3O>AB�	& 33
�>KA�L?IFD>QFLKP�J>AB�I>QBO�QEOLRDE�QEB�6LOIA�3O>AB
.OD>KFW>QFLK�	63.
�TLRIA�LSBOOFAB�MOBSFLRP�CBABO>I�LO�PQ>QB�PQ>QRQBP�

.KB�BU>JMIB�LC�QOB>QV�L?IFD>QFLKP�LSBOOFAFKD�LO�Q>HFKD�MOFLOFQV�LSBO�CBABO>I
PQ>QRQBP�T>P�QEB�QRK>�ALIMEFK�AFPMRQB�?BQTBBK�QEB�4KFQBA�2Q>QBP�>KA�,BUF@L��3EB
,>OFKB�,>JJ>I�/OLQB@QFLK� @Q�>JBKAJBKQP�FK������PMBIIBA�LRQ�@BOQ>FK�MOLQB@QFLKP
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CLO�ALIMEFKP�FK�QEB�$>PQBOK�3OLMF@>I�/>@FCF@�>KA�QEB�4KFQBA�2Q>QBP�?BD>K�OBCRPFKD�QL
>IILT�QEB�FJMLOQ>QFLK�LC�QRK>�QE>Q�TBOB�@>RDEQ�RPFKD�aALIMEFK�RKCOFBKAIVb
JBQELAP�	PR@E�>P�MROPB�PBFKFKD
��3EFP�T>P�@E>IIBKDBA�>Q�>�& 33�AFPMRQB�M>KBI�FK
2TFQWBOI>KA�>KA�QEB�4KFQBA�2Q>QBP�ILPQ��3EB�AFP@RPPFLK�@LKQFKRBA�>Q�QEB�63.�RKABO
FQP�AFPMRQB�OBPLIRQFLK�MOL@BPP��(K�PELOQ�42�BKSFOLKJBKQ>I�PQ>QRQBP�@>K�?B�ORIBA
@LKQO>OV�QL�42�QOB>QV�L?IFD>QFLKP�

4KABO�JLPQ�QOB>QFBP�QEB�4KFQBA�2Q>QBP�@>K�TFQEAO>T�LO�Q>HB�?>@H�>KV�SLIRKQ>OV
IFJFQ>QFLK�LK�FQP�PLSBOBFDKQV��M>OQF@FM>QFLK�FK�QOB>QFBP�FP�BKQFOBIV�BIB@QFSB��3E>Q�FP
QEB�4KFQBA�2Q>QBP�J>V�aRK?FKAb�FQPBIC�TEBKBSBO�FQ�@ELLPBP��!RQ�CLO�MO>@QF@>I
MROMLPBP�PLJB�IFJFQ>QFLKP�LK�PLSBOBFDKQV�J>V�?B�DLLA�CLO�QEB�K>QFLK��3EB
>ODRJBKQ�DLBP�PLJBQEFKD�IFHB�QEFP��FC�COBB�QO>AB�FK�DBKBO>I�EBIMP�QEB�4KFQBA�2Q>QBP
QEBK�FQ�J>HBP�PLJB�PBKPB�QL�?B�M>OQ�LC�>�PVPQBJ�QE>Q�MOLJLQBP�COBB�QO>AB��>KA
ABPMFQB�PLJB�QBJMLO>OV�PBQ?>@HP�QEB�63.�AB@FPFLK�MOL@BPP�TFII�	FQ�FP�ELMBA

MOLSFAB�C>O�JLOB�?BKBCFQP�QE>K�ILPPBP�FK�QEB�ILKD�ORK��3EFP�>ODRJBKQ�FKSLHBP
RQFIFQ>OF>K�QEBLOV�	QE>Q�QEB�?BPQ�MLIF@V�ALBP�QEB�DOB>QBPQ�DLLA�LSBO>II�CLO�PL@FBQV

>KA�#>SFA�1F@>OALdP�QEBLOV�LC�@LJM>O>QFSB�>AS>KQ>DB�
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IB>ABOP�TEL�PRMMLOQ�QEB�MOL@BPP��'>A�1LPP�/BOLQ�?BBK�BIB@QBA�FK������CLO�BU>JMIB
- %3 �TLRIA�E>SB�?BBK�MLIFQF@>IIV�	>KA�IBD>IIV
�AB>A�AROFKD�EFP�QBOJ�LC�LCCF@B�

Causes of Action, Precedent, andStare Decisis
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MOLSFPFLKP�QE>Q�@>K�?B�J>AB�FKQL�>�@>RPB�LC�>@QFLK��(C�VLR�E>SB�>K�>DOBBJBKQ�TFQE
'>OLIA�'FII�QE>Q�EB�TFII�MRO@E>PB�PBSBKQV�PFU�QOLJ?LKBP�COLJ�VLR�>KA�EB�C>FIP�QL
M>V�CLO�QEBJ�>CQBO�VLR�ABIFSBO�VLR�TFII�MOL?>?IV�CBBI�TOLKDBA�?RQ�>�@LROQ�TFII�LKIV
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LC�>@QFLK�?>PBA�LK�PLJB�M>OQ�LC�VLRO�PQ>QBdP�@LKQO>@Q�I>T��3EFP�@>PB�TLRIA�DFSB�VLR�>
@>RPB�LC�>@QFLK�RKABO�QEB�I>T�LC�JLPQ�PQ>QBP��RKIBPP�'>OLIA�'FII�E>A�PLJB�IBD>I
BU@RPB�OB@LDKFWBA�?V�QEB�>MMIF@>?IB�PQ>QBdP�@LKQO>@Q�I>T`PR@E�>P�EFP�IBD>I
FK@LJMBQBK@B�EFP�?BFKD�IBPP�QE>K�BFDEQBBK�VB>OP�LC�>DB�EFP�?BFKD�AORKH�>Q�QEB�QFJB
QEB�>DOBBJBKQ�T>P�J>AB�LO�EFP�@I>FJ�QE>Q�QEB�FKPQORJBKQP�TBOB�QORJMBQP�O>QEBO
QE>K�QOLJ?LKBP�LO�QE>Q�QEBV�TBOB�ABIFSBOBA�QLL�I>QB�QL�?B�LC�RPB�QL�EFJ`VLR�@LRIA
BUMB@Q�QL�OB@LSBO�PLJB�@LJMBKP>QFLK�CLO�EFP�?OB>@EFKD�LC�VLRO�>DOBBJBKQ�TFQE
EFJ�

��� (K�>�@LJMI>FKQ�>�IBD>I�?>PFP�LK
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 K�LIA�P>VFKD�FK�QEB�I>T�FP�QE>Q�QEB�I>T�ALBP�KLQ�AB>I�FK�QOFCIBP�LO�RKFJMLOQ>KQ
FPPRBP�	FK�+>QFKde minimis non curat lex
��-LQ�BSBOV�TOLKD�VLR�J>V�PRCCBO�FK�IFCB�TFII
?B�>�@>RPB�QL�?OFKD�>�@LROQ�>@QFLK��(C�VLR�>OB�PQLLA�RM�CLO�>�2>QROA>V�KFDEQ�A>QB�>KA
CBBI�BJ?>OO>PPBA�LO�ERJFIF>QBA�VLR�@>KKLQ�OB@LSBO�>KVQEFKD�FK�>�@LROQ�LC�I>T�FK
QEB�4KFQBA�2Q>QBP�>P�QEBOB�FP�KL�@>RPB�LC�>@QFLK�	KL�?>PFP�FK�QEB�MLPFQFSB�I>T
�QE>Q
VLR�@>K�RPB�FK�VLRO�@LJMI>FKQ��(C�VLR�>OB�BKD>DBA�QL�?B�J>OOFBA�>KA�VLRO�PMLRPB�
QL�?B�?LIQP�COLJ�QEB�TBAAFKD�@BOBJLKV�QEBOB�>OB�PLJB�PQ>QBP�QE>Q�AL�MOLSFAB�>
IBD>I�?>PFP�LK�TEF@E�QL�?OFKD�>�I>TPRFQ��a!OB>@E�LC�MOLJFPB�QL�J>OOVb�FP�OB@LDKFWBA
FK�PBSBO>I�PQ>QBP�?RQ�JLPQ�PQ>QBP�E>SB�>?LIFPEBA�QEFP�@>RPB�LC�>@QFLK�BFQEBO�?V
GRAF@F>I�AB@FPFLK�LO�?V�IBDFPI>QFLK��6EBQEBO�>�ORK>T>V�?OFAB�LO�DOLLJ�DFSBP�OFPB�QL�>
S>IFA�@>RPB�LC�>@QFLK�FK�QEB�@LROQP�ABMBKAP�LK�TEBQEBO�QEB�PQ>QB�@LROQP�PQFII
OB@LDKFWB�>KA�BKCLO@B�QEFP�KLT�AFP>MMB>OFKD�@>RPB�LC�>@QFLK�

8LRO�@>RPB�LC�>@QFLK�FP�QERP�?>PBA�LK�BUFPQFKD�I>TP�FK@IRAFKD�AB@FABA�@>PBP��'LT
@ILPBIV�VLRO�@>PB�aCFQPb�TFQE�>�MOFLO�AB@FABA�@>PB�O>FPBP�QEB�NRBPQFLK�LC�MOB@BABKQ�

 P�KLQBA�B>OIFBO�FK�QEFP�@E>MQBO�QEB�$KDIFPE�@LJJLK�I>T�QO>AFQFLK�MI>@BA�DOB>Q
BJME>PFP�LK�MOB@BABKQ�>KA�TE>Q�FP�@>IIBAstare decisis. �@LROQ�@LKPFABOFKD�LKB�@>PB
TLRIA�CBBI�L?IFDBA�QL�AB@FAB�QE>Q�@>PB�FK�>�T>V�PFJFI>O�QL�MOBSFLRPIV�AB@FABA�@>PBP�
6OFQQBK�AB@FPFLKP�LC�QEB�JLPQ�FJMLOQ>KQ�@>PBP�E>A�?BBK�PMOB>A�QEOLRDELRQ�$KDI>KA
	QEB�@LJJLK�aOB>IJb
�>KA�GRADBP�ELMBA�QL�BPQ>?IFPE�>�PLJBTE>Q�MOBAF@Q>?IB
@LKPFPQBKQ�DOLRM�LC�AB@FPFLKP�

3EB�$KDIFPE�IBDFPI>QROB�	/>OIF>JBKQ
�T>P�KLQ�FK�QEB�MO>@QF@B�LC�BPQ>?IFPEFKD�ABQ>FIBA
PQ>QRQBP�LK�@OFJBP�QLOQP�@LKQO>@QP�LO�MOLMBOQV��3ERP�ABCFKFQFLKP�>KA�ORIBP�TBOB
IBCQ�MOFJ>OFIV�QL�QEB�@LROQP��!V�QEBFO�K>QROB�@LROQP�@LRIA�LKIV�AB@FAB�LKB�@>PB�>Q�>
QFJB�?RQ�FK�ALFKD�PL�QEBV�TLRIA�>OQF@RI>QB�ELIAFKDP�LO�DBKBO>I�ORIBP�QE>Q�TLRIA
>MMIV�QL�I>QBO�@>PBP�

2RMMLPB�QE>Q�LKB�@LROQ�E>A�QL�AB@FAB�TEBQEBO�>K�BJMILVBO�@LRIA�CFOB�>K�BJMILVBB
CLO�KL�OB>PLK�>Q�>II��2RMMLPB�QE>Q�QEBOB�TBOB�KL�PQ>QRQBP�QE>Q�>MMIFBA�QL�QEB�C>@QP�
QEBOB�T>P�KL�@LKQO>@Q�?BQTBBK�QEB�BJMILVBO�>KA�QEB�BJMILVBB�?RQ�QEB�BJMILVBB
E>A�TLOHBA�CLO�QEB�BJMILVBO�CLO�J>KV�VB>OP�>KA�KLT�>�VLRKDBO�MBOPLK�T>P
OBMI>@FKD�EFJ��3EB�@LROQ�TFQE�KL�M>PQ�DRFABIFKBP�TLRIA�E>SB�QL�AB@FAB�TEBQEBO�QEB
BJMILVBB�E>A�PQ>QBA�>�a@>RPB�LC�>@QFLKb�>D>FKPQ�QEB�BJMILVBO��(C�QEB�@LROQ�AB@FABA
QE>Q�QEB�@>PB�T>P�KLQ�IBD>IIV�>@QFLK>?IB�FQ�TLRIA�AFPJFPP�QEB�>@QFLK��%RQROB�@LROQP
TLRIA�QEBK�QOB>Q�PFJFI>O�@>PBP�FK�>�PFJFI>O�T>V��(K�QEB�MOL@BPP�QEB�@LROQ�JFDEQ
J>HB�>�ELIAFKD�QE>Q�BJMILVBOP�@LRIA�CFOB�BJMILVBBP�CLO�>KV�OB>PLK�LO�CLO�KL
OB>PLK��3EFP�ORIB�@LRIA�?B�>MMIFBA�FK�QEB�CRQROB�PELRIA�PFJFI>O�@>PBP�@LJB�RM�

!RQ�PRMMLPB�QE>Q�>K�BJMILVBO�CFOBA�>K�BJMILVBB�CLO�KLQ�@LJJFQQFKD�MBOGROV�	IVFKD
LK�QEB�TFQKBPP�PQ>KA�FK�>�@LROQ�MOL@BBAFKD
��QEB�BJMILVBO�T>KQBA�QEB�BJMILVBB�QL
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@LSBO�RM�QEB�@LJM>KV�P�@OFJFK>I�LO�RKBQEF@>I�>@Q��2RMMLPB�QE>Q�>P�FK�B>OIFBO�@>PBP
QEBOB�TBOB�KL�>MMIF@>?IB�PQ>QRQBP�>KA�KL�@LKQO>@Q�LC�BJMILVJBKQ��"LROQP�OBIVFKD�LK
>�ELIAFKD�LO�MOB@BABKQ�QE>Q�aBJMILVBOP�J>V�CFOB�BJMILVBBP�CLO�>KV�OB>PLK�LO�KL
OB>PLKb�JFDEQ�ORIB�>D>FKPQ�>K�BJMILVBB�PBBHFKD�@LJMBKP>QFLK�CLO�?BFKD�CFOBA�CLO
QBIIFKD�QEB�QORQE�LK�QEB�TFQKBPP�PQ>KA��.O�FQ�JFDEQ�J>HB�>K�BU@BMQFLK�QL�QEB�DBKBO>I
ORIB�PR@E�>P�a$JMILVBOP�J>V�DBKBO>IIV�AFP@E>ODB�BJMILVBBP�CLO�>KV�OB>PLK�LO�CLO
KL�OB>PLK�TFQELRQ�FK@ROOFKD�IBD>I�IF>?FIFQV��ELTBSBO�BJMILVBOP�TFII�FK@RO�IBD>I
IF>?FIFQV�CLO�CFOFKD�>K�BJMILVBB�TEL�OBCRPBP�QL�IFB�LK�?BE>IC�LC�QEB�BJMILVBO�FK�>
@LROQ�MOL@BBAFKD�b

(K�B>@E�@>PB�	QEB�DBKBO>I�ORIB�>KA�FQP�BU@BMQFLK
�QEB�@LJJLK�I>T�QO>AFQFLK�@>IIP�CLO
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aCOBBALJ�LC�@ELF@Bb�JFDEQ�?B�QEB�J>GLO�OB>PLK��(K�QEB�@>PB�LC�QEB�MBOGROV
BU@BMQFLK�QEB�BCCF@FBK@V�LC�QEB�GRAF@F>I�PVPQBJ�>KA�QEB�OBNRFOBJBKQP�LC�@FQFWBKPEFM
JFDEQ�?B�RPBA�>P�OB>PLKP��!B@>RPB�QEB�@LROQdP�aOB>PLKPb�TFII�?B�MBOPR>PFSB�QL�PLJB
>KA�KLQ�QL�LQEBOP�QEBOB�FP�FKBSFQ>?IV�>�ABDOBB�LC�PR?GB@QFSFQV�QL�GRAF@F>I�LMFKFLKP�
3E>Q�FP�OB>PLK>?IB�MBLMIB�TFII�AFP>DOBB�>P�QL�QEB�MBOPR>PFSBKBPP�LC�QEB�OB>PLKFKD�>
@LROQ�J>V�LCCBO�CLO�FQP�AB@FPFLK�

6OFQQBK�GRAF@F>I�LMFKFLKP�>OB�QERP�>�DLLA�MI>VFKD�CFBIA�CLO�ABSBILMFKD�@OFQF@>I
QEFKHFKD�PHFIIP�?V�FABKQFCVFKD�QEB�FPPRB�FK�>�@>PB�>KA�BU>JFKFKD�QEB�OB>PLKP�CLO�QEB
@LROQdP�MOBSFLRP�AB@FPFLK	P
�LO�ELIAFKD��6E>QhasQEB�@LROQ�>@QR>IIV�AB@FABA�>KA
TEV��1BJBJ?BO�QE>Q�>�@LROQ�BPMB@F>IIV�QEB�42�2RMOBJB�"LROQ�FP�KLQ�LKIV�AB@FAFKD
LKB�M>OQF@RI>O�@>PB�?RQ�>IPL�PBQQFKD�ALTK�DRFABIFKBP�	FK�FQP�ELIAFKDP
�CLO�CBABO>I�>KA
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1.5 Legal and Political Systems of the World

LEARNING OBJECTIVE

�� #BP@OF?B�ELT�QEB�@LJJLK�I>T�PVPQBJ�AFCCBOP�COLJ�QEB�@FSFI�I>T�PVPQBJ�

.QEBO�IBD>I�>KA�MLIFQF@>I�PVPQBJP�>OB�SBOV�AFCCBOBKQ�COLJ�QEB�42�PVPQBJ�TEF@E�@>JB
COLJ�$KDIFPE�@LJJLK�I>T�QO>AFQFLKP�>KA�QEB�CO>JBOP�LC�QEB�42�"LKPQFQRQFLK��.RO
IBD>I�>KA�MLIFQF@>I�QO>AFQFLKP�>OB�AFCCBOBKQ�?LQE�FK�TE>Q�HFKAP�LC�I>TP�TB�J>HB�>KA
ELKLO�>KA�FK�ELT�AFPMRQBP�>OB�OBPLISBA�FK�@LROQ�

Comparing Common-Law Systems with Other Legal Systems

3EB�@LJJLK�I>T�QO>AFQFLK�FP�RKFNRB�QL�$KDI>KA�QEB�4KFQBA�2Q>QBP�>KA�CLOJBO
@LILKFBP�LC�QEB�!OFQFPE�$JMFOB�� IQELRDE�QEBOB�>OB�AFCCBOBK@BP�>JLKD�@LJJLK�I>T
PVPQBJP�	B�D��JLPQ�K>QFLKP�AL�KLQ�MBOJFQ�QEBFO�GRAF@F>OFBP�QL�AB@I>OB�IBDFPI>QFSB�>@QP
RK@LKPQFQRQFLK>I��PLJB�K>QFLKP�RPB�QEB�GROV�IBPP�COBNRBKQIV
�>II�LC�QEBJ�OB@LDKFWB
QEB�RPB�LC�MOB@BABKQ�FK�GRAF@F>I�@>PBP�>KA�KLKB�LC�QEBJ�OBIFBP�LK�QEB
@LJMOBEBKPFSB�IBDFPI>QFSB�@LABP�QE>Q�>OB�MOBS>IBKQ�FK�@FSFI�I>T�PVPQBJP�

Civil-Law Systems

3EB�J>FK�>IQBOK>QFSB�QL�QEB�@LJJLK�I>T�IBD>I�PVPQBJ�T>P�ABSBILMBA�FK�$ROLMB�>KA
FP�?>PBA�FK�1LJ>K�>KA�->MLIBLKF@�I>T�� �@FSFI�I>T�LO�@LAB�I>T�PVPQBJ�FP�LKB�TEBOB
>II�QEB�IBD>I�ORIBP�>OB�FK�LKB�LO�JLOB�@LJMOBEBKPFSB�IBDFPI>QFSB�BK>@QJBKQP��#ROFKD
->MLIBLKdP�OBFDK�>�@LJMOBEBKPFSB�?LLH�LC�I>TP`>�@LAB`T>P�ABSBILMBA�CLO�>II�LC
%O>K@B��3EB�@LAB�@LSBOBA�@OFJFK>I�I>T�@OFJFK>I�MOL@BAROB�KLK@OFJFK>I�I>T�>KA
MOL@BAROB�>KA�@LJJBO@F>I�I>T��3EB�ORIBP�LC�QEB�@LAB�>OB�PQFII�RPBA�QLA>V�FK�%O>K@B
>KA�FK�LQEBO�@LKQFKBKQ>I�$ROLMB>K�IBD>I�PVPQBJP��3EB�@LAB�FP�RPBA�QL�OBPLISB
M>OQF@RI>O�@>PBP�RPR>IIV�?V�GRADBP�TFQELRQ�>�GROV��,LOBLSBO�QEB�GRADBP�>OB�KLQ
OBNRFOBA�QL�CLIILT�QEB�AB@FPFLKP�LC�LQEBO�@LROQP�FK�PFJFI>O�@>PBP�� P�&BLODB�">JBOLK
LC�QEB�4KFSBOPFQV�LC�,F@EFD>K�E>P�KLQBA�a3EB�I>T�FP�FK�QEB�@LAB�KLQ�FK�QEB�@>PBP�b
'B�DLBP�LK�QL�KLQB�a6EBOB�PBSBO>I�@>PBP�>II�E>SB�FKQBOMOBQBA�>�MOLSFPFLK�FK�>
M>OQF@RI>O�T>V�QEB�%OBK@E�@LROQP�J>V�CBBI�?LRKA�QL�OB>@E�QEB�P>JB�OBPRIQ�FK�CRQROB
@>PBP�RKABO�QEB�AL@QOFKB�LCjurisprudence constante.3EB�J>GLO�>DBK@V�CLO�DOLTQE
>KA�@E>KDB�ELTBSBO�FP�QEB�IBDFPI>QROB�KLQ�QEB�@LROQP�b

"FSFI�I>T�PVPQBJP�>OB�RPBA�QEOLRDELRQ�$ROLMB�>P�TBII�>P�FK�"BKQO>I�>KA�2LRQE
 JBOF@>��2LJB�K>QFLKP�FK� PF>�>KA� COF@>�E>SB�>IPL�>ALMQBA�@LABP�?>PBA�LK

"E>MQBO���(KQOLAR@QFLK�QL�+>T�>KA�+BD>I�2VPQBJP

��



$ROLMB>K�@FSFI�I>T��&BOJ>KV�'LII>KA�2M>FK�%O>K@B�>KA�/LOQRD>I�>II�E>A�@LILKFBP
LRQPFAB�LC�$ROLMB�>KA�J>KV�LC�QEBPB�@LILKFBP�>ALMQBA�QEB�IBD>I�MO>@QF@BP�QE>Q�TBOB
FJMLPBA�LK�QEBJ�?V�@LILKF>I�ORIB�JR@E�IFHB�QEB�LOFDFK>I�QEFOQBBK�PQ>QBP�LC�QEB
4KFQBA�2Q>QBP�TEF@E�>ALMQBA�$KDIFPE�@LJJLK�I>T�MO>@QF@BP�

.KB�PLRO@B�LC�MLPPF?IB�@LKCRPFLK�>Q�QEFP�MLFKQ�FP�QE>Q�TB�E>SB�>IOB>AV�OBCBOOBA�QL�42
@FSFI�I>T�FK�@LKQO>PQ�QL�@OFJFK>I�I>T��!RQ�QEB�$ROLMB>K�@FSFI�I>T�@LSBOP�?LQE�@FSFI�>KA
@OFJFK>I�I>T�

3EBOB�>OB�>IPL�IBD>I�PVPQBJP�QE>Q�AFCCBO�PFDKFCF@>KQIV�COLJ�QEB�@LJJLK�I>T�>KA
@FSFI�I>T�PVPQBJP��3EB�@LJJRKFPQ�>KA�PL@F>IFPQ�IBD>I�PVPQBJP�QE>Q�OBJ>FK�	B�D��FK
"R?>�>KA�-LOQE�*LOB>
�LMBO>QB�LK�SBOV�AFCCBOBKQ�>PPRJMQFLKP�QE>K�QELPB�LC�BFQEBO
$KDIFPE�@LJJLK�I>T�LO�$ROLMB>K�@FSFI�I>T��(PI>JF@�>KA�LQEBO�OBIFDFLK�?>PBA
PVPQBJP�LC�I>T�?OFKD�AFCCBOBKQ�S>IRBP�>KA�>PPRJMQFLKP�QL�PL@F>I�>KA�@LJJBO@F>I
OBI>QFLKP�

KEY TAKEAWAY

+BD>I�PVPQBJP�S>OV�TFABIV�FK�QEBFO�>FJP�>KA�FK�QEB�T>V�QEBV�MOL@BPP�@FSFI�>KA
@OFJFK>I�@>PBP��"LJJLK�I>T�PVPQBJP�RPB�GROFBP�E>SB�LKB�GRADB�>KA�>AEBOB
QL�MOB@BABKQ��"FSFI�I>T�PVPQBJP�AB@FAB�@>PBP�TFQELRQ�>�GROV�LCQBK�RPB�QEOBB
GRADBP�>KA�LCQBK�OBKABO�PELOQBO�LMFKFLKP�TFQELRQ�OBCBOBK@B�QL�MOBSFLRPIV
AB@FABA�@>PBP�

EXERCISE

�� 4PB�QEB�(KQBOKBQ�QL�FABKQFCV�PLJB�LC�QEB�?BQQBO�HKLTK�K>QFLKP�TFQE�@FSFI�
I>T�PVPQBJP��6EF@E� PF>K�K>QFLKP�@>JB�QL�>ALMQ�>II�LO�M>OQ�LC�@FSFI�I>T
QO>AFQFLKP�>KA�TEV�

"E>MQBO���(KQOLAR@QFLK�QL�+>T�>KA�+BD>I�2VPQBJP

����+BD>I�>KA�/LIFQF@>I�2VPQBJP�LC�QEB�6LOIA ��



1.6 A Sample Case

Preliminary Note to Students
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Note to Students
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1.7 Summary and Exercises

Summary

3EBOB�>OB�AFCCBOFKD�@LK@BMQFLKP�LC�TE>Q�I>T�FP�>KA�LC�TE>Q�I>T�PELRIA�?B��+>TP�>KA�IBD>I�PVPQBJP�AFCCBO
TLOIATFAB��3EB�IBD>I�PVPQBJ�FK�QEB�4KFQBA�2Q>QBP�FP�CLRKABA�LK�QEB�42�"LKPQFQRQFLK�TEF@E�FP�FQPBIC�FKPMFOBA�?V
K>QRO>I�I>T�QEBLOV�>KA�QEB�FAB>�QE>Q�MBLMIB�E>SB�OFDEQP�QE>Q�@>KKLQ�?B�Q>HBK�?V�DLSBOKJBKQ�?RQ�LKIV�MOLQB@QBA
?V�DLSBOKJBKQ��3EB�S>OFLRP�CRK@QFLKP�LC�QEB�I>T�>OB�ALKB�TBII�LO�MLLOIV�ABMBKAFKD�LK�TEF@E�K>QFLK�PQ>QB�VLR
ILLH�>Q��2LJB�AL�SBOV�TBII�FK�QBOJP�LC�HBBMFKD�LOABO�TEFIB�LQEBOP�AL�>�?BQQBO�GL?�LC�>IILTFKD�@FSFI�>KA�MLIFQF@>I
COBBALJP��2L@F>I�>KA�MLIFQF@>I�JLSBJBKQP�TFQEFK�B>@E�K>QFLK�DOB>QIV�>CCB@Q�QEB�K>QROB�>KA�NR>IFQV�LC�QEB�IBD>I
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Chapter 2

Corporate Social Responsibility and Business Ethics
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2.1 What Is Ethics?
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How Do Law and Ethics Differ?

3EBOB�FP�>�AFCCBOBK@B�?BQTBBK�IBD>I�@LJMIF>K@B�>KA�JLO>I�BU@BIIBK@B��%BT�TLRIA
@ELLPB�>�MOLCBPPFLK>I�PBOSF@B�EB>IQE�@>OB�LO�LQEBOTFPB�?B@>RPB�QEB�MOLSFABO�E>A�>
OB@LOA�LC�MBOCB@Q�IBD>I�@LJMIF>K@B�LO�>IT>VP�CLIILTFKD�QEB�IBQQBO�LC�QEB�I>T��3EBOB
>OB�J>KV�MOLCBPPFLK>I�BQEF@P�@LABP�MOFJ>OFIV�?B@>RPB�MBLMIB�OB>IFWB�QE>Q�I>T
MOBP@OF?BP�LKIV�>�JFKFJRJ�LC�JLO>IFQV�>KA�ALBP�KLQ�MOLSFAB�MROMLPB�LO�DL>IP�QE>Q
@>K�JB>K�BU@BIIBKQ�PBOSF@B�QL�@RPQLJBOP�@IFBKQP�LO�M>QFBKQP�

!RPFKBPP�BQEF@FPQP�E>SB�Q>IHBA�CLO�VB>OP�>?LRQ�QEB�FKQBOPB@QFLK�LC�I>T�>KA�BQEF@P�
2FJMIV�MRQ�TE>Q�FP�IBD>I�FP�KLQ�KB@BPP>OFIV�BQEF@>I��"LKSBOPBIV�TE>Q�FP�BQEF@>I�FP�KLQ
KB@BPP>OFIV�IBD>I��3EBOB�>OB�ILQP�LC�IBD>I�J>KBRSBOP�QE>Q�>OB�KLQ�>II�QE>Q�BQEF@>I��QEB
TBII�RPBA�MEO>PB�aIBD>I�ILLMELIBb�PRDDBPQP�>P�JR@E�

'BOB�>OB�QTL�MOLMLPFQFLKP�>?LRQ�?RPFKBPP�>KA�BQEF@P��"LKPFABO�TEBQEBO�QEBV�PQOFHB
VLR�>P�QORB�LO�TEBQEBO�VLR�TLRIA�KBBA�QL�HKLT�JLOB�FK�LOABO�QL�J>HB�>�GRADJBKQ�

[ (KAFSFAR>IP�>KA�LOD>KFW>QFLKP�E>SB�OBMRQ>QFLKP��	%LO�>K�FKAFSFAR>I
JLO>I�OBMRQ>QFLK�FP�JLPQ�LCQBK�QFBA�QL�LQEBOPd�MBO@BMQFLKP�LC�EFP�LO�EBO
@E>O>@QBO��FP�QEB�FKAFSFAR>I�ELKBPQ�AFIFDBKQ�OBIF>?IB�C>FO�>KA�@>OFKD�
3EB�OBMRQ>QFLK�LC�>K�LOD>KFW>QFLK�FP�?RFIQ�LK�QEB�DLLATFII�QE>Q
PRMMIFBOP�@RPQLJBOP�QEB�@LJJRKFQV�>KA�BJMILVBBP�CBBI�QLT>OA�FQ�
 IQELRDE�>K�LOD>KFW>QFLK�FP�KLQ�>�MBOPLK�FK�QEB�RPR>I�PBKPB�QEB
DLLATFII�QE>Q�MBLMIB�CBBI�>?LRQ�QEB�LOD>KFW>QFLK�FP�?>PBA�LK�QEBFO
MBO@BMQFLK�LC�FQP�?BQQBO�NR>IFQFBP�?V�>�S>OFBQV�LC�PQ>HBELIABOP�
@RPQLJBOP�LO�@IFBKQP�PRMMIFBOP�FKSBPQLOP�BJMILVBBP�DLSBOKJBKQ
LCCF@F>IP
�

[ 3EB�DLLATFII�LC�>K�LOD>KFW>QFLK�FP�QL�>�DOB>Q�BUQBKQ�?>PBA�LK�QEB
>@QFLKP�FQ�Q>HBP�>KA�LK�TEBQEBO�QEB�>@QFLKP�>OB�C>SLO>?IV�SFBTBA��	3EFP
DLLATFII�FP�RPR>IIV�PMB@FCF@>IIV�@LRKQBA�FK�QEB�P>IB�LC�>�?RPFKBPP�>P�>K
>PPBQ�QE>Q�QEB�?RVBO�M>VP�CLO��6EFIB�FQ�FP�AFCCF@RIQ�QL�MI>@B�>�JLKBQ>OV
S>IRB�LK�DLLATFII�>�CFOJdP�DLLA�OBMRQ>QFLK�TFII�DBKBO>IIV�@>II�CLO�>
EFDEBO�BS>IR>QFLK�FK�QEB�CFK>I�>@@LRKQFKD�?BCLOB�QEB�P>IB��+BD>I�QOLR?IBP
LO�>�OBMRQ>QFLK�CLO�E>SFKD�IBD>I�QOLR?IBP�TFII�LKIV�IBPPBK�QEB�MOF@B�CLO�>
?RPFKBPP�>KA�TFII�BSBK�IBPPBK�QEB�S>IRB�LC�QEB�@LJM>KVdP�PQL@H�>P�?>A
IBD>I�KBTP�@LJBP�QL�QEB�MR?IF@dP�>QQBKQFLK�


 KLQEBO�OB>PLK�QL�QEFKH�>?LRQ�BQEF@P�FK�@LKKB@QFLK�TFQE�I>T�FP�QE>Q�QEB�I>TP
QEBJPBISBP�>OB�JB>KQ�QL�BUMOBPP�PLJB�JLO>I�SFBT��(C�QEBOB�>OB�IBD>I�MOLEF?FQFLKP
>D>FKPQ�@EB>QFKD�QEB�,BAF@>OB�MOLDO>J�FQ�FP�?B@>RPB�MBLMIB�	IBDFPI>QLOP�LO�QEBFO
>DBKQP
�E>SB�@LIIB@QFSBIV�AB@FABA�QE>Q�@EB>QFKD�,BAF@>OB�FP�TOLKD��(C�QEBOB�>OB�IBD>I
MOLEF?FQFLKP�>D>FKPQ�>PPFPQFKD�PLJBLKB�QL�@LJJFQ�PRF@FAB�FQ�FP�?B@>RPB�QEBOB�E>P
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?BBK�>�DOLRM�AB@FPFLK�QE>Q�ALFKD�PL�FP�FJJLO>I��3ERP�QEB�I>T�MOLSFABP�PLJB
FJMLOQ>KQ�@RBP�>P�QL�TE>Q�PL@FBQV�OBD>OAP�>P�OFDEQ�LO�TOLKD�

%FK>IIV�FJMLOQ>KQ�MLIF@V�FPPRBP�QE>Q�C>@B�PL@FBQV�>OB�LCQBK�OBPLISBA�QEOLRDE�I>T�?RQ
FQ�FP�FJMLOQ>KQ�QL�RKABOPQ>KA�QEB�JLO>I�MBOPMB@QFSBP�QE>Q�RKABOIFB�MR?IF@
AB?>QB`>P�CLO�BU>JMIB�FK�QEB�@LKQFKRFKD�@LKQOLSBOPFBP�LSBO�PQBJ�@BII�OBPB>O@E
JBAF@>I�RPB�LC�J>OFGR>K>�>KA�>?LOQFLK��2LJB�BQEF@>I�MBOPMB@QFSBP�CL@RP�LK�OFDEQP
PLJB�LK�PL@F>I�RQFIFQV�PLJB�LK�SFOQRB�LO�@E>O>@QBO�>KA�PLJB�LK�PL@F>I�GRPQF@B�
/BLMIB�@LKP@FLRPIV�	LO�JLOB�LCQBK�RK@LKP@FLRPIV
�>ALMQ�LKB�LO�JLOB�LC�QEBPB
MBOPMB@QFSBP�>KA�BSBK�FC�QEBV�@LJMIBQBIV�>DOBB�LK�QEB�C>@QP�TFQE�>K�LMMLKBKQ�QEBV
TFII�KLQ�@E>KDB�QEBFO�SFBTP��%RKA>JBKQ>IIV�QEB�AFCCBOBK@B�@LJBP�ALTK�QL
FK@LJM>QF?IB�JLO>I�MBOPMB@QFSBP�>�@I>PE�LC�?>PF@�S>IRBP��3EBPB�>OB�ELQ�?RQQLK
FPPRBP�?B@>RPB�PL@FBQV�FP�AFSFABA�KLQ�PL�JR@E�LSBO�C>@QP�?RQ�LSBO�?>PF@�S>IRBP�
4KABOPQ>KAFKD�QEB�S>OFBA�JLO>I�MBOPMB@QFSBP�>KA�S>IRBP�FK�MR?IF@�MLIF@V�AB?>QBP�FP
>�@I>OFCVFKD�?BKBCFQ�FK�CLIILTFKD�LO�M>OQF@FM>QFKD�FK�QEBPB�FJMLOQ>KQ�AFP@RPPFLKP�

Why Should an Individual or a Business Entity Be Ethical?

3EB�RPR>I�>KPTBO�FP�QE>Q�DLLA�BQEF@P�FP�DLLA�?RPFKBPP��(K�QEB�ILKD�ORK�?RPFKBPPBP
QE>Q�M>V�>QQBKQFLK�QL�BQEF@P�>P�TBII�>P�I>T�AL�?BQQBO��QEBV�>OB�SFBTBA�JLOB�C>SLO>?IV
?V�@RPQLJBOP��!RQ�QEFP�FP�>�AFCCF@RIQ�@I>FJ�QL�JB>PROB�P@FBKQFCF@>IIV�?B@>RPB�aQEB
ILKD�ORKb�FP�>K�FKAFPQFK@Q�MBOFLA�LC�QFJB�>KA�?B@>RPB�QEBOB�>OB�>P�VBQ�KL�DBKBO>IIV
>@@BMQBA�@OFQBOF>�?V�TEF@E�BQEF@>I�BU@BIIBK@B�@>K�?B�JB>PROBA��(K�>AAFQFLK�IFCB�FP
PQFII�IFSBA�FK�QEB�PELOQ�ORK�>KA�QEBOB�>OB�J>KV�L@@>PFLKP�TEBK�PLJBQEFKD�PELOQ�LC
MBOCB@Q�@LKAR@Q�FP�>�ILQ�JLOB�MOLCFQ>?IB�

2LJB�VB>OP�>DL�1LV>I�#RQ@E�2EBII�	LKB�LC�QEB�TLOIAdP�I>ODBPQ�@LJM>KFBP
�CLRKA
QE>Q�FQ�T>P�FK�ABBM�QOLR?IB�TFQE�QEB�MR?IF@�CLO�FQP�>MM>OBKQ�@>OBIBPPKBPP�TFQE�QEB
BKSFOLKJBKQ�>KA�ERJ>K�OFDEQP��"LKPRJBOP�TBOB�?LV@LQQFKD�>KA�FKSBPQLOP�TBOB
DBQQFKD�COFDEQBKBA�PL�QEB�@LJM>KV�QLLH�>�ILKD�E>OA�ILLH�>Q�FQP�BQEF@�LC�PELOQ�QBOJ
MOLCFQ�J>UFJFW>QFLK��2FK@B�QEBK�@E>KDBP�E>SB�?BBK�J>AB��3EB�"$.�QLIA�LKB�DOLRM
LC�?RPFKBPP�BQEF@FPQP�QE>Q�QEB�RMOL>O�E>A�Q>HBK�QEBJ�?V�PROMOFPB��QEBV�QELRDEQ�QEBV
E>A�ALKB�BSBOVQEFKD�OFDEQ�?RQ�FQ�PBBJBA�QEBOB�T>P�>�aDELPQ�FK�QEB�J>@EFKB�b�3E>Q
DELPQ�T>P�@LKPRJBOP�-&.P�>KA�QEB�JBAF>�>II�LC�TELJ�L?GB@QBA�QL�QEB�@LJM>KVdP
PBBJFKD�I>@H�LC�JLO>I�PBKPFQFSFQV�

3EB�J>OHBQ�ALBP�OBPMLKA�QL�RKBQEF@>I�?BE>SFLO��(K2B@QFLK������"LOMLO>QFLKP�>KA
"LOMLO>QB�&LSBOK>K@B��VLR�TFII�OB>A�>?LRQ�QEB�2B>OP� RQL�"BKQBOP�@>PB��3EB�ILPP�LC
DLLATFII�QLT>OA�2B>OP� RQL�"BKQBOP�T>P�OB>I�BSBK�QELRDE�QEB�QLQ>I�>JLRKQ�LC
JLKBV�ILPQ�@>KKLQ�?B�@IB>OIV�>@@LRKQBA�CLO��8B>OP�I>QBO�QEBOB�>OB�MBLMIB�TEL�TFII
KLQ�DL�KB>O�>�2B>OP� RQL�"BKQBO��QEB�@RPQLJBOP�TEL�ILPQ�QORPQ�FK�QEB�@LJM>KV�TFII
KBSBO�OBQROK�>KA�J>KV�LC�QEBFO�@EFIAOBK�J>V�>SLFA�2B>OP� RQL�"BKQBOP�>P�TBII�
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3EB� OQERO� KABOPBK�PQLOV�FP�BSBK�JLOB�AO>J>QF@�� �J>GLO�>@@LRKQFKD�CFOJ
 KABOPBK�TLOHBA�@ILPBIV�TFQE�$KOLK�FK�EFAFKD�FQP�S>OFLRP�ILPPBP�QEOLRDE�@OB>QFSB
>@@LRKQFKD�JB>PROBP��2RPMF@FLRPIV� KABOPBKdP�'LRPQLK�LCCF@B�>IPL�AFA�PLJB
PEOBAAFKD�>OLRKA�QEB�@IL@H�>MMB>OFKD�QL�@LSBO�RM�TE>Q�FQ�T>P�ALFKD�CLO�$KOLK�� 
@OFJFK>I�@>PB�?>PBA�LK�QEFP�PEOBAAFKD�OBPRIQBA�FK�>�@LKSF@QFLK�I>QBO�LSBOQROKBA�?V
QEB�2RMOBJB�"LROQ��!RQ�FQ�T>P�QLL�I>QB��$SBK�?BCLOB�QEB�@LKSF@QFLK�J>KV�@IFBKQP�E>A
CLRKA�LQEBO�>@@LRKQFKD�CFOJP�QE>Q�TBOB�KLQ�RKABO�PRPMF@FLK�>KA�QEB�2RMOBJB
"LROQdP�OBSBOP>I�@>JB�QLL�I>QB�QL�P>SB�QEB�@LJM>KV��$SBK�TFQELRQ�QEB�@LKSF@QFLK
 KABOPBK�TLRIA�E>SB�ILPQ�PFDKFCF@>KQ�J>OHBQ�PE>OB�

3EB�FOLKV�LC� KABOPBK�>P�>�MLPQBO�@EFIA�CLO�LSBOIV�>DDOBPPFSB�>@@LRKQFKD�MO>@QF@BP�FP
QE>Q�QEB�J>K�TEL�CLRKABA�QEB�CFOJ�?RFIQ�FQ�LK�FKQBDOFQV�>KA�PQO>FDEQCLOT>OA
MO>@QF@BP��a3EFKH�PQO>FDEQ�Q>IH�PQO>FDEQb�T>P�QEB�@LJM>KVdP�JLQQL�� KABOPBK
BPQ>?IFPEBA�QEB�@LJM>KVdP�OBMRQ>QFLK�CLO�FKQBDOFQV�LSBO�>�ERKAOBA�VB>OP�>DL�?V
OBCRPFKD�QL�MI>V�KRJ?BOP�D>JBP�CLO�>�MLQBKQF>IIV�IR@O>QFSB�@IFBKQ�

,>UFJFWFKD�MOLCFQP�TEFIB�?BFKD�IBD>IIV�@LJMIF>KQ�FP�KLQ�>�SBOV�FKPMFOFKD�DL>I�CLO�>
?RPFKBPP��/BLMIB�FK�>K�LOD>KFW>QFLK�KBBA�PLJB�NR>IFQV�LO�BU@BIIBK@B�QL�PQOFSB�CLO��!V
CL@RPFKD�LK�MRPEFKD�QEB�BADB�LC�TE>Q�FP�IBD>I�?V�ILLHFKD�CLO�ILLMELIBP�FK�QEB�I>T
QE>Q�TLRIA�EBIM�@OB>QB�PELOQ�QBOJ�CFK>K@F>I�D>FK�@LJM>KFBP�E>SB�LCQBK�IB>OKBA�QE>Q
FK�QEB�ILKD�QBOJ�QEBV�>OB�KLQ�>@QR>IIV�P>QFPCVFKD�QEB�J>OHBQ�QEB�PE>OBELIABOP�QEB
PRMMIFBOP�LO�QEB�@LJJRKFQV�DBKBO>IIV�

KEY TAKEAWAY

+BD>I�@LJMIF>K@B�FP�KLQ�QEB�P>JB�>P�>@QFKD�BQEF@>IIV��8LRO�OBMRQ>QFLK
FKAFSFAR>IIV�LO�@LOMLO>QBIV�ABMBKAP�LK�ELT�LQEBOP�OBD>OA�VLRO�>@QFLKP�
&LLATFII�FP�E>OA�QL�JB>PROB�LO�NR>KQFCV�?RQ�FQ�FP�OB>I�KLKBQEBIBPP�>KA�@>K
?BPQ�?B�MOLQB@QBA�?V�>@QFKD�BQEF@>IIV�
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EXERCISES

�� 3EFKH�LC�>�MBOPLK�TEL�AFA�PLJBQEFKD�JLO>IIV�TOLKD�>Q�IB>PQ�QL�VLRO
T>V�LC�QEFKHFKD��6E>Q�T>P�FQ��$UMI>FK�QL�>�COFBKA�LC�VLROP`LO�>
@I>PPJ>QB`TEV�VLR�QEFKH�FQ�T>P�TOLKD��#LBP�VLRO�COFBKA�>DOBB��6EV�LO
TEV�KLQ��6E>Q�FP�QEB�?>PF@�MOFK@FMIB�QE>Q�CLOJP�QEB�?>PFP�CLO�VLRO
GRADJBKQ�QE>Q�FQ�T>P�TOLKD�

�� 3EFKH�LC�>�MBOPLK�TEL�AFA�PLJBQEFKD�JLO>IIV�OFDEQ�>Q�IB>PQ�QL�VLRO�T>V
LC�QEFKHFKD��	3EFP�FP�KLQ�>�J>QQBO�LC�CFKAFKD�PLJBQEFKD�QEBV�AFA�TBII�IFHB
BCCF@FBKQIV�@E>KDFKD�>�QFOB�?RQ�PLJBQEFKD�DLLA�
�6E>Q�T>P�FQ��$UMI>FK�QL
>�COFBKA�LC�VLROP`LO�>�@I>PPJ>QB`TEV�VLR�QEFKH�FQ�T>P�OFDEQ��#LBP�VLRO
COFBKA�>DOBB��6EV�LO�TEV�KLQ��6E>Q�FP�QEB�?>PF@�MOFK@FMIB�QE>Q�CLOJP
QEB�?>PFP�CLO�VLRO�GRADJBKQ�QE>Q�FQ�T>P�OFDEQ�

�� 3EFKH�LC�>K�>@QFLK�?V�>�?RPFKBPP�LOD>KFW>QFLK�	PLIB�MOLMOFBQLO
M>OQKBOPEFM�LO�@LOMLO>QFLK
�QE>Q�T>P�IBD>I�?RQ�PQFII�PQOFHBP�VLR�>P�TOLKD�
6E>Q�T>P�FQ��6EV�AL�VLR�QEFKH�FQ�T>P�TOLKD�

�� 3EFKH�LC�>K�>@Q�?V�>K�FKAFSFAR>I�LO�>�@LOMLO>QFLK�QE>Q�FP�BQEF@>I�?RQ�KLQ
IBD>I��"LJM>OB�VLRO�>KPTBO�TFQE�QELPB�LC�VLRO�@I>PPJ>QBP��TBOB�VLR
JLOB�IFHBIV�QL�CFKA�>K�BU>JMIB�COLJ�FKAFSFAR>I�>@QFLK�LO�@LOMLO>QB
>@QFLK��#L�VLR�E>SB�>KV�QELRDEQP�>P�QL�TEV�
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2.2 Major Ethical Perspectives

LEARNING OBJECTIVES

�� #BP@OF?B�QEB�S>OFLRP�J>GLO�QEBLOFBP�>?LRQ�BQEF@P�FK�ERJ>K�AB@FPFLK
J>HFKD�

�� !BDFK�@LKPFABOFKD�ELT�QEB�J>GLO�QEBLOFBP�>?LRQ�BQEF@P�>MMIV�QL�AFCCF@RIQ
@ELF@BP�FK�IFCB�>KA�?RPFKBPP�

3EBOB�>OB�PBSBO>I�TBII�OBPMB@QBA�T>VP�LC�ILLHFKD�>Q�BQEF@>I�FPPRBP��2LJB�LC�QEBJ
E>SB�?BBK�>OLRKA�CLO�@BKQROFBP��(Q�FP�FJMLOQ>KQ�QL�HKLT�QE>Q�J>KV�TEL�QEFKH�>�ILQ
>?LRQ�?RPFKBPP�>KA�BQEF@P�E>SB�ABBMIV�EBIA�?BIFBCP�>?LRQ�TEF@E�MBOPMB@QFSB�FP�?BPQ�
.QEBOP�TLRIA�OB@LJJBKA�@LKPFABOFKD�BQEF@>I�MOL?IBJP�COLJ�>�S>OFBQV�LC�AFCCBOBKQ
MBOPMB@QFSBP��'BOB�TB�Q>HB�>�?OFBC�ILLH�>Q�	�
�RQFIFQ>OF>KFPJ�	�
�ABLKQLILDV�	�

PL@F>I�GRPQF@B�>KA�PL@F>I�@LKQO>@Q�QEBLOV�>KA�	�
�SFOQRB�QEBLOV��6B�>OB�IB>SFKD�LRQ
PLJB�FJMLOQ>KQ�MBOPMB@QFSBP�PR@E�>P�DBKBO>I�QEBLOFBP�LC�GRPQF@B�>KA�aOFDEQPb�>KA
CBJFKFPQ�QELRDEQ�>?LRQ�BQEF@P�>KA�M>QOF>O@EV�

Utilitarianism

Utilitarianism � FP�>�MOLJFKBKQ�MBOPMB@QFSB�LK�BQEF@P�LKB�QE>Q�FP�TBII�>IFDKBA�TFQE
B@LKLJF@P�>KA�QEB�COBB�J>OHBQ�LRQILLH�QE>Q�E>P�@LJB�QL�ALJFK>QB�JR@E�@ROOBKQ
QEFKHFKD�>?LRQ�?RPFKBPP�J>K>DBJBKQ�>KA�B@LKLJF@P��)BOBJV�!BKQE>J�FP�LCQBK
@LKPFABOBA�QEB�CLRKABO�LC�RQFIFQ>OF>KFPJ�QELRDE�)LEK�2QR>OQ�,FII�	TEL�TOLQBOn
Liberty>KAUtilitarianism
�>KA�LQEBOP�MOLJLQBA�FQ�>P�>�DRFAB�QL�TE>Q�FP�DLLA�
4QFIFQ>OF>KFPJ�BJME>PFWBP�KLQ�ORIBP�?RQ�OBPRIQP�� K�>@QFLK�	LO�PBQ�LC�>@QFLKP
�FP
DBKBO>IIV�ABBJBA�DLLA�LO�OFDEQ�FC�FQ�J>UFJFWBP�E>MMFKBPP�LO�MIB>PROB�QEOLRDELRQ
PL@FBQV��.OFDFK>IIV�FKQBKABA�>P�>�DRFAB�CLO�IBDFPI>QLOP�@E>ODBA�TFQE�PBBHFKD�QEB
DOB>QBPQ�DLLA�CLO�PL@FBQV�QEB�RQFIFQ>OF>K�LRQILLH�J>V�>IPL�?B�MO>@QF@BA�FKAFSFAR>IIV
>KA�?V�@LOMLO>QFLKP�

!BKQE>J�?BIFBSBA�QE>Q�QEB�JLPQ�MOLJFPFKD�T>V�QL�L?Q>FK�>DOBBJBKQ�LK�QEB�?BPQ
MLIF@FBP�CLO�>�PL@FBQV�TLRIA�?B�QL�ILLH�>Q�QEB�S>OFLRP�MLIF@FBP�>�IBDFPI>QROB�@LRIA�M>PP
>KA�@LJM>OB�QEB�DLLA�>KA�?>A�@LKPBNRBK@BP�LC�B>@E��3EB�OFDEQ�@LROPB�LC�>@QFLK
COLJ�>K�BQEF@>I�MLFKQ�LC�SFBT�TLRIA�?B�QL�@ELLPB�QEB�MLIF@V�QE>Q�TLRIA�MOLAR@B�QEB
DOB>QBPQ�>JLRKQ�LC�RQFIFQV�LO�RPBCRIKBPP��(K�?OFBC�QEB�RQFIFQ>OF>K�MOFK@FMIB�ELIAP�QE>Q
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Aristotle and Virtue Theory
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JosephsonÕs Core Values Analysis and Decision Process
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RM��	�
�QORPQTLOQEFKBPP�	�
�OBPMB@Q�	�
�OBPMLKPF?FIFQV�	�
�C>FOKBPP�	�
�@>OFKD�>KA�	�

@FQFWBKPEFM�

-LQB�QE>Q�QEBPB�S>IRBP�>OB�AFPQFK@QIV�BQEF@>I��6EFIB�J>KV�LC�RP�J>V�S>IRB�TB>IQE
DLLA�ILLHP�>KA�FKQBIIFDBK@B�E>SFKD�TB>IQE�DLLA�ILLHP�>KA�FKQBIIFDBK@B�ALBP�KLQ
>RQLJ>QF@>IIV�J>HB�RP�SFOQRLRP�FK�LRO�@E>O>@QBO�>KA�E>?FQP��!RQ�?BFKD�JLOB
QORPQTLOQEV�	?V�?BFKD�ELKBPQ�>KA�?V�HBBMFKD�MOLJFPBP
�ALBP�J>HB�RP�JLOB
SFOQRLRP�>P�ALBP�PQ>VFKD�QORB�QL�QEB�LQEBO�CFSB�@LOB�S>IRBP�

-LQF@B�>IPL�QE>Q�QEBPB�PFU�@LOB�S>IRBP�PE>OB�PLJBQEFKD�FK�@LJJLK�TFQE�LQEBO
BQEF@>I�S>IRBP�QE>Q�>OB�IBPP�RKFSBOP>IIV�>DOBBA�RMLK��,>KV�S>IRBP�Q>RDEQ�FK�QEB
C>JFIV�LO�FK�MI>@BP�LC�TLOPEFM�>OB�KLQ�DBKBO>IIV�>DOBBA�LK�MO>@QF@BA�LO�>AJFOBA�?V
>II��2LJB�C>JFIFBP�>KA�FKAFSFAR>IP�?BIFBSB�PQOLKDIV�FK�QEB�SFOQRB�LC�P>SFKD�JLKBV�LO
FK�>?PQ>FKFKD�COLJ�>I@LELI�LO�PBU�MOFLO�QL�J>OOF>DB��.QEBOP�@IB>OIV�AL�KLQ�LO�>Q�IB>PQ
ALKdQ�>@Q�LK�QEBFO�?BIFBCP��,LOBLSBO�FQ�FP�MLPPF?IB�QL�E>SB�>KA�MO>@QF@B�@LOB�BQEF@>I
S>IRBP�BSBK�FC�VLR�Q>HB�LK�EB>SV�AB?Q�HKL@H�ALTK�PBSBO>I�AOFKHP�>�KFDEQ�LO�E>SB
COBNRBKQ�MOBJ>OFQ>I�PBU��2LJB�TLRIA�AFPMRQB�QEFP�P>VFKD�QE>Q�VLR�@>KdQ�OB>IIV�IB>A�>
SFOQRLRP�IFCB�FC�VLR�DBQ�FKQL�AB?Q�AOFKH�EB>SFIV�LO�BKD>DB�FK�MOBJ>OFQ>I�PBU��!RQ�QEB
MLFKQ�EBOB�FP�QE>Q�PFK@B�MBLMIB�AL�AFP>DOBB�FK�QEBPB�>OB>P�QEB�BQEF@>I�QO>FQP�LC�QEOFCQ
QBJMBO>K@B�>KA�PBUR>I�>?PQFKBK@B�AL�KLQ�E>SB�QEB�RK>KFJFQV�LC�>MMOLS>I�QE>Q�QEB
PFU�@LOB�S>IRBP�AL�

3EB�FJMLOQ>K@B�LC�>K�FKAFSFAR>IdP�E>SFKD�QEBPB�@LKPFPQBKQ�NR>IFQFBP�LC�@E>O>@QBO�FP
TBII�HKLTK��.CQBK�TB�OBJBJ?BO�QEB�I>PQ�?>A�QEFKD�>�MBOPLK�AFA�C>O�JLOB�QE>K�>KV
LO�>II�MOBSFLRP�DLLA�>@QP��%LO�BU>JMIB�$IFLQ�2MFQWBO�>KA�!FII�"IFKQLK�>OB�JLOB
OB>AFIV�OBJBJ?BOBA�?V�MBLMIB�CLO�QEBFO�I>PQ�TLOPQ�>@QP�QE>K�CLO�>KV�DLLA�QEBV
>@@LJMIFPEBA�>P�MR?IF@�PBOS>KQP�� P�CLO�>�@LJM>KV�FQP�DLLA�OBMRQ>QFLK�>IPL�E>P�>K
FK@>I@RI>?IB�S>IRB�QE>Q�TEBK�ILPQ�Q>HBP�>�DOB>Q�AB>I�LC�QFJB�>KA�TLOH�QL�OB@LSBO�
2EBII�-FHB�>KA�LQEBO�@LJM>KFBP�E>SB�AFP@LSBOBA�QE>Q�QEBOB�FP�>�J>OHBQ�CLO
JLO>IFQV�ELTBSBO�AFCCF@RIQ�QL�JB>PROB�>KA�QE>Q�KLQ�M>VFKD�>QQBKQFLK�QL�?RPFKBPP
BQEF@P�LCQBK�@LJBP�>Q�>�PBOFLRP�MOF@B��(K�QEB�M>PQ�CFCQBBK�VB>OP�QEB�@>OBBO�LC�BQEF@P
>KA�@LJMIF>K@B�LCCF@BO�E>P�BJBODBA�M>OQIV�>P�>�OBPRIQ�LC�@OFJFK>I�MOL@BBAFKDP
>D>FKPQ�@LJM>KFBP�?RQ�>IPL�?B@>RPB�J>GLO�@LJM>KFBP�E>SB�CLRKA�QE>Q�OBMRQ>QFLKP
@>KKLQ�?B�OB@LSBOBA�OBQOL>@QFSBIV�?RQ�JRPQ�?B�MROPRBA�MOL>@QFSBIV��%LO�FKAFSFAR>IP
 OFPQLQIB�BJME>PFWBA�QEB�MO>@QF@B�LC�SFOQRB�QL�QEB�MLFKQ�TEBOB�SFOQRB�?B@LJBP�>
E>?FQ��"LJM>KFBP�>OB�DO>AR>IIV�IB>OKFKD�QEB�P>JB�IBPPLK�
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3EOLRDELRQ�EFPQLOV�MBLMIB�E>SB�MLKABOBA�TE>Q�FQ�JB>KP�aQL�AL�TE>Q�FP
OFDEQ�b�2LJB�LC�QEB�J>FK�>KPTBOP�E>SB�@LJB�COLJ�QEB�AFCCBOFKD�MBOPMB@QFSBP
LC�RQFIFQ>OF>K�QELRDEQ��ARQV�?>PBA�LO�ABLKQLILDF@>I�QELRDEQ��PL@F>I�@LKQO>@Q
QEBLOV��>KA�SFOQRB�BQEF@P�
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EXERCISES

789�,LQLO�"LOMLO>QFLK�?BDFKP�QL�DBQ�@RPQLJBO�@LJMI>FKQP�>?LRQ�QTL�JLABIP
LC�FQP�>RQLJL?FIBP��"RPQLJBOP�E>SB�E>A�KB>O�AB>QE�BUMBOFBK@BP�COLJ�PRAABK
>@@BIBO>QFLK��QEBV�TLRIA�?B�AOFSFKD�>ILKD�>�EFDET>V�>Q�KLOJ>I�PMBBA�TEBK
PRAABKIV�QEB�@>O�TLRIA�?BDFK�QL�>@@BIBO>QB�>KA�BCCLOQP�QL�PQLM�QEB
>@@BIBO>QFLK�?V�?O>HFKD�C>FI�QL�TLOH��#OFSBOP�@LRIA�QROK�LCC�QEB�FDKFQFLK�>KA
@LJB�QL�>�P>CB�PQLM�?RQ�789�ALBP�KLQ�FKPQOR@Q�?RVBOP�LC�FQP�@>OP�QL�AL�PL�KLO
FP�QEFP�>�@LJJLK�OB>@QFLK�>JLKD�AOFSBOP�TEL�BUMBOFBK@B�PRAABK
>@@BIBO>QFLK�

(KQBOK>I�FKSBPQFD>QFLKP�LC�E>IC�>�ALWBK�>@@FABKQP�FK�42�IL@>QFLKP�@LJB�QL�QEB
@LK@IRPFLK�QE>Q�QEB�>@@FABKQP�>OB�KLQ�?BFKD�@>RPBA�?V�AOFSBOP�TEL�JFPQ>HB
QEB�D>P�MBA>I�CLO�QEB�?O>HB�MBA>I��(K�C>@Q�QEBOB�>MMB>OP�QL�?B�>�MLPPF?IB�CI>T
FK�?LQE�JLABIP�MBOE>MP�FK�>�PBJF@LKAR@QLO�@EFM�QE>Q�J>HBP�PRAABK
>@@BIBO>QFLK�E>MMBK��(KQBOCBOBK@B�?V�CILLO�J>QP�>KA�MLLOIV�ABPFDKBA�D>P
MBA>IP�AL�KLQ�PBBJ�QL�?B�QEB�MOL?IBJ�

(Q�FP�SLIRKQ>OV�QL�OBMLOQ�QEBPB�FK@FABKQP�QL�QEB�->QFLK>I�'FDET>V�3O>CCF@�>KA
2>CBQV� AJFKFPQO>QFLK�	-'32 
�?RQ�QEB�@LJM>KV�AB@FABP�QE>Q�FQ�TFII�T>FQ
>TEFIB�>KA�PBB�FC�QEBOB�>OB�JLOB�@LJMI>FKQP��1B@>IIFKD�QEB�QTL�JLABIP�PL
QE>Q�IL@>I�AB>IBOP�>KA�QEBFO�JB@E>KF@P�@LRIA�BU>JFKB�QEBJ�FP�>IPL�>K�LMQFLK
?RQ�FQ�TLRIA�?B�BUQOBJBIV�@LPQIV��"LJM>KV�BUB@RQFSBP�>OB�>T>OB�QE>Q
NR>OQBOIV�>KA�>KKR>I�MOLCFQ�>KA�ILPP�PQ>QBJBKQP�LK�TEF@E�QEBFO�?LKRPBP
ABMBKA�@LRIA�?B�AB@FPFSBIV�TLOPB�TFQE�>�OB@>II��3EBV�AB@FAB�QE>Q�LK�>�@LPQ�
?BKBCFQ�?>PFP�FQ�J>HBP�JLOB�PBKPB�QL�T>FQ�RKQFI�QEBOB�>OB�JLOB�>@@FABKQP�>KA
JLOB�A>Q>�� CQBO�>�ERKAOBA�LO�JLOB�>@@FABKQP�>KA�KB>OIV�CFCQBBK�C>Q>IFQFBP
QEB�@LJM>KV�FKPQFQRQBP�>�PBIB@QFSB�OB@>II�PQFII�KLQ�KLQFCVFKD�-'32 �TEF@E
E>P�FQP�LTK�BUMBOQP�>KA�QEB�>RQELOFQV�QL�LOABO�789�QL�AL�>�CRII�OB@>II�LC�>II
>CCB@QBA�JLABIP�

$UMBOQP�E>SB�>ASFPBA�789�QE>Q�PQ>KA>OA�C>FIROB�>K>IVPFP�JBQELALILDV
OBNRFOBP�QE>Q�QEB�@LJM>KV�L?Q>FK�>?PLIRQBIV�BSBOV�789�SBEF@IB�QE>Q�E>P
BUMBOFBK@BA�PRAABK�>@@BIBO>QFLK�RPFKD�JF@OLP@LMF@�>K>IVPFP�LC�>II�@OFQF@>I
@LJMLKBKQP�LC�QEB�BIB@QOLKF@�PVPQBJ��3EB�@LJM>KV�ALBP�KLQ�TFPE�QL�Q>HB
QE>Q�>ASF@B�>P�FQ�TLRIA�?B`>P�LKB�QLM�BUB@RQFSB�MRQ�FQ`aQLL�QFJB�
@LKPRJFKD�>KA�BUMBKPFSB�b

�� ">K�789dP�>MMOL>@E�QL�QEFP�MOL?IBJ�?B�GRPQFCFBA�RKABO�RQFIFQ>OF>K
QEBLOV��(C�PL�ELT��(C�KLQ�TEV�KLQ�

�� 6E>Q�TLRIA�*>KQ�>ASFPB�789�QL�AL��$UMI>FK�
�� 6E>Q�TLRIA�QEB�aSFOQRLRPb�>MMOL>@E�?B�CLO�789�FK�QEFP�PFQR>QFLK�
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2.3 An Ethical Decision Model

LEARNING OBJECTIVE

�� 4KABOPQ>KA�LKB�JLABI�CLO�BQEF@>I�AB@FPFLK�J>HFKD��>�MOL@BPP�QL�>OOFSB�>Q
QEB�JLPQ�BQEF@>I�LMQFLK�CLO�>K�FKAFSFAR>I�LO�>�?RPFKBPP�LOD>KFW>QFLK
RPFKD�>�SFOQRB�BQEF@P�>MMOL>@E�@LJ?FKBA�TFQE�PLJB�BIBJBKQP�LC
PQ>HBELIABO�>K>IVPFP�>KA�RQFIFQ>OF>KFPJ�

JosephsonÕs Core Values Model

.K@B�VLR�OB@LDKFWB�QE>Q�QEBOB�FP�>�AB@FPFLK�QE>Q�FKSLISBP�BQEF@>I�GRADJBKQ�,F@E>BI
)LPBMEPLK�TLRIA�CFOPQ�E>SB�VLR�>PH�>P�J>KV�NRBPQFLKP�>P�>OB�KB@BPP>OV�QL�DBQ�>�CRII
?>@HDOLRKA�LK�QEB�OBIBS>KQ�C>@QP��3EBK�>PPRJFKD�VLR�E>SB�>II�QEB�KBBABA
FKCLOJ>QFLK�QEB�AB@FPFLK�MOL@BPP�FP�>P�CLIILTP�

�� (ABKQFCV�QEB�PQ>HBELIABOP��3E>Q�FP�TEL�>OB�QEB�MLQBKQF>I�D>FKBOP�>KA
ILPBOP�FK�QEB�S>OFLRP�AB@FPFLKP�QE>Q�JFDEQ�?B�J>AB�EBOB�

�� (ABKQFCV�PBSBO>I�IFHBIV�LO�OB>PLK>?IB�AB@FPFLKP�QE>Q�@LRIA�?B�J>AB�
�� "LKPFABO�TEF@E�PQ>HBELIABOP�D>FK�LO�ILPB�TFQE�B>@E�AB@FPFLK�
�� #BQBOJFKB�TEF@E�AB@FPFLK�P>QFPCFBP�QEB�DOB>QBPQ�KRJ?BO�LC�@LOB�S>IRBP�
�� (C�QEBOB�FP�KL�AB@FPFLK�QE>Q�P>QFPCFBP�QEB�DOB>QBPQ�KRJ?BO�LC�@LOB�S>IRBP

QOV�QL�ABQBOJFKB�TEF@E�AB@FPFLK�ABIFSBOP�QEB�DOB>QBPQ�DLLA�QL�QEB
S>OFLRP�PQ>HBELIABOP�

(Q�FP�LCQBK�EBIMCRI�QL�FABKQFCV�TEL�	LO�TE>Q�DOLRM
�FP�QEB�JLPQ�FJMLOQ>KQ
PQ>HBELIABO�>KA�TEV��(K�,FIQLK�%OFBAJ>KdP�SFBT�FQ�TFII�>IT>VP�?B�QEB�PE>OBELIABOP�
(K�QEB�SFBT�LC�)LEK�,>@HBV�QEB�"$.�LC�6ELIB�%LLAP�,>OHBQ�QEB�ILKD�QBOJ�SF>?FIFQV
>KA�MOLCFQ>?FIFQV�LC�QEB�LOD>KFW>QFLK�J>V�OBNRFOB�QE>Q�@RPQLJBOP�@LJB�CFOPQ�LO�>Q
QFJBP�PLJB�LQEBO�PQ>HBELIABO�DOLRM�	PBB�a"LKP@FLRP�">MFQ>IFPJb�FK2B@QFLK����
�"LOMLO>QFLKP�>KA�"LOMLO>QB�&LSBOK>K@B�
�
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The Core Values

'BOB�>OB�QEB�@LOB�S>IRBP�>KA�QEBFO�PR?@LJMLKBKQP�>P�ABSBILMBA�?V�QEB
)LPBMEPLK�(KPQFQRQB�LC�$QEF@P�

Trustworthiness: Be honest`QBII�QEB�QORQE�QEB�TELIB�QORQE�>KA�KLQEFKD�?RQ
QEB�QORQE��?B�PFK@BOB�CLOQEOFDEQ��ALKdQ�AB@BFSB�JFPIB>A�LO�?B�QOF@HV�TFQE�QEB
QORQE��ALKdQ�@EB>Q�LO�PQB>I�>KA�ALKdQ�?BQO>V�>�QORPQ�Demonstrate integrity`PQ>KA
RM�CLO�TE>Q�VLR�?BIFBSB�T>IH�QEB�T>IH�>P�TBII�>P�Q>IHFKD�QEB�Q>IH��?B�TE>Q�VLR
PBBJ�QL�?B��PELT�@LJJFQJBKQ�>KA�@LRO>DB�Be loyal`PQ>KA�?V�VLRO�C>JFIV
COFBKAP�@L�TLOHBOP�@LJJRKFQV�>KA�K>QFLK��?B�AFP@OBBQ�TFQE�FKCLOJ>QFLK�QE>Q
@LJBP�FKQL�VLRO�E>KAP��ALKdQ�PMOB>A�ORJLOP�LO�BKD>DB�FK�E>OJCRI�DLPPFM��ALKdQ
SFLI>QB�VLRO�MOFK@FMIBP�GRPQ�QL�TFK�COFBKAPEFM�LO�>MMOLS>I��ALKdQ�>PH�>�COFBKA�QL
AL�PLJBQEFKD�QE>Q�FP�TOLKD�Keep promises`HBBM�VLRO�TLOA�ELKLO�VLRO
@LJJFQJBKQP�>KA�M>V�VLRO�AB?QP��OBQROK�TE>Q�VLR�?LOOLT�

Respect:)RADB�MBLMIB�LK�QEBFO�JBOFQP�KLQ�QEBFO�>MMB>O>K@B��?B�@LROQBLRP
MLIFQB�>MMOB@F>QFSB�>KA�>@@BMQFKD�LC�AFCCBOBK@BP��OBPMB@Q�LQEBOPd�OFDEQ�QL�J>HB
AB@FPFLKP�>?LRQ�QEBFO�LTK�IFSBP��ALKdQ�>?RPB�ABJB>K�JFPQOB>Q�>KVLKB��ALKdQ
RPB�J>KFMRI>QB�BUMILFQ�LO�Q>HB�>AS>KQ>DB�LC�LQEBOP�

Responsibility: !B�>@@LRKQ>?IB`QEFKH�>?LRQ�QEB�@LKPBNRBK@BP�LK�VLROPBIC�>KA
LQEBOP�IFHBIV�QL�?B�>CCB@QBA�?BCLOB�VLR�>@Q��?B�OBIF>?IB��MBOCLOJ�VLRO�ARQFBP��Q>HB
OBPMLKPF?FIFQV�CLO�QEB�@LKPBNRBK@BP�LC�VLRO�@ELF@BP��PBQ�>�DLLA�BU>JMIB�>KA
ALKdQ�J>HB�BU@RPBP�LO�Q>HB�@OBAFQ�CLO�LQEBO�MBLMIBdP�TLOH��/ROPRB�BU@BIIBK@B�
#L�VLRO�?BPQ�ALKdQ�NRFQ�B>PFIV�MBOPBSBOB�?B�AFIFDBKQ�J>HB�>II�VLR�AL�TLOQEV�LC
MOFAB��$UBO@FPB�PBIC�OBPQO>FKQ`?B�AFP@FMIFKBA�HKLT�QEB�AFCCBOBK@B�?BQTBBK�TE>Q
VLR�E>SB�>�OFDEQ�QL�AL�>KA�TE>Q�FP�OFDEQ�QL�AL�

Fairness: 3OB>Q�>II�MBLMIB�C>FOIV�?B�LMBK�JFKABA��IFPQBK��@LKPFABO�LMMLPFKD
SFBTMLFKQP��?B�@LKPFPQBKQ��RPB�LKIV�>MMOLMOF>QB�@LKPFABO>QFLKP��ALKdQ�IBQ
MBOPLK>I�CBBIFKDP�FJMOLMBOIV�FKQBOCBOB�TFQE�AB@FPFLKP��ALKdQ�Q>HB�RKC>FO
>AS>KQ>DB�LC�JFPQ>HBP��ALKdQ�Q>HB�JLOB�QE>K�VLRO�C>FO�PE>OB�

Caring: 2ELT�VLR�@>OB�>?LRQ�LQEBOP�QEOLRDE�HFKAKBPP�@>OFKD�PE>OFKD
@LJM>PPFLK�>KA�BJM>QEV��QOB>Q�LQEBOP�QEB�T>V�VLR�T>KQ�QL�?B�QOB>QBA��ALKdQ�?B
PBICFPE�JB>K�@ORBI�LO�FKPBKPFQFSB�QL�LQEBOPd�CBBIFKDP�
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Citizenship: /I>V�?V�QEB�ORIBP�L?BV�I>TP��AL�VLRO�PE>OB�OBPMB@Q�>RQELOFQV�PQ>V
FKCLOJBA�SLQB�MOLQB@Q�VLRO�KBFDE?LOP�M>V�VLRO�Q>UBP��?B�@E>OFQ>?IB�EBIM�VLRO
@LJJRKFQV��MOLQB@Q�QEB�BKSFOLKJBKQ�@LKPBOSB�OBPLRO@BP�

6EBK�FKAFSFAR>IP�>KA�LOD>KFW>QFLKP�@LKCOLKQ�BQEF@>I�MOL?IBJP�QEB�@LOB�S>IRBP
AB@FPFLK�JLABI�LCCBOBA�?V�)LPBMEPLK�DBKBO>IIV�TLOHP�TBII�	�
�QL�@I>OFCV�QEB�D>FKP
>KA�ILPPBP�LC�QEB�S>OFLRP�PQ>HBELIABOP�TEF@E�QEBK�O>FPBP�BQEF@>I�>T>OBKBPP�LK�QEB
M>OQ�LC�QEB�AB@FPFLK�J>HBO�>KA�	�
�QL�MOLSFAB�>�C>FOIV�OBIF>?IB�DRFAB�>P�QL�TE>Q�QEB
JLPQ�BQEF@>I�AB@FPFLK�TLRIA�?B��(K�KFKB�LRQ�LC�QBK�@>PBP�PQBM���FK�QEB�AB@FPFLK
MOL@BPP�FP�KLQ�KBBABA�

3E>Q�P>FA�FQ�ALBP�KLQ�CLIILT�QE>Q�PQRABKQP�	LO�J>K>DBOP
�TLRIA�KB@BPP>OFIV�>@Q�FK
>@@LOA�TFQE�QEB�OBPRIQP�LC�QEB�@LOB�S>IRBP�AB@FPFLK�MOL@BPP��3EBOB�>OB�J>KV
MPV@ELILDF@>I�MOBPPROBP�>KA�LOD>KFW>QFLK>I�@LKPQO>FKQP�QE>Q�MI>@B�IFJFQP�LK�MBLMIB
?LQE�FKAFSFAR>IIV�>KA�FK�LOD>KFW>QFLKP��3EBPB�MOBPPROBP�>KA�@LKPQO>FKQP�QBKA�QL
@LJMOLJFPB�FAB>I�LO�QEB�JLPQ�BQEF@>I�PLIRQFLKP�CLO�FKAFSFAR>IP�>KA�CLO
LOD>KFW>QFLKP��%LO�>�?RPFKBPP�LKB�BPPBKQF>I�MOL?IBJ�FP�QE>Q�BQEF@P�@>K�@LPQ�QEB
LOD>KFW>QFLK�JLKBV�LO�OBPLRO@BP�>Q�IB>PQ�FK�QEB�PELOQ�QBOJ��#LFKD�QEB�JLPQ�BQEF@>I
QEFKD�TFII�LCQBK�>MMB>O�QL�?B�PLJBQEFKD�QE>Q�C>FIP�QL�J>UFJFWB�MOLCFQP�FK�QEB�PELOQ
QBOJ�LO�QE>Q�J>V�PBBJ�MLFKQIBPP�?B@>RPB�FC�VLR�LO�VLRO�LOD>KFW>QFLK�>@QP�BQEF@>IIV
LQEBOP�TFII�KLQ�>KA�PL@FBQV�TFII�?B�KL�?BQQBO�LCC�>KVT>V�
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2.4 Corporations and Corporate Governance
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Legal Organization of the Corporation
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Corporate Culture and Codes of Ethics
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@RIQROB�

Ethical Leadership Is Top-Down
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Accountability Is Often Weak
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.UCLOA�4KFSBOPFQV�/OBPP�����
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Killing the Messenger
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Ethics Codes
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Ethics Hotlines and Federal Sentencing Guidelines
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Managing by the Numbers
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$CCB@QbWashington Post�%B?OR>OV���������
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Managing by Numbers: The Sears Auto Center Story
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FKSBPQFD>QBA�2B>OP� RQL�"BKQBOP�>KA�CLRKA�QE>Q�>II�PFU�SFPFQBA�?V�FKSBPQFD>QLOP
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TBOB�QEB�I>ODBPQ�MOLSFABOP�LC�>RQL�OBM>FO�PBOSF@BP�FK�QEB�PQ>QB�

3EB�P@>J�T>P�>�S>OF>KQ�LK�QEB�LIA�?>FQ�>KA�PTFQ@E�OLRQFKB��"RPQLJBOP�OB@BFSBA
@LRMLKP�FK�QEB�J>FI�FKSFQFKD�QEBJ�QL�Q>HB�>AS>KQ>DB�LC�EBCQV�AFP@LRKQP�LK
?O>HB�GL?P��6EBK�@RPQLJBOP�@>JB�FK�QL�OBABBJ�QEBFO�@LRMLKP�P>IBP�PQ>CCBOP
TLRIA�@LKSFK@B�QEBJ�QL�>RQELOFWB�>AAFQFLK>I�OBM>FOP�� P�>�J>K>DBJBKQ�QLLI
2B>OP�E>A�>IPL�BPQ>?IFPEBA�NRLQ>P�CLO�B>@E�LC�QEBFO�P>IBP�OBMOBPBKQ>QFSBP�QL
JBBQ�
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4IQFJ>QBIV�">IFCLOKF>�DLQ�2B>OP�QL�PBQQIB�>�I>ODB�KRJ?BO�LC�I>TPRFQP�>D>FKPQ�FQ�?V
QEOB>QBKFKD�QL�OBSLHB�2B>OPd�>RQL�OBM>FO�IF@BKPB��2B>OP�>DOBBA�QL�AFPQOF?RQB����
@LRMLKP�QL�KB>OIV�>�JFIIFLK�@RPQLJBOP�K>QFLKTFAB�TEL�E>A�L?Q>FKBA�@BOQ>FK
PBOSF@BP�?BQTBBK� RDRPQ��������>KA�)>KR>OV����������2B>OP�>IPL�>DOBBA�QL�M>V
�����JFIIFLK�QL�@LSBO�QEB�@LPQP�LC�S>OFLRP�DLSBOKJBKQ�FKSBPQFD>QFLKP�>KA�QL
@LKQOF?RQB������JFIIFLK�>KKR>IIV�QL�@LKAR@Q�>RQL�JB@E>KF@�QO>FKFKD�MOLDO>JP�
(Q�>IPL�>DOBBA�QL�>?>KALK�FQP�OBM>FO�PBOSF@B�NRLQ>P��3EB�BKQFOB�PBQQIBJBKQ�@LPQ
2B>OP�����JFIIFLK��2B>OP� RQL�"BKQBO�P>IBP�>IPL�AOLMMBA�>?LRQ����QL����MBO@BKQ
>CQBO�KBTP�LC�QEB�P@>KA>I�?OLHB�

-LQB�QE>Q�FK�?LLPQFKD�P>IBP�?V�MBOCLOJFKD�RKKB@BPP>OV�PBOSF@BP�2B>OP�PRCCBOBA�SBOV
?>A�MR?IF@FQV��+LPPBP�TBOB�FK@>I@RI>?IB��3EB�PELOQ�QBOJ�D>FKP�TBOB�B>PV�QL�JB>PROB�
ILKD�QBOJ�@LKPBNRBK@BP�PBIALJ�>OB��3EB�@>PB�FIIRPQO>QBP�>�KRJ?BO�LC�FJMLOQ>KQ
IBPPLKP�

[ /BLMIB�DBKBO>IIV�@ELLPB�PELOQ�QBOJ�D>FKP�LSBO�MLQBKQF>I�ILKD�QBOJ
ILPPBP�

[ /BLMIB�LCQBK�GRPQFCV�QEB�E>OJ�QL�LQEBOP�>P�?BFKD�JFKFJ>I�LO
aKB@BPP>OVb�QL�>@EFBSB�QEB�ABPFOBA�P>IBP�NRLQ>�LO�CFK>K@F>I�DL>I�

[ (K�TLOHFKD�>P�>�DOLRM�TB�LCQBK�CLOJ�>K�aRP�SBOPRP�QEBJb�JBKQ>IFQV��(K
QEB�2B>OP�@>PB�FQ�FP�IFHBIV�QE>Q�2B>OP�aFKPFABOPb�ILLHBA�>Q�@RPQLJBOP�>P
aLRQPFABOPb�BCCB@QFSBIV�QOB>QFKD�QEBJ�	FK�*>KQF>K�QBOJP
�>P�JB>KP
O>QEBO�QE>K�BKAP�FK�QEBJPBISBP��(K�PELOQ�LRQPFABOP�TBOB�RPBA�CLO�QEB
?BKBCFQ�LC�FKPFABOP�

[ 3EB�ILKD�QBOJ�ILPPBP�QL�2B>OP�>OB�AFCCF@RIQ�QL�NR>KQFCV�TEFIB�QEB�PELOQ�
QBOJ�D>FKP�TBOB�B>PV�QL�JB>PROB�>KA�	>Q�IB>PQ�CLO�>�?OFBC�TEFIB
�NRFQB
P>QFPCVFKD�CFK>K@F>IIV�

[ 2B>OPd�LKDLFKD�OFM�LCCP�TBOB�MLPPF?IB�LKIV�?B@>RPB�FKAFSFAR>I
@LKPRJBOP�I>@HBA�QEB�OBIBS>KQ�FKCLOJ>QFLK�>?LRQ�QEB�PBOSF@B�?BFKD
LCCBOBA��3EFP�I>@H�LC�FKCLOJ>QFLK�FP�>�J>OHBQ�C>FIROB�PFK@B�J>KV
@LKPRJBOP�TBOB�ABJ>KAFKD�JLOB�LC�2B>OP� RQL�"BKQBO�PBOSF@BP�QE>K
QEBV�TLRIA�E>SB�	>KA�>Q�>�EFDEBO�MOF@B
�FC�OBIBS>KQ�FKCLOJ>QFLK�E>A
?BBK�>S>FI>?IB�QL�QEBJ�B>OIFBO��2B>OP�IFHB�LQEBO�PBIIBOP�LC�DLLAP�>KA
PBOSF@BP�QLLH�>AS>KQ>DB�LC�>�J>OHBQ�PVPQBJ�TEF@E�FK�FQP�FAB>I�CLOJ
TLRIA�KLQ�MBOJFQ�PR@E�FKCLOJ>QFLK�AFPQLOQFLKP�

[ /BLMIB�FK�QEB�LOD>KFW>QFLK�MOL?>?IV�QELRDEQ�QE>Q�QEB�>@QFLKP�QEBV�QLLH
TBOB�KB@BPP>OV�

-LQFKD�QEFP�I>PQ�MLFKQ�TB�@>K�>PPRJB�QE>Q�QEBPB�HBV�MBLMIB�TBOB�JLQFS>QBA�?V
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3EB�BJME>PFP�LK�ALFKD�TE>QBSBO�FP�KB@BPP>OV�QL�TFK�FP�BKQFOBIV�RKABOPQ>KA>?IB�?RQ
FQ�FP�KLQ�BQEF@>I��3EB�QBJMQ>QFLK�TFII�>IT>VP�BUFPQ`CLO�FKAFSFAR>IP�@LJM>KFBP�>KA
K>QFLKP`QL�ALJFK>QB�LO�QL�TFK�>KA�QL�TOFQB�QEB�EFPQLOV�LC�QEBFO�>@QFLKP�FK�>�T>V
QE>Q�GRPQFCFBP�LO�LSBOILLHP�QEB�E>OJ�QE>Q�E>P�?BBK�ALKB��(K�>�T>V�QEFP�CFQP�TFQE�QEB
KLQFLK�QE>Q�aJFDEQ�J>HBP�OFDEQb�LO�QE>Q�MLTBO�FP�QEB�RIQFJ>QB�JB>PROB�LC�OFDEQ�>KA
TOLKD�

Conscious Capitalism

.KB�BCCLOQ�QL�FKQBDO>QB�QEB�QTL�SFBTMLFKQP�LC�PQ>HBELIABO�QEBLOV�>KA�PE>OBELIABO
MOFJ>@V�FP�QEB�@LKP@FLRP�@>MFQ>IFPJ�JLSBJBKQ��"LJM>KFBP�QE>Q�MO>@QF@Bconscious
capitalism � BJ?O>@B�QEB�FAB>�QE>Q�MOLCFQ�>KA�MOLPMBOFQV�@>K�>KA�JRPQ�DL�E>KA�FK
E>KA�TFQE�PL@F>I�GRPQF@B�>KA�BKSFOLKJBKQ>I�PQBT>OAPEFM��3EBV�LMBO>QB�TFQE�>
ELIFPQF@�LO�PVPQBJP�SFBT��3EFP�JB>KP�QE>Q�QEBV�RKABOPQ>KA�QE>Q�>II�PQ>HBELIABOP�>OB
@LKKB@QBA�>KA�FKQBOABMBKABKQ��3EBV�OBGB@Q�C>IPB�QO>AB�LCCP�?BQTBBK�PQ>HBELIABO
FKQBOBPQP�>KA�PQOFSB�CLO�@OB>QFSB�T>VP�QL�>@EFBSB�TFK�TFK�TFK�LRQ@LJBP�CLO
>II�,FIQLK�%OFBAJ>K�)LEK�,>@HBV�>KA�3��)��1LADBOP�a1BQEFKHFKD�QEB�2L@F>I
1BPMLKPF?FIFQV�LC�!RPFKBPPb�1B>PLK�@LJ�.@QL?BO�����EQQM���OB>PLK�@LJ�
>O@EFSBP������������OBQEFKHFKD�QEB�PL@F>I�OBPMLKPF�

3EB�a@LKP@FLRP�?RPFKBPPb�E>P�>�MROMLPB�QE>Q�DLBP�?BVLKA�J>UFJFWFKD�MOLCFQP��(Q�FP
ABPFDKBA�QL�J>UFJFWB�MOLCFQP�?RQ�FP�CL@RPBA�JLOB�LK�FQP�EFDEBO�MROMLPB�>KA�ALBP
KLQ�CFU>QB�PLIBIV�LK�QEB�?LQQLJ�IFKB��3L�AL�PL�FQ�CL@RPBP�LK�ABIFSBOFKD�S>IRB�QL�>II�FQP
PQ>HBELIABOP�E>OJLKFWFKD�>P�?BPQ�FQ�@>K�QEB�FKQBOBPQP�LC�@LKPRJBOP�M>OQKBOP
FKSBPQLOP�QEB�@LJJRKFQV�>KA�QEB�BKSFOLKJBKQ��3EFP�OBNRFOBP�QE>Q�@LJM>KV
J>K>DBOP�Q>HB�>�aPBOS>KQ�IB>ABOPEFMb�OLIB�PBOSFKD�>P�PQBT>OAP�QL�QEB�@LJM>KVdP
ABBMBO�MROMLPB�>KA�QL�QEB�@LJM>KVdP�PQ>HBELIABOP�

"LKP@FLRP�?RPFKBPP�IB>ABOP�PBOSB�>P�PR@E�PQBT>OAP�CL@RPFKD�LK�CRICFIIFKD�QEB
@LJM>KVdP�MROMLPB�ABIFSBOFKD�S>IRB�QL�FQP�PQ>HBELIABOP�>KA�C>@FIFQ>QFKD�>�E>OJLKV
LC�FKQBOBPQP�O>QEBO�QE>K�LK�MBOPLK>I�D>FK�>KA�PBIC�>DDO>KAFWBJBKQ��6EV�FP�QEFP
OBCL@RPFKD�KBBABA��6FQEFK�QEB�PQ>KA>OA�MOLCFQ�J>UFJFWFKD�JLABI�@LOMLO>QFLKP
E>SB�ILKD�E>A�QL�AB>I�TFQE�QEB�a>DBK@V�MOL?IBJ�b� @QFLKP�?V�QLM�IBSBI
J>K>DBOP`>@QFKD�LK�?BE>IC�LC�QEB�@LJM>KV`PELRIA�>IFDK�TFQE�QEB�PE>OBELIABOP
?RQ�FK�>�@RIQROB�>II�>?LRQ�TFKKFKD�>KA�JLKBV�J>K>DBOP�PLJBQFJBP�>@Q�FK�T>VP�QE>Q
>OB�PBIC�>DDO>KAFWFKD�>KA�QE>Q�AL�KLQ�PBOSB�QEB�FKQBOBPQP�LC�PE>OBELIABOP��+>TP�BUFPQ
QL�IFJFQ�PR@E�PBIC�>DDO>KAFWFKD�?RQ�QEB�OBJBAFBP�>OB�LCQBK�QLL�IFQQIB�>KA�QLL�I>QB�>KA
LCQBK�@>Q@E�LKIV�QEB�JLPQ�BDOBDFLRP�LSBOOB>@EFKD��'>SFKD�>�@RIQROB�LC�PBOS>KQ
IB>ABOPEFM�FP�>�JR@E�?BQQBO�T>V�QL�PBB�QE>Q�>�@LJM>KVdP�QLM�J>K>DBJBKQ�TLOHP�QL
BKPROB�>�E>OJLKV�LC�FKQBOBPQP�

�� "LJM>KFBP�QE>Q�MO>@QF@B
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2.5 Summary and Exercises

Summary

#LFKD�DLLA�?RPFKBPP�OBNRFOBP�>QQBKQFLK�QL�BQEF@P�>P�TBII�>P�I>T��4KABOPQ>KAFKD�QEB�ILKD�PQ>KAFKD�MBOPMB@QFSBP
LK�BQEF@P`RQFIFQ>OF>KFPJ�ABLKQLILDV�PL@F>I�@LKQO>@Q�>KA�SFOQRB�BQEF@P`FP�EBIMCRI�FK�PLOQFKD�LRQ�QEB�BQEF@>I
FPPRBP�QE>Q�C>@B�RP�>P�FKAFSFAR>IP�>KA�?RPFKBPPBP��$>@E�?RPFKBPP�KBBAP�QL�@OB>QB�LO�J>FKQ>FK�>�@RIQROB�LC�BQEF@>I
BU@BIIBK@B�TEBOB�QEBOB�FP�LKDLFKD�AF>ILDRB�KLQ�LKIV�>?LRQ�QEB�?BPQ�QB@EKF@>I�MO>@QF@BP�?RQ�>IPL�>?LRQ�QEB
@LJM>KVdP�BQEF@>I�@E>IIBKDBP�>KA�MO>@QF@BP�� �CFOJ�QE>Q�E>P�MROMLPB�>KA�M>PPFLK�?BVLKA�MOLCFQ>?FIFQV�FP�?BPQ
MLFPBA�QL�JBBQ�QEB�KBBAP�LC�AFSBOPB�PQ>HBELIABOP�>KA�@>K�?BPQ�MLPFQFLK�FQPBIC�CLO�ILKD�QBOJ�PRPQ>FK>?IB�PR@@BPP
CLO�PE>OBELIABOP�>KA�LQEBO�PQ>HBELIABOP�>P�TBII�
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EXERCISES

�� "LKPFABO�>D>FK�,FIQLK�%OFBAJ>KdP�>OQF@IB�

>� 6E>Q�ALBP�%OFBAJ>K�JB>K�?V�aBQEF@>I�@RPQLJb�
?� (C�QEB�I>TP�LC�QEB�PL@FBQV�>OB�IFJFQFKD�QEB�@LJM>KVdP

MOLCFQ>?FIFQV�TLRIA�QEB�@LJM>KV�?B�TFQEFK�FQP�OFDEQP�QL
AFPL?BV�QEB�I>T�

@� 6E>Q�FC�QEB�I>T�FP�aLK�QEB�?LLHPb�?RQ�QEB�@LJM>KV�@LRIA
@LRKQ�LK�>�I>@H�LC�BKCLO@BJBKQ�COLJ�PQ>QB�LCCF@F>IP�TEL�TBOB
LSBOTLOHBA�>KA�RKABOM>FA��2ELRIA�QEB�@LJM>KV�IFJFQ�FQP
MOLCFQP��2RMMLPB�QE>Q�FQ�@LRIA�P>SB�JLKBV�?V�AFP@E>ODFKD�>
MLIIRQ>KQ�FKQL�>�KB>O?V�OFSBO�>ASBOPBIV�>CCB@QFKD�CFPE�>KA
MLQBKQF>IIV�AOFKHFKD�T>QBO�PRMMIFBP�CLO�ALTKPQOB>J
JRKF@FM>IFQFBP��(K�MLIIRQFKD�>D>FKPQ�I>TP�QE>Q�>OBKdQ�BKCLO@BA
FP�FQ�PQFII�>@QFKD�aTFQEFK�QEB�ORIBP�LC�QEB�D>JBb��6E>Q�FC
>IJLPQ�>II�LQEBO�@LJM>KFBP�FK�QEB�FKARPQOV�TBOB�P>SFKD
JLKBV�?V�ALFKD�PFJFI>O�>@QP�

�� "LKPFABO�>D>FK�QEBHarris v. Forklift@>PB�>Q�QEB�BKA�LC"E>MQBO��
�(KQOLAR@QFLK�QL�+>T�>KA�+BD>I�2VPQBJP���3EB�2RMOBJB�"LROQ
ORIBA�QE>Q�,P��'>OOFP�T>P�BKQFQIBA�QL�?B�EB>OA�>D>FK�?V�QEB
CBABO>I�AFPQOF@Q�@LROQ�TEF@E�JB>KP�QE>Q�QEBOB�TLRIA�?B�>�QOF>I�LK
EBO�@I>FJ�QE>Q�,O��'>OAV�LTKBO�LC�%LOHIFCQ�2VPQBJP�E>A�@OB>QBA
>�aELPQFIB�TLOHFKD�BKSFOLKJBKQb�CLO�,P��'>OOFP�� M>OQ�COLJ�QEB
IBD>I�>PMB@QP�AFA�EB�OB>IIV�AL�>KVQEFKD�RKBQEF@>I��'LT�@>K�VLR
QBII�

>� 6EF@E�LC�EFP�>@QFLKP�FC�>KV�TBOB�@LKQO>OV�QL�RQFIFQ>OF>K
QEFKHFKD�

?� (C�*>KQ�TBOB�EFP�PB@LKA�FK�@LJJ>KA�>KA�>ASFPFKD�EFJ�LK
BQEF@>I�J>QQBOP�TLRIA�EB�E>SB�>MMOLSBA�LC�,O��'>OAVdP
?BE>SFLO��6EV�LO�TEV�KLQ�

�� "LKPFABO�QEB�?BE>SFLOP�>IIBDBA�?V�,P��'>OOFP�>KA�>PPRJB�CLO�>�JLJBKQ
QE>Q�QEBV�>OB�>II�QORB��(K�QBOJP�LC�@LOB�S>IRBP�TEF@E�LC�QEBPB�?BE>SFLOP
>OB�KLQ�@LKPFPQBKQ�TFQE�QEB�@LOB�S>IRBP�)LPBMEPLK�MLFKQP�QL��!B�PMB@FCF@�

��  PPRJB�QE>Q�%LOHIFCQ�2VPQBJP�FP�>�I>ODB�MR?IF@�@LOMLO>QFLK�>KA�QE>Q�QEB
"$.�BKD>DBP�FK�QEBPB�HFKAP�LC�?BE>SFLOP�� PPRJB�>IPL�QE>Q�QEB�?L>OA�LC
AFOB@QLOP�HKLTP�>?LRQ�FQ��6E>Q�>@QFLK�PELRIA�QEB�?L>OA�Q>HB�>KA�TEV�
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��  PPRJB�QE>Q�QEB�VB>O�FP������MOFLO�QL�QEB�M>PP>DB�LC�QEB�"FSFI
1FDEQP� @Q�LC������>KA�QEB�3FQIB�5((�MOLSFPFLKP�OBD>OAFKD�BNR>I
BJMILVJBKQ�LMMLOQRKFQV�QE>Q�MOLEF?FQ�AFP@OFJFK>QFLK�?>PBA�LK
PBU��2L�,O��'>OAVdP�>@QFLKP�>OB�KLQ�FIIBD>I�CO>RARIBKQ�LO
AB@BFQCRI�� PPRJB�>IPL�QE>Q�EB�EB>AP�>�I>ODB�MR?IF@�@LJM>KV�>KA
QE>Q�QEBOB�FP�>�I>ODB�>JLRKQ�LC�QROKLSBO�>KA�RKE>MMFKBPP�>JLKD
QEB�TLJBK�TEL�TLOH�CLO�QEB�@LJM>KV��-L�LKB�@>K�PRB�EFJ�CLO
?BFKD�PBUFPQ�LO�IB@EBOLRP�?RQ�>OB�EFP�>@QFLKP�@LKPFPQBKQ�TFQE
J>UFJFWFKD�PE>OBELIABO�OBQROKP��2ELRIA�QEB�?L>OA�?B
@LK@BOKBA�

-LQF@B�QE>Q�QEFP�NRBPQFLK�FP�OB>IIV�>�PQ>KA�FK�CLO�>KV�PFQR>QFLK
C>@BA�?V�>�@LJM>KV�QLA>V�OBD>OAFKD�FQP�"$.�TEBOB�QEB�>@QFLKP
>OB�KLQ�FIIBD>I�?RQ�>OB�BQEF@>IIV�NRBPQFLK>?IB��6E>Q�TLRIA
@LKP@FLRP�@>MFQ>IFPJ�QBII�>�"$.�LO�>�?L>OA�QL�AL�TEBOB�PLJB
DOLRM�LC�FQP�BJMILVBBP�>OB�OBDRI>OIV�E>O>PPBA�LO�AFP>AS>KQ>DBA
?V�QLM�J>K>DBJBKQ�
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SELF-TEST QUESTIONS

�� ,FIQLK�%OFBAJ>K�TLRIA�E>SB�?BBK�JLPQ�IFHBIV�QL�>DOBB�QL�TEF@E
LC�QEB�CLIILTFKD�PQ>QBJBKQP�

>� 3EB�MROMLPB�LC�QEB�@LOMLO>QFLK�FP�QL�CFKA�>�M>QE�QL
PRPQ>FK>?IB�@LOMLO>QB�MOLCFQP�?V�M>VFKD�@>OBCRI�>QQBKQFLK�QL
HBV�PQ>HBELIABOP�

?� 3EB�?RPFKBPP�LC�?RPFKBPP�FP�?RPFKBPP�
@� 3EB�"$.�>KA�QEB�?L>OA�PELRIA�E>SB�>�PFKDIB�JFKABA�CL@RP�LK

ABIFSBOFKD�J>UFJRJ�S>IRB�QL�PE>OBELIABOP�LC�QEB�?RPFKBPP�
A�  II�FP�C>FO�FK�ILSB�T>O�>KA�?RPFKBPP�

�� ,FIQLK�%OFBAJ>K�JB>KQ�	RPFKD�QEB�J>QBOF>I�NRLQBA�FK�QEFP
@E>MQBO
�QE>Q�@LJM>KFBP�PELRIA

>� %FKA�>�M>QE�QL�PRPQ>FK>?IB�MOLCFQP�?V�ILLHFKD�>Q�QEB
FKQBO@LKKB@QBA�KBBAP�>KA�ABPFOBP�LC�>II�QEB�PQ>HBELIABOP�

?�  IT>VP�OBJBJ?BO�QE>Q�QEB�?RPFKBPP�LC�?RPFKBPP�FP�?RPFKBPP�
@� 1BJFKA�QEB�"$.�QE>Q�EB�LO�PEB�E>P�LKB�ARQV��QL�J>UFJFWB

PE>OBELIABO�TB>IQE�?V�>KV�JB>KP�MLPPF?IB�
A� ,>UFJFWB�PE>OBELIABO�TB>IQE�?V�BKD>DFKD�FK�LMBK

@LJMBQFQFLK�TFQELRQ�CO>RA�LO�AB@BFQ�

�� 6E>Q�>OB�PLJB�HBV�AO>T?>@HP�QL�RQFIFQ>OF>K�QEFKHFKD�>Q�QEB
@LOMLO>QB�IBSBI�
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Chapter 3

Courts and the Legal Process
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3.1 The Relationship between State and Federal Court Systems in the
United States

LEARNING OBJECTIVES

�� 4KABOPQ>KA�QEB�AFCCBOBKQ�?RQ�@LJMIBJBKQ>OV�OLIBP�LC�PQ>QB�>KA�CBABO>I
@LROQ�PVPQBJP�

�� $UMI>FK�TEV�FQ�J>HBP�PBKPB�CLO�PLJB�@LROQP�QL�EB>O�>KA�AB@FAB�LKIV
@BOQ>FK�HFKAP�LC�@>PBP�

�� #BP@OF?B�QEB�AFCCBOBK@B�?BQTBBK�>�QOF>I�@LROQ�>KA�>K�>MMBII>QB�@LROQ�

 IQELRDE�FQ�FP�PLJBQFJBP�P>FA�QE>Q�QEBOB�>OB�QTL�PBM>O>QB�@LROQ�PVPQBJP�QEB�OB>IFQV
FP�JLOB�@LJMIBU��3EBOB�>OB�FK�C>@Q�CFCQV�QTL�@LROQ�PVPQBJP��QELPB�LC�QEB�CFCQV�PQ>QBP
QEB�IL@>I�@LROQ�PVPQBJ�FK�QEB�#FPQOF@Q�LC�"LIRJ?F>�>KA�QEB�CBABO>I�@LROQ�PVPQBJ�� Q
QEB�P>JB�QFJB�QEBPB�>OB�KLQ�BKQFOBIV�PBM>O>QB��QEBV�>II�E>SB�PBSBO>I�MLFKQP�LC
@LKQ>@Q�

2Q>QB�>KA�IL@>I�@LROQP�JRPQ�ELKLO�?LQE�CBABO>I�I>T�>KA�QEB�I>TP�LC�QEB�LQEBO�PQ>QBP�
%FOPQ�PQ>QB�@LROQP�JRPQ�ELKLO�CBABO>I�I>T�TEBOB�PQ>QB�I>TP�>OB�FK�@LKCIF@Q�TFQE
CBABO>I�I>TP�	RKABO�QEB�PRMOBJ>@V�@I>RPB�LC�QEB�"LKPQFQRQFLK��PBB"E>MQBO��
�"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B�
��2B@LKA�@I>FJP�>OFPFKD�RKABO�CBABO>I
PQ>QRQBP�@>K�LCQBK�?B�QOFBA�FK�QEB�PQ>QB�@LROQP�TEBOB�QEB�"LKPQFQRQFLK�LO�"LKDOBPP
E>P�KLQ�BUMIF@FQIV�OBNRFOBA�QE>Q�LKIV�CBABO>I�@LROQP�@>K�EB>O�QE>Q�HFKA�LC�@I>FJ�
3EFOA�RKABO�QEB�CRII�C>FQE�>KA�@OBAFQ�@I>RPB�B>@E�PQ>QB�@LROQ�FP�L?IFD>QBA�QL�OBPMB@Q
QEB�CFK>I�GRADJBKQP�LC�@LROQP�FK�LQEBO�PQ>QBP��3ERP�>�@LKQO>@Q�AFPMRQB�OBPLISBA�?V�>K
 OH>KP>P�@LROQ�@>KKLQ�?B�OBIFQFD>QBA�FK�-LOQE�#>HLQ>�TEBK�QEB�MI>FKQFCC�T>KQP�QL
@LIIB@Q�LK�QEB� OH>KP>P�GRADJBKQ�FK�-LOQE�#>HLQ>��%LROQE�PQ>QB�@LROQP�LCQBK�JRPQ
@LKPFABO�QEB�I>TP�LC�LQEBO�PQ>QBP�FK�AB@FAFKD�@>PBP�FKSLISFKD�FPPRBP�TEBOB�QTL�PQ>QBP
E>SB�>K�FKQBOBPQ�PR@E�>P�TEBK�AOFSBOP�COLJ�QTL�AFCCBOBKQ�PQ>QBP�@LIIFAB�FK�>�QEFOA
PQ>QB��4KABO�QEBPB�@FO@RJPQ>K@BP�PQ>QB�GRADBP�TFII�@LKPRIQ�QEBFO�LTK�PQ>QBdP�@>PB
AB@FPFLKP�FKSLISFKD�@LKCIF@QP�LC�I>TP�>KA�PLJBQFJBP�AB@FAB�QE>Q�QEBV�JRPQ�>MMIV
>KLQEBO�PQ>QBdP�I>TP�QL�AB@FAB�QEB�@>PB�	PBB3>?IB������2>JMIB�"LKCIF@Q�LC�+>T
/OFK@FMIBP�
�

 P�PQ>QB�@LROQP�>OB�@LK@BOKBA�TFQE�CBABO>I�I>T�PL�CBABO>I�@LROQP�>OB�LCQBK
@LK@BOKBA�TFQE�PQ>QB�I>T�>KA�TFQE�TE>Q�E>MMBKP�FK�PQ>QB�@LROQP��%BABO>I�@LROQP�TFII
@LKPFABO�PQ>QB�I>T�?>PBA�@I>FJP�TEBK�>�@>PB�FKSLISBP�@I>FJP�RPFKD�?LQE�PQ>QB�>KA
CBABO>I�I>T��"I>FJP�?>PBA�LK�CBABO>I�I>TP�TFII�MBOJFQ�QEB�CBABO>I�@LROQ�QL�Q>HB
GROFPAF@QFLK�LSBO�QEB�TELIB�@>PB�FK@IRAFKD�>KV�PQ>QB�FPPRBP�O>FPBA��(K�QELPB�@>PBP

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

��



QEB�CBABO>I�@LROQ�FP�P>FA�QL�BUBO@FPB�aMBKABKQ�GROFPAF@QFLKb�LSBO�QEB�PQ>QB�@I>FJP�
 IPL�QEB�2RMOBJB�"LROQ�TFII�L@@>PFLK>IIV�Q>HB�>MMB>IP�COLJ�>�PQ>QB�PRMOBJB�@LROQ
TEBOB�PQ>QB�I>T�O>FPBP�>K�FJMLOQ>KQ�FPPRB�LC�CBABO>I�I>T�QL�?B�AB@FABA��%LO�BU>JMIB
>�@LKSF@Q�LK�AB>QE�OLT�J>V�@I>FJ�QE>Q�QEB�PQ>QBdP�@ELPBK�JBQELA�LC�BUB@RQFLK�RPFKD
QEB�FKGB@QFLK�LC�AORDP�FP�RKRPR>IIV�M>FKCRI�>KA�FKSLISBP�a@ORBI�>KA�RKRPR>I
MRKFPEJBKQb�O>FPFKD�>K�$FDEQE� JBKAJBKQ�FPPRB�

3EBOB�FP�>IPL�>�?OL>A�@>QBDLOV�LC�@>PBP�EB>OA�FK�CBABO>I�@LROQP�QE>Q�@LK@BOK�LKIV
PQ>QB�IBD>I�FPPRBP`K>JBIV�@>PBP�QE>Q�>OFPB�?BQTBBK�@FQFWBKP�LC�AFCCBOBKQ�PQ>QBP��3EB
CBABO>I�@LROQP�>OB�MBOJFQQBA�QL�EB>O�QEBPB�@>PBP�RKABO�QEBFO�PL�@>IIBAdiversity of
citizenship jurisdiction � 	LO�AFSBOPFQV�GROFPAF@QFLK
�� �@FQFWBK�LC�-BT�)BOPBV�J>V�PRB
>�@FQFWBK�LC�-BT�8LOH�LSBO�>�@LKQO>@Q�AFPMRQB�FK�CBABO>I�@LROQ�?RQ�FC�?LQE�TBOB
@FQFWBKP�LC�-BT�)BOPBV�QEB�MI>FKQFCC�TLRIA�?B�IFJFQBA�QL�QEB�PQ>QB�@LROQP��3EB
"LKPQFQRQFLK�BPQ>?IFPEBA�AFSBOPFQV�GROFPAF@QFLK�?B@>RPB�FQ�T>P�CB>OBA�QE>Q�IL@>I
@LROQP�TLRIA�?B�ELPQFIB�QLT>OA�MBLMIB�COLJ�LQEBO�PQ>QBP�>KA�QE>Q�QEBV�TLRIA�KBBA
PBM>O>QB�@LROQP��(K������KB>OIV�>�QEFOA�LC�>II�I>TPRFQP�CFIBA�FK�CBABO>I�@LROQ�TBOB
?>PBA�LK�AFSBOPFQV�LC�@FQFWBKPEFM��(K�QEBPB�@>PBP�QEB�CBABO>I�@LROQP�TBOB�>MMIVFKD
PQ>QB�I>T�O>QEBO�QE>K�Q>HFKDfederal question jurisdiction � �TEBOB�CBABO>I�I>T
MOLSFABA�QEB�?>PFP�CLO�QEB�I>TPRFQ�LO�TEBOB�QEB�4KFQBA�2Q>QBP�T>P�>�M>OQV�	>P
MI>FKQFCC�LO�ABCBKA>KQ
�

6EV�>OB�QEBOB�PL�J>KV�AFSBOPFQV�@>PBP�FK�CBABO>I�@LROQP��#BCBKPB�I>TVBOP�?BIFBSB
QE>Q�QEBOB�FP�PLJBQFJBP�>�aELJB�@LROQ�>AS>KQ>DBb�CLO�>K�FK�PQ>QB�MI>FKQFCC�TEL
?OFKDP�>�I>TPRFQ�>D>FKPQ�>�KLKOBPFABKQ�FK�EFP�IL@>I�PQ>QB�@LROQ��3EB�ABCBKPB�>QQLOKBV
FP�BKQFQIBA�QL�>PH�CLOremoval � QL�>�CBABO>I�@LROQ�TEBOB�QEBOB�FP�AFSBOPFQV��3EFP�CFQP
TFQE�QEB�LOFDFK>I�OB>PLK�CLO�AFSBOPFQV�GROFPAF@QFLK�FK�QEB�"LKPQFQRQFLK`QEB�@LK@BOK
QE>Q�GRADBP�FK�LKB�PQ>QB�@LROQ�TLRIA�C>SLO�QEB�FK�PQ>QB�MI>FKQFCC�O>QEBO�QE>K�>
KLKOBPFABKQ�ABCBKA>KQ�� KLQEBO�OB>PLK�QEBOB�>OB�PL�J>KV�AFSBOPFQV�@>PBP�FP�QE>Q
MI>FKQFCCPd�>QQLOKBVP�HKLT�QE>Q�OBJLS>I�FP�@LJJLK�>KA�QE>Q�FQ�TFII�JLSB�QEB�@>PB
>ILKD�C>PQBO�?V�CFIFKD�FK�CBABO>I�@LROQ�QL�?BDFK�TFQE��2LJB�MI>FKQFCCPd�>QQLOKBVP�>IPL
CFKA�>AS>KQ>DBP�FK�MROPRFKD�>�I>TPRFQ�FK�CBABO>I�@LROQ��%BABO>I�@LROQ�MOL@BAROBP�>OB
LCQBK�JLOB�BCCF@FBKQ�QE>K�PQ>QB�@LROQ�MOL@BAROBP�PL�QE>Q�CBABO>I�AL@HBQP�>OB�LCQBK
IBPP�@OLTABA��3EFP�JB>KP�>�@>PB�TFII�DBQ�QL�QOF>I�C>PQBO�>KA�J>KV�I>TVBOP�BKGLV�QEB
EFDEBO�PQ>QRP�QE>Q�@LJBP�FK�MO>@QF@FKD�?BCLOB�QEB�CBABO>I�?BK@E��(K�PLJB�CBABO>I
AFPQOF@QP�GRADJBKQP�CLO�MI>FKQFCCP�J>V�?B�EFDEBO�LK�>SBO>DB�QE>K�FK�QEB�IL@>I�PQ>QB
@LROQ��(K�PELOQ�KLQ�LKIV�I>T�?RQ�>IPL�IBD>I�PQO>QBDV�C>@QLO�FKQL�QEB�MLMRI>OFQV�LC
AFSBOPFQV�@>PBP�FK�CBABO>I�@LROQP�

State Court Systems

3EB�S>PQ�J>GLOFQV�LC�@FSFI�I>TPRFQP�FK�QEB�4KFQBA�2Q>QBP�>OB�CFIBA�FK�PQ>QB�@LROQP��3TL
>PMB@QP�LC�@FSFI�I>TPRFQP�>OB�@LJJLK�QL�>II�PQ>QB�@LROQP��QOF>IP�>KA�>MMB>IP�� �@LROQ
BUBO@FPFKD�>�QOF>I�CRK@QFLK�E>Poriginal jurisdiction � `QE>Q�FP�GROFPAF@QFLK�QL

�� 2R?GB@Q�J>QQBO�GROFPAF@QFLK�FK
CBABO>I�@LROQ�TEBOB�QEB
MI>FKQFCC�FP�>�@FQFWBK�LC�LKB
PQ>QB�KL�ABCBKA>KQ�FP�>IPL�>
@FQFWBK�LC�QE>Q�PQ>QB�>KA�QEB
>JLRKQ�FK�@LKQOLSBOPV�BU@BBAP
�������

�� %BABO>I�@LROQ�PR?GB@Q�J>QQBO
GROFPAF@QFLK�?>PBA�LK�>
@LJMI>FKQ�QE>Q�RPBP�>�CBABO>I
PQ>QRQLOV�OBDRI>QLOV�LO
@LKPQFQRQFLK>I�I>T�>P�>�@>RPB�LC
>@QFLK�

�� 3EB�OFDEQ�LC�>�ABCBKA>KQ�QL
OBJLSB�>�@>PB�COLJ�PQ>QB�QL
CBABO>I�@LROQ�

�� 3EB�GROFPAF@QFLK�QE>Q�>�GRADB
E>P�QL�EB>O�TFQKBPPBP�>KA
OB@BFSB�BSFABK@B�FK�>�QOF>I
MOL@BBAFKD�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����3EB�1BI>QFLKPEFM�?BQTBBK�2Q>QB�>KA�%BABO>I�"LROQ�2VPQBJP�FK�QEB�4KFQBA�2Q>QBP ��



ABQBOJFKB�QEB�C>@QP�LC�QEB�@>PB�>KA�>MMIV�QEB�I>T�QL�QEBJ�� �@LROQ�QE>Q�EB>OP
>MMB>IP�COLJ�QEB�QOF>I�@LROQ�FP�P>FA�QL�E>SBappellate jurisdiction � `FQ�JRPQ�>@@BMQ
QEB�C>@QP�>P�ABQBOJFKBA�?V�QEB�QOF>I�@LROQ�>KA�IFJFQ�FQP�OBSFBT�QL�QEB�ILTBO�@LROQdP
QEBLOV�LC�QEB�>MMIF@>?IB�I>T�

Limited Jurisdiction Courts

(K�JLPQ�I>ODB�RO?>K�PQ>QBP�>KA�J>KV�PJ>IIBO�PQ>QBP�QEBOB�>OB�CLRO�>KA�PLJBQFJBP
CFSB�IBSBIP�LC�@LROQP��3EB�ILTBPQ�IBSBI�FP�QE>Q�LC�QEB�IFJFQBA�GROFPAF@QFLK�@LROQP��3EBPB
>OB�RPR>IIV�@LRKQV�LO�JRKF@FM>I�@LROQP�TFQE�LOFDFK>I�GROFPAF@QFLK�QL�EB>O�JFKLO
@OFJFK>I�@>PBP�	MBQQV�>PP>RIQP�QO>CCF@�LCCBKPBP�>KA�?OB>@E�LC�MB>@B�>JLKD�LQEBOP

>KA�@FSFI�@>PBP�FKSLISFKD�JLKBQ>OV�>JLRKQP�RM�QL�>�CFUBA�@BFIFKD�	KL�JLOB�QE>K
�������FK�JLPQ�PQ>QBP�>KA�C>O�IBPP�FK�J>KV�PQ>QBP
��,LPQ�AFPMRQBP�QE>Q�TFKA�RM�FK
@LROQ�>OB�E>KAIBA�FK�QEB�������MIRP�IFJFQBA�GROFPAF@QFLK�@LROQP�TEF@E�>OB
BPQFJ>QBA�QL�EB>O�JLOB�QE>K����MBO@BKQ�LC�>II�@>PBP�

.KB�C>JFIF>O�IFJFQBA�GROFPAF@QFLK�@LROQ�FP�QEB�PJ>II�@I>FJP�@LROQ�TFQE�GROFPAF@QFLK�QL
EB>O�@FSFI�@>PBP�FKSLISFKD�@I>FJP�CLO�>JLRKQP�O>KDFKD�?BQTBBK�������>KA�������FK
>?LRQ�E>IC�QEB�PQ>QBP�>KA�CLO�@LKPFABO>?IV�IBPP�FK�QEB�LQEBO�PQ>QBP�	�����QL������
�
3EB�>AS>KQ>DB�LC�QEB�PJ>II�@I>FJP�@LROQ�FP�QE>Q�FQP�MOL@BAROBP�>OB�FKCLOJ>I�FQ�FP
LCQBK�IL@>QBA�FK�>�KBFDE?LOELLA�LRQPFAB�QEB�?RPFKBPP�AFPQOF@Q�FQ�FP�RPR>IIV�LMBK�>CQBO
?RPFKBPP�ELROP�>KA�FQ�FP�PMBBAV��+>TVBOP�>OB�KLQ�KB@BPP>OV�QL�MOBPBKQ�QEB�@>PB�>KA
FK�PLJB�PQ>QBP�>OB�KLQ�>IILTBA�QL�>MMB>O�FK�@LROQ�

General Jurisdiction Courts

 II�LQEBO�@FSFI�>KA�@OFJFK>I�@>PBP�>OB�EB>OA�FK�QEB�DBKBO>I�QOF>I�@LROQP�LO�@LROQP�LC
DBKBO>I�GROFPAF@QFLK��3EBPB�DL�?V�>�S>OFBQV�LC�K>JBP��PRMBOFLO�@FO@RFQ�AFPQOF@Q�LO
@LJJLK�MIB>P�@LROQ�	-BT�8LOH�@>IIP�FQP�DBKBO>I�QOF>I�@LROQ�QEB�PRMOBJB�@LROQ
�
3EBPB�>OB�QEB�@LROQP�FK�TEF@E�MBLMIB�PBBH�OBAOBPP�CLO�FK@FABKQP�PR@E�>P�>RQLJL?FIB
>@@FABKQP�>KA�FKGROFBP�LO�?OB>@EBP�LC�@LKQO>@Q��3EBPB�PQ>QB�@LROQP�>IPL�MOLPB@RQB
QELPB�>@@RPBA�LC�JROABO�O>MB�OL??BOV�>KA�LQEBO�PBOFLRP�@OFJBP��3EB�C>@Q�CFKABO�FK
QEBPB�DBKBO>I�GROFPAF@QFLK�@LROQP�FP�KLQ�>�GRADB�>P�FK�QEB�ILTBO�@LROQP�?RQ�>�GROV�LC
@FQFWBKP�

 IQELRDE�@LROQP�LC�DBKBO>I�GROFPAF@QFLK�@>K�EB>O�>II�QVMBP�LC�@>PBP�FK�JLPQ�PQ>QBP
JLOB�QE>K�E>IC�FKSLISB�C>JFIV�J>QQBOP�	AFSLO@B�@EFIA�@RPQLAV�AFPMRQBP�>KA�QEB
IFHB
�� �QEFOA�TBOB�@LJJBO@F>I�@>PBP�>KA�PIFDEQIV�LSBO����MBO@BKQ�TBOB�ABSLQBA�QL
@>O�>@@FABKQ�@>PBP�>KA�LQEBO�QLOQP�	>P�AFP@RPPBA�FK"E>MQBO����(KQOLAR@QFLK�QL�3LOQ
+>T�
�

�� QEB�GROFPAF@QFLK�LC�>K�>MMBII>QB
@LROQ�QL�OBSFBT�TEBQEBO�QEB
M>OQFBP�OB@BFSBA�>�C>FO�QOF>I�FK
>@@LOA>K@B�TFQE�>MMIF@>?IB
I>T�� MMBII>QB�GROFPAF@QFLK�ALBP
KLQ�FK@IRAB�EB>OFKD�TFQKBPPBP
LO�OB@BFSFKD�KBT�BSFABK@B�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����3EB�1BI>QFLKPEFM�?BQTBBK�2Q>QB�>KA�%BABO>I�"LROQ�2VPQBJP�FK�QEB�4KFQBA�2Q>QBP ��



,LPQ�PQ>QBP�E>SB�PMB@F>IFWBA�@LROQP�QE>Q�EB>O�LKIV�>�@BOQ>FK�QVMB�LC�@>PB�PR@E�>P
I>KAILOA�QBK>KQ�AFPMRQBP�LO�MOL?>QB�LC�TFIIP��#B@FPFLKP�?V�GRADBP�FK�PMB@F>IFWBA
@LROQP�>OB�RPR>IIV�CFK>I�>IQELRDE�>KV�M>OQV�AFPP>QFPCFBA�TFQE�QEB�LRQ@LJB�J>V�?B
>?IB�QL�DBQ�>�KBT�QOF>I�FK�>�@LROQ�LC�DBKBO>I�GROFPAF@QFLK��!B@>RPB�QEBOB�E>P�?BBK�LKB
QOF>I�>IOB>AV�QEFP�FP�HKLTK�>P�>�QOF>I�AB�KLSL��(Q�FP�KLQ�>K�>MMB>I�PFK@B�QEB�@>PB
BPPBKQF>IIV�PQ>OQP�LSBO�

Appellate Courts

3EB�ILPFKD�M>OQV�FK�>�DBKBO>I�GROFPAF@QFLK�@LROQ�@>K�>IJLPQ�>IT>VP�>MMB>I�QL�BFQEBO
LKB�LO�QTL�EFDEBO�@LROQP��3EBPB�FKQBOJBAF>QB�>MMBII>QB�@LROQP`RPR>IIV�@>IIBA
@LROQP�LC�>MMB>I`E>SB�?BBK�BPQ>?IFPEBA�FK�CLOQV�PQ>QBP��3EBV�AL�KLQ�OBQOV�QEB
BSFABK@B�?RQ�O>QEBO�ABQBOJFKB�TEBQEBO�QEB�QOF>I�T>P�@LKAR@QBA�FK�>�MOL@BARO>IIV
@LOOB@Q�J>KKBO�>KA�TEBQEBO�QEB�>MMOLMOF>QB�I>T�T>P�>MMIFBA��%LO�BU>JMIB�QEB
>MMBII>KQ�	QEB�ILPFKD�M>OQV�TEL�>MMB>IP
�JFDEQ�@LJMI>FK�QE>Q�QEB�GRADB�TOLKDIV
FKPQOR@QBA�QEB�GROV�LK�QEB�JB>KFKD�LC�QEB�I>T�LO�FJMOLMBOIV�>IILTBA�QBPQFJLKV�LC�>
M>OQF@RI>O�TFQKBPP�LO�JFP@LKPQORBA�QEB�I>T�FK�NRBPQFLK��3EB�>MMBIIBB�	TEL�TLK�FK
QEB�ILTBO�@LROQ
�TFII�>PH�QE>Q�QEB�>MMBII>KQ�?B�ABKFBA`RPR>IIV�QEFP�JB>KP�QE>Q�QEB
>MMBIIBB�T>KQP�QEB�ILTBO�@LROQ�GRADJBKQ�>CCFOJBA��3EB�>MMBII>QB�@LROQ�E>P�NRFQB�>
CBT�@ELF@BP��FQ�@>K�>CCFOJ�JLAFCV�OBSBOPB�LO�OBSBOPB�>KA�OBJ>KA�QEB�ILTBO�@LROQ
	OBQROK�QEB�@>PB�QL�QEB�ILTBO�@LROQ�CLO�OBQOF>I
�

3EB�I>PQ�QVMB�LC�>MMB>I�TFQEFK�QEB�PQ>QB�@LROQP�PVPQBJ�FP�QL�QEB�EFDEBPQ�@LROQ�QEB
PQ>QB�PRMOBJB�@LROQ�TEF@E�FP�@LJMLPBA�LC�>�PFKDIB�M>KBI�LC�?BQTBBK�CFSB�>KA�KFKB
GRADBP�>KA�FP�RPR>IIV�IL@>QBA�FK�QEB�PQ>QB�@>MFQ>I��	3EB�FKQBOJBAF>QB�>MMBII>QB�@LROQP
>OB�RPR>IIV�@LJMLPBA�LC�M>KBIP�LC�QEOBB�GRADBP�>KA�>OB�PFQR>QBA�FK�S>OFLRP�IL@>QFLKP
>OLRKA�QEB�PQ>QB�
�(K�>�CBT�PQ>QBP�QEB�EFDEBPQ�@LROQ�DLBP�?V�>�AFCCBOBKQ�K>JB��FK�-BT
8LOH�FQ�FP�HKLTK�>P�QEB�@LROQ�LC�>MMB>IP��(K�@BOQ>FK�@>PBP�>MMBII>KQP�QL�QEB�EFDEBPQ
@LROQ�FK�>�PQ>QB�E>SB�QEB�OFDEQ�QL�E>SB�QEBFO�>MMB>IP�EB>OA�?RQ�JLOB�LCQBK�QEB
PRMOBJB�@LROQ�PBIB@QP�QEB�@>PBP�FQ�TFPEBP�QL�EB>O��%LO�JLPQ�IFQFD>KQP�QEB�ORIFKD�LC
QEB�PQ>QB�PRMOBJB�@LROQ�FP�CFK>I��(K�>�OBI>QFSBIV�PJ>II�@I>PP�LC�@>PBP`QELPB�FK�TEF@E
CBABO>I�@LKPQFQRQFLK>I�@I>FJP�>OB�J>AB`>MMB>I�QL�QEB�42�2RMOBJB�"LROQ�QL�FPPRB�>
writ of certiorari � OBJ>FKP�>�MLPPF?FIFQV�

The Federal Court System
District Courts

3EB�CBABO>I�GRAF@F>I�PVPQBJ�FP�RKFCLOJ�QEOLRDELRQ�QEB�4KFQBA�2Q>QBP�>KA�@LKPFPQP�LC
QEOBB�IBSBIP�� Q�QEB�CFOPQ�IBSBI�>OB�QEB�CBABO>I�AFPQOF@Q�@LROQP�TEF@E�>OB�QEB�QOF>I
@LROQP�FK�QEB�CBABO>I�PVPQBJ��$SBOV�PQ>QB�E>P�LKB�LO�JLOB�CBABO>I�AFPQOF@QP��QEB�IBPP
MLMRILRP�PQ>QBP�E>SB�LKB�>KA�QEB�JLOB�MLMRILRP�PQ>QBP�	">IFCLOKF>�3BU>P�>KA�-BT
8LOH
�E>SB�CLRO��3EB�CBABO>I�@LROQ�TFQE�QEB�EB>SFBPQ�@LJJBO@F>I�AL@HBQ�FP�QEB�42
#FPQOF@Q�"LROQ�CLO�QEB�2LRQEBOK�#FPQOF@Q�LC�-BT�8LOH�	,>KE>QQ>K
��3EBOB�>OB�CLOQV�

�� 3EB�TOFQ�FPPRBA�?V�>�EFDEBO
@LROQ�QE>Q�DO>KQP�OBSFBT�LC�QEB
AB@FPFLK�LC�>�ILTBO�@LROQ��(K
QEB�4KFQBA�2Q>QBP�QEB�2RMOBJB
"LROQdPwrit of certiorariFP
EFDEIV�PLRDEQ�?V�QELPB�TEL
TLRIA�E>SB�QEB�@LROQ�OBSFBT�>
PQ>QB�PRMOBJB�@LROQ�GRADJBKQ
LO�QE>Q�LC�>�CBABO>I�@FO@RFQ
@LROQ�LC�>MMB>IP��,LPQ�LC�QEB
@>PBP�EB>OA�?V�QEB�2RMOBJB
"LROQ�>OB�QEOLRDE�QEB�DO>KQFKD
LC�>�MBQFQFLKBOdP�>MMB>I�QL�E>SB
QEB�TOFQ�FPPRBA�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����3EB�1BI>QFLKPEFM�?BQTBBK�2Q>QB�>KA�%BABO>I�"LROQ�2VPQBJP�FK�QEB�4KFQBA�2Q>QBP ��



CLRO�AFPQOF@Q�GRADBP�>KA�CFCQBBK�J>DFPQO>QBP�FK�QEFP�AFPQOF@Q��3EB�AFPQOF@Q�GRADBP
QEOLRDELRQ�QEB�4KFQBA�2Q>QBP�@LJJLKIV�MOBPFAB�LSBO�>II�CBABO>I�QOF>IP�?LQE
@OFJFK>I�>KA�@FSFI�

Courts of Appeal

">PBP�COLJ�QEB�AFPQOF@Q�@LROQP�@>K�QEBK�?B�>MMB>IBA�QL�QEB�@FO@RFQ�@LROQP�LC�>MMB>I
LC�TEF@E�QEBOB�>OB�QEFOQBBK�	%FDROB������3EB�%BABO>I�)RAF@F>I�"FO@RFQP�
��$>@E�@FO@RFQ
LSBOPBBP�QEB�TLOH�LC�QEB�AFPQOF@Q�@LROQP�FK�PBSBO>I�PQ>QBP��%LO�BU>JMIB�QEB�42�"LROQ
LC� MMB>IP�CLO�QEB�2B@LKA�"FO@RFQ�EB>OP�>MMB>IP�COLJ�AFPQOF@Q�@LROQP�FK�-BT�8LOH
"LKKB@QF@RQ�>KA�5BOJLKQ��3EB�42�"LROQ�LC� MMB>IP�CLO�QEB�-FKQE�"FO@RFQ�EB>OP
>MMB>IP�COLJ�AFPQOF@Q�@LROQP�FK�">IFCLOKF>�.OBDLK�-BS>A>�,LKQ>K>�6>PEFKDQLK
(A>EL� OFWLK>� I>PH>�'>T>FF�>KA�&R>J��3EB�42�"LROQ�LC� MMB>IP�CLO�QEB�#FPQOF@Q
LC�"LIRJ?F>�"FO@RFQ�EB>OP�>MMB>IP�COLJ�QEB�AFPQOF@Q�@LROQ�FK�6>PEFKDQLK�#"�>P�TBII
>P�COLJ�KRJBOLRP�CBABO>I�>AJFKFPQO>QFSB�>DBK@FBP�	PBB"E>MQBO���� AJFKFPQO>QFSB
+>T�
��3EB�42�"LROQ�LC� MMB>IP�CLO�QEB�%BABO>I�"FO@RFQ�>IPL�IL@>QBA�FK�6>PEFKDQLK
EB>OP�>MMB>IP�FK�M>QBKQ�>KA�@RPQLJP�@>PBP�� MMB>IP�>OB�RPR>IIV�EB>OA�?V�QEOBB�GRADB
M>KBIP�?RQ�PLJBQFJBP�QEBOB�TFII�?B�>�OBEB>OFKD�>Q�QEB�@LROQ�LC�>MMB>IP�IBSBI�FK
TEF@E�@>PB�>II�GRADBP�PFQ�QL�EB>O�QEB�@>PB�aBK�?>K@�b

3EBOB�>OB�>IPL�PBSBO>I�PMB@F>IFWBA�@LROQP�FK�QEB�CBABO>I�GRAF@F>I�PVPQBJ��3EBPB
FK@IRAB�QEB�42�3>U�"LROQ�QEB�"LROQ�LC�"RPQLJP�>KA�/>QBKQ� MMB>IP�>KA�QEB�"LROQ
LC�"I>FJP�

United States Supreme Court

.SBOPBBFKD�>II�CBABO>I�@LROQP�FP�QEB�42�2RMOBJB�"LROQ�FK�6>PEFKDQLK�#"��(Q
@LKPFPQP�LC�KFKB�GRPQF@BP`QEB�@EFBC�GRPQF@B�>KA�BFDEQ�>PPL@F>QB�GRPQF@BP��	3EFP�KRJ?BO
FP�KLQ�@LKPQFQRQFLK>IIV�OBNRFOBA��"LKDOBPP�@>K�BPQ>?IFPE�>KV�KRJ?BO��(Q�E>P�?BBK�PBQ
>Q�KFKB�PFK@B�>CQBO�QEB�"FSFI�6>O�
�3EB�2RMOBJB�"LROQ�E>P�PBIB@QFSB�@LKQOLI�LSBO
JLPQ�LC�FQP�AL@HBQ��!V�I>T�QEB�@>PBP�FQ�EB>OP�OBMOBPBKQ�LKIV�>�QFKV�CO>@QFLK�LC�QEB
@>PBP�QE>Q�>OB�PR?JFQQBA��(K������QEB�2RMOBJB�"LROQ�E>A�KRJBOLRP�MBQFQFLKP�	LSBO
�����KLQ�FK@IRAFKD�QELRP>KAP�LC�MBQFQFLKP�COLJ�MOFPLKBOP
�?RQ�EB>OA�>ODRJBKQP�FK
LKIV����@>PBP��3EB�2RMOBJB�"LROQ�ALBP�KLQ�PFQ�FK�M>KBIP�� II�QEB�GRPQF@BP�EB>O�>KA
@LKPFABO�B>@E�@>PB�QLDBQEBO�RKIBPP�>�GRPQF@B�E>P�>�@LKCIF@Q�LC�FKQBOBPQ�>KA�JRPQ
TFQEAO>T�COLJ�EB>OFKD�QEB�@>PB�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����3EB�1BI>QFLKPEFM�?BQTBBK�2Q>QB�>KA�%BABO>I�"LROQ�2VPQBJP�FK�QEB�4KFQBA�2Q>QBP ��
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3.2 The Problem of Jurisdiction
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Summary of Rules on Subject Matter Jurisdiction

��  �@LROQ�JRPQ�>IT>VP�E>SB�PR?GB@Q�J>QQBO�GROFPAF@QFLK�>KA�MBOPLK>I
GROFPAF@QFLK�LSBO�>Q�IB>PQ�LKB�ABCBKA>KQ�QL�EB>O�>KA�AB@FAB�>�@>PB�

��  �PQ>QB�@LROQ�TFII�E>SB�PR?GB@Q�J>QQBO�GROFPAF@QFLK�LSBO�>KV�@>PB
QE>Q�FP�KLQ�OBNRFOBA�QL�?B�?OLRDEQ�FK�>�CBABO>I�@LROQ�

2LJB�@>PBP�@>Konly?B�?OLRDEQ�FK�CBABO>I�@LROQ�PR@E�>P
?>KHORMQ@V�@>PBP�@>PBP�FKSLISFKD�CBABO>I�@OFJBP�M>QBKQ�@>PBP�>KA
(KQBOK>I�1BSBKRB�2BOSF@B�Q>U�@LROQ�@I>FJP��3EB�IFPQ�LC�@>PBP�CLO
BU@IRPFSB�CBABO>I�GROFPAF@QFLK�FP�C>FOIV�PELOQ��3E>Q�JB>KP�QE>Q
>IJLPQ�>KV�PQ>QB�@LROQ�TFII�E>SB�PR?GB@Q�J>QQBO�GROFPAF@QFLK�LSBO
>IJLPQ�>KV�HFKA�LC�@>PB��(C�FQdP�>�@>PB�?>PBA�LK�PQ>QB�I>T�>�PQ>QB
@LROQ�TFII�>IT>VP�E>SB�PR?GB@Q�J>QQBO�GROFPAF@QFLK�

��  �CBABO>I�@LROQ�TFII�E>SB�PR?GB@Q�J>QQBO�GROFPAF@QFLK�LSBO�>KV�@>PB
QE>Q�FP�BFQEBO�?>PBA�LK�>�CBABO>I�I>T�	PQ>QRQB�@>PB�LO�42
"LKPQFQRQFLK


.1

 �CBABO>I�@LROQ�TFII�E>SB�PR?GB@Q�J>QQBO�GROFPAF@QFLK�LSBO�>KV�@>PB
?>PBA�LK�PQ>QB�I>T�TEBOB�QEB�M>OQFBP�>OB�	�
�COLJ�AFCCBOBKQ�PQ>QBP
>KA�	�
�QEB�>JLRKQ�FK�@LKQOLSBOPV�FP�>Q�IB>PQ��������

	�
�3EB�AFCCBOBKQ�PQ>QBP�OBNRFOBJBKQ�JB>KP�QE>Q�KL�MI>FKQFCC�@>K
E>SB�MBOJ>KBKQ�OBPFABK@B�FK�>�PQ>QB�TEBOB�>KV�ABCBKA>KQ�E>P
MBOJ>KBKQ�OBPFABK@B`QEBOB�JRPQ�?B�@LJMIBQB�AFSBOPFQV�LC
@FQFWBKPEFM�>P�?BQTBBK�>II�MI>FKQFCCP�>KA�ABCBKA>KQP�

	�
�3EB�>JLRKQ�FK�@LKQOLSBOPV�OBNRFOBJBKQ�JB>KP�QE>Q�>�DLLA�
C>FQE�BPQFJ>QB�LC�QEB�>JLRKQ�QEB�MI>FKQFCC�J>V�OB@LSBO�FP�>Q�IB>PQ
�������

-.3$��%LO�MROMLPBP�LC�MBOJ>KBKQ�OBPFABK@B�>�@LOMLO>QFLK�FP
@LKPFABOBA�>�OBPFABKQ�TEBOB�FQ�FP�FK@LOMLO>QBA� -#�TEBOB�FQ�E>P�>
MOFK@FM>I�MI>@B�LC�?RPFKBPP�

�� (K�AFSBOPFQV�@>PBP�QEB�CLIILTFKD�ORIBP�>MMIV�

	�
�%BABO>I�@FSFI�MOL@BAROB�ORIBP�>MMIV�QL�ELT�QEB�@>PB�FP�@LKAR@QBA
?BCLOB�>KA�AROFKD�QOF>I�>KA�>KV�>MMB>IP�?RQ
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	�
�2Q>QB�I>T�TFII�?B�RPBA�>P�QEB�?>PFP�CLO�>�ABQBOJFK>QFLK�LC�IBD>I
OFDEQP�>KA�OBPMLKPF?FIFQFBP�

	>
�3EFP�a@ELF@B�LC�I>Tb�MOL@BPP�FP�FKQBOBPQFKD�?RQ�@LJMIF@>QBA�
!>PF@>IIV�B>@E�PQ>QB�E>P�FQP�LTK�PBQ�LC�GRAF@F>I�AB@FPFLKP�QE>Q
OBPLISB�@LKCIF@Q�LC�I>TP��%LO�BU>JMIB�GRPQ�?B@>RPB� �PRBP�!�FK�>
3BU>P�@LROQ�QEB�3BU>P�@LROQ�TFII�KLQ�KB@BPP>OFIV�>MMIV�3BU>P�I>T�
 KK>�>KA�!L??V�@LIIFAB�>KA�PRCCBO�PBOFLRP�MEVPF@>I�FKGROFBP�TEFIB
AOFSFKD�QEBFO�@>OP�FK�1LPTBII�-BT�,BUF@L��!LQE�IFSB�FK� RPQFK�>KA
!L??V�CFIBP�>�I>TPRFQ�FK� RPQFK��3EB�@LROQ�QEBOB�@LRIA�EB>O�FQ
	E>SFKD�PR?GB@Q�J>QQBO�GROFPAF@QFLK�>KA�MBOPLK>I�GROFPAF@QFLK�LSBO
!L??V
�?RQ�TLRIA�>MMIV�-BT�,BUF@L�I>T�TEF@E�DLSBOKP�JLQLO
SBEF@IB�I>TP�>KA�>@@FABKQP�FK�-BT�,BUF@L��6EV�TLRIA�QEB�3BU>P
GRADB�AL�QE>Q�

	?
�3EB�3BU>P�GRADB�HKLTP�QE>Q�TEF@E�PQ>QBdP�I>T�FP�@ELPBK�QL�>MMIV
QL�QEB�@>PB�@>K�J>HB�>�AB@FPFSB�AFCCBOBK@B�FK�QEB�@>PB�>P�AFCCBOBKQ
PQ>QBP�E>SB�AFCCBOBKQ�PR?PQ>KQFSB�I>T�PQ>KA>OAP��%LO�BU>JMIB�FK�>
?OB>@E�LC�@LKQO>@Q�@>PB�LKB�PQ>QBdP�SBOPFLK�LC�QEB�4KFCLOJ
"LJJBO@F>I�"LAB�J>V�?B�AFCCBOBKQ�COLJ�>KLQEBOdP�>KA�TEF@E�LKB
QEB�@LROQ�AB@FABP�QL�>MMIV�FP�LCQBK�BU@BBAFKDIV�DLLA�CLO�LKB�PFAB
>KA�AFPJ>I�CLO�QEB�LQEBO��(KAnna v. Bobby�FC�3BU>P�E>P�LKB�HFKA�LC
@LJM>O>QFSB�KBDIFDBK@B�PQ>QRQB�>KA�-BT�,BUF@L�E>P�>�AFCCBOBKQ
HFKA�LC�@LJM>O>QFSB�KBDIFDBK@B�PQ>QRQB�TEL�TFKP�LO�ILPBP�LO�ELT
JR@E�FP�>T>OABA�@LRIA�TBII�ABMBKA�LK�TEF@E�I>T�>MMIFBP��!B@>RPB
?LQE�TBOB�RKABO�QEB�GROFPAF@QFLK�LC�-BT�,BUF@LdP�I>TP�>Q�QEB�QFJB
FQ�J>HBP�PBKPB�QL�>MMIV�-BT�,BUF@L�I>T�

	�
�6EV�AL�PLJB�KLKOBPFABKQ�ABCBKA>KQP�MOBCBO�QL�?B�FK�CBABO>I
@LROQ�

	>
�(K�QEB�PQ>QB�@LROQ�QEB�GRADB�FP�BIB@QBA�>KA�QEB�GROV�J>V�?B
C>JFIF>O�TFQE�LO�PVJM>QEBQF@�QL�QEB�aIL@>Ib�MI>FKQFCC�

	?
�3EB�CBABO>I�@LROQ�MOLSFABP�>�JLOB�KBRQO>I�CLORJ�TFQE�>K
>MMLFKQBA�IFCB�QBKROBA�GRADB�>KA�>�TFABO�MLLI�LC�MLQBKQF>I�GROLOP
	AO>TK�COLJ�>�TFABO�DBLDO>MEF@>I�>OB>
�

	�
�(C�>�ABCBKA>KQ�ALBP�KLQ�T>KQ�QL�?B�FK�PQ>QB�@LROQ�>KA�QEBOB�FP
AFSBOPFQV�TE>Q�FP�QL�?B�ALKB�

	>
�,>HB�>�JLQFLK�CLO�OBJLS>I�QL�QEB�CBABO>I�@LROQ�
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	?
�3EB�CBABO>I�@LROQ�TFII�KLQ�T>KQ�QL�>AA�QL�FQP�@>PBIL>A�LO�AL@HBQ
?RQ�JRPQ�Q>HB�QEB�@>PB�RKIBPP�QEBOB�FPnot@LJMIBQB�AFSBOPFQV�LC
@FQFWBKPEFM�LO�QEB�>JLRKQ�FK�@LKQOLSBOPV�FPless than�������

3L�?BQQBO�RKABOPQ>KA�PR?GB@Q�J>QQBO�GROFPAF@QFLK�FK�>@QFLK�IBQdP�Q>HB�>K�BU>JMIB�
6FIB�$��"LVLQB�T>KQP�>�CBABO>I�GRADB�QL�EB>O�EFP�MOLAR@QP�IF>?FIFQV�>@QFLK�>D>FKPQ
 @JB�(K@��BSBK�QELRDE�QEB�>@QFLK�FP�?>PBA�LK�PQ>QB�I>T��,O��"LVLQBdP�>QQLOKBV
T>KQP�QL�aJ>HB�>�CBABO>I�@>PBb�LRQ�LC�FQ�QEFKHFKD�QE>Q�QEB�GROLOP�FK�QEB�CBABO>I
AFPQOF@Q�@LROQdP�GROV�MLLI�TFII�RKABOPQ>KA�QEB�@>PB�?BQQBO�>KA�?B�JLOB�IFHBIV�QL
ABIFSBO�>�aEFDE�S>IRBb�SBOAF@Q�CLO�,O��"LVLQB��,O��"LVLQB�OBPFABP�FK� OFWLK>�>KA
 @JB�FP�FK@LOMLO>QBA�FK�QEB�PQ>QB�LC�#BI>T>OB�>KA�E>P�FQP�MOFK@FM>I�MI>@B�LC�?RPFKBPP
FK�"EF@>DL�(IIFKLFP��3EB�CBABO>I�@LROQ�FK� OFWLK>�@>K�EB>O�>KA�AB@FAB�,O��"LVLQBdP
@>PB�	F�B��FQ�E>P�PR?GB@Q�J>QQBO�GROFPAF@QFLK�LSBO�QEB�@>PB
�?B@>RPB�LC�AFSBOPFQV�LC
@FQFWBKPEFM��(C�,O��"LVLQB�T>P�FKGROBA�?V�LKB�LC� @JBdP�ABCB@QFSB�MOLAR@QP�TEFIB
@E>PFKD�>�OL>AORKKBO�FK� OFWLK>�QEB�CBABO>I�AFPQOF@Q�@LROQ�GRADB�TLRIA�EB>O�EFP
>@QFLK`RPFKD�CBABO>I�MOL@BARO>I�I>T`>KA�AB@FAB�QEB�@>PB�?>PBA�LK�QEB�PR?PQ>KQFSB
I>T�LC� OFWLK>�LK�MOLAR@Q�IF>?FIFQV�

!RQ�KLT�@E>KDB�QEB�C>@QP�LKIV�PIFDEQIV�� @JB�FP�FK@LOMLO>QBA�FK�#BI>T>OB�?RQ�E>P�FQP
MOFK@FM>I�MI>@B�LC�?RPFKBPP�FK�/ELBKFU� OFWLK>��4KIBPP�,O��"LVLQB�E>P�>�CBABO>I�I>T
EB�FP�RPFKD�>P�>�?>PFP�CLO�EFP�@I>FJP�>D>FKPQ� @JB�EFP�>QQBJMQ�QL�DBQ�>�CBABO>I�@LROQ
QL�EB>O�>KA�AB@FAB�QEB�@>PB�TFII�C>FI��(Q�TFII�C>FI�?B@>RPB�QEBOB�FP�KLQ�@LJMIBQB
AFSBOPFQV�LC�@FQFWBKPEFM�?BQTBBK�QEB�MI>FKQFCC�>KA�QEB�ABCBKA>KQ�
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Robinson v. Audi

-LT�@LKPFABO�,O��>KA�,OP��1L?FKPLK�>KA�QEBFO�MOLAR@QP�IF>?FIFQV�@I>FJ�>D>FKPQ
2B>T>V�5LIHPT>DBK�>KA�QEB�LQEBO�QEOBB�ABCBKA>KQP��3EBOB�FP�KL�CBABO>I
MOLAR@QP�IF>?FIFQV�I>T�QE>Q�@LRIA�?B�RPBA�>P�>�@>RPB�LC�>@QFLK��3EBV�>OB�JLPQ
IFHBIV�PRFKD�QEB�ABCBKA>KQP�RPFKD�MOLAR@QP�IF>?FIFQV�I>T�?>PBA�LK�@LJJLK�I>T
KBDIFDBK@B�LO�@LJJLK�I>T�PQOF@Q�IF>?FIFQV�I>T�>P�CLRKA�FK�PQ>QB�@LROQ�@>PBP�
3EBV�TBOB�KLQ�VBQ� OFWLK>�OBPFABKQP�>Q�QEB�QFJB�LC�QEB�>@@FABKQ�>KA�QEBFO
>@@FABKQ�ALBP�KLQ�BPQ>?IFPE�QEBJ�>P�.HI>ELJ>�OBPFABKQP�BFQEBO��3EBV�?LRDEQ
QEB�SBEF@IB�FK�-BT�8LOH�COLJ�>�-BT�8LOH_?>PBA�OBQ>FIBO��-LKB�LC�QEB�LQEBO
ABCBKA>KQP�FP�COLJ�.HI>ELJ>�

3EBV�CFIB�FK�>K�.HI>ELJ>�PQ>QB�@LROQ�?RQ�ELT�TFII�QEBV�	QEBFO�>QQLOKBV�LO�QEB
@LROQ
�HKLT�FC�QEB�PQ>QB�@LROQ�E>P�PR?GB@Q�J>QQBO�GROFPAF@QFLK��4KIBPP�QEB�@>PB�FP
requiredQL�?B�FK�>�CBABO>I�@LROQ�	F�B��RKIBPP�QEB�CBABO>I�@LROQP�E>SB�BU@IRPFSB
GROFPAF@QFLK�LSBO�QEFP�HFKA�LC�@>PB
anyPQ>QB�@LROQ�PVPQBJ�TFII�E>SB�PR?GB@Q
J>QQBO�GROFPAF@QFLK�FK@IRAFKD�.HI>ELJ>dP�PQ>QB�@LROQ�PVPQBJ��!RQ�FC�QEBFO�@I>FJ
FP�CLO�>�PFDKFCF@>KQ�>JLRKQ�LC�JLKBV�QEBV�@>KKLQ�CFIB�FK�PJ>II�@I>FJP�@LROQ
MOL?>QB�@LROQ�LO�>KV�@LROQ�FK�.HI>ELJ>�QE>Q�ALBP�KLQ�E>SB�PQ>QRQLOV
GROFPAF@QFLK�LSBO�QEBFO�@I>FJ��3EBV�TFII�KBBA�QL�CFIB�FK�>�@LROQ�LC�DBKBO>I
GROFPAF@QFLK��(K�PELOQ�BSBK�CFIFKD�FK�QEB�OFDEQ�@LROQ�PVPQBJ�	PQ>QB�SBOPRP�CBABO>I

QEB�MI>FKQFCC�JRPQ�?B�@>OBCRI�QL�CFKA�QEB�@LROQ�QE>Q�E>P�PR?GB@Q�J>QQBO
GROFPAF@QFLK�

(C�QEBV�TFPE�QL�DL�QL�CBABO>I�@LROQ�@>K�QEBV��3EBOB�FP�KL�CBABO>I�NRBPQFLK
MOBPBKQBA�EBOB�	QEB�@I>FJ�FP�?>PBA�LK�PQ>QB�@LJJLK�I>T
�>KA�QEB�4KFQBA�2Q>QBP
FP�KLQ�>�M>OQV�PL�QEB�LKIV�?>PFP�CLO�CBABO>I�@LROQ�GROFPAF@QFLK�TLRIA�?B�AFSBOPFQV
GROFPAF@QFLK��(C�BKLRDE�QFJB�E>P�BI>MPBA�PFK@B�QEB�>@@FABKQ�>KA�QEBV�E>SB
BPQ>?IFPEBA�QEBJPBISBP�>P� OFWLK>�OBPFABKQP�QEBV�@LRIA�PRB�FK�CBABO>I�@LROQ�FK
.HI>ELJ>�	LO�BIPBTEBOB
�?RQ�LKIV�FC�KLKB�LC�QEB�ABCBKA>KQP`QEB�OBQ>FIBO�QEB
OBDFLK>I�5LIHPT>DBK�@LJM>KV�5LIHPT>DBK�LC�-LOQE� JBOF@>�LO� RAF�	FK
&BOJ>KV
�>OB�FK@LOMLO>QBA�FK�LO�E>SB�>�MOFK@FM>I�MI>@B�LC�?RPFKBPP�FK� OFWLK>�
3EB�CBABO>I�GRADB�TLRIA�AB@FAB�QEB�@>PB�RPFKD�CBABO>I�@FSFI�MOL@BAROB�?RQ�TLRIA
E>SB�QL�J>HB�QEB�>MMOLMOF>QB�@ELF@B�LC�PQ>QB�I>T��(K�QEFP�@>PB�QEB�@ELF@B�LC
@LKCIF@QFKD�I>TP�TLRIA�JLPQ�IFHBIV�?B�.HI>ELJ>�TEBOB�QEB�>@@FABKQ�E>MMBKBA
LO�-BT�8LOH�TEBOB�QEB�ABCB@QFSB�MOLAR@Q�T>P�PLIA�
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3>?IB���� 2>JMIB�"LKCIF@Q�LC�+>T�/OFK@FMIBP

Substantive Law Issue Law to be Applied

+F>?FIFQV�CLO�FKGROV�@>RPBA�?V�QLOQFLRP
@LKAR@Q

2Q>QB�FK�TEF@E�QEB�FKGROV�T>P�FKCIF@QBA

1B>I�MOLMBOQV 2Q>QB�TEBOB�QEB�MOLMBOQV�FP�IL@>QBA

/BOPLK>I�/OLMBOQV��FKEBOFQ>K@B
#LJF@FIB�LC�AB@B>PBA�	KLQ�IL@>QFLK�LC
MOLMBOQV


"LKQO>@Q��S>IFAFQV 2Q>QB�FK�TEF@E�@LKQO>@Q�T>P�J>AB

"LKQO>@Q��?OB>@E
2Q>QB�FK�TEF@E�@LKQO>@Q�T>P�QL�?B
MBOCLOJBA�

*Or, in many states, the state with the most significant contacts with the contractual
activities

Note: Choice-of-law clauses in a contract will ordinarily be honored by judges in state
and federal courts.

Legal Procedure, Including Due Process and Personal Jurisdiction

(K�QEFP�PB@QFLK�TB�@LKPFABO�ELT�I>TPRFQP�>OB�?BDRK�>KA�ELT�QEB�@LROQ�HKLTP�QE>Q�FQ
E>P�?LQE�PR?GB@Q�J>QQBO�GROFPAF@QFLK�>KA�MBOPLK>I�GROFPAF@QFLK�LSBO�>Q�IB>PQ�LKB�LC
QEB�K>JBA�ABCBKA>KQP�

3EB�@LROQP�>OB�KLQ�QEB�LKIV�FKPQFQRQFLKP�QE>Q�@>K�OBPLISB�AFPMRQBP��(K2B@QFLK����
� IQBOK>QFSB�,B>KP�LC�1BPLISFKD�#FPMRQBP��TB�TFII�AFP@RPP�LQEBO�AFPMRQB�OBPLIRQFLK
CLORJP�PR@E�>P�>O?FQO>QFLK�>KA�JBAF>QFLK��%LO�KLT�IBQ�RP�@LKPFABO�ELT�@LROQP
J>HB�AB@FPFLKP�FK�@FSFI�AFPMRQBP��)RAF@F>I�AB@FPFLK�J>HFKD�FK�QEB�@LKQBUQ�LC�IFQFD>QFLK
	@FSFI�I>TPRFQP
�FP�>�AFPQFK@QFSB�CLOJ�LC�AFPMRQB�OBPLIRQFLK�

%FOPQ�QL�DBQ�QEB�>QQBKQFLK�LC�>�@LROQ�QEB�MI>FKQFCC�JRPQ�J>HB�>�@I>FJ�?>PBA�LK
BUFPQFKD�I>TP��2B@LKA�@LROQP�AL�KLQ�OB>@E�LRQ�CLO�@>PBP��">PBP�>OB�?OLRDEQ�QL�QEBJ
RPR>IIV�TEBK�>K�>QQLOKBV�CFIBP�>�@>PB�TFQE�QEB�OFDEQ�@LROQ�FK�QEB�OFDEQ�T>V�CLIILTFKD
QEB�S>OFLRP�I>TP�QE>Q�DLSBOK�>II�@FSFI�MOL@BAROBP�FK�>�PQ>QB�LO�FK�QEB�CBABO>I�PVPQBJ�
	,LPQ�42�PQ>QBPd�MOL@BARO>I�I>TP�>OB�PFJFI>O�QL�QEB�CBABO>I�MOL@BARO>I�@LAB�


.K@B�>Q�QEB�@LROQ�QEB�@>PB�TFII�MOL@BBA�QEOLRDE�S>OFLRP�JLQFLKP�	JLQFLKP�QL
AFPJFPP�CLO�I>@H�LC�GROFPAF@QFLK�CLO�BU>JMIB�LO�FKPRCCF@FBKQ�PBOSF@B�LC�MOL@BPP
�QEB
MOLLCP�	PR?JFPPFLK�LC�BSFABK@B
�>KA�QEB�>ODRJBKQP�	AB?>QB�>?LRQ�QEB�JB>KFKD�LC
QEB�BSFABK@B�>KA�QEB�I>T
�LC�@LKQBPQFKD�M>OQFBP�
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3EFP�FP�>Q�QEB�EB>OQ�LC�QEB�>ASBOP>OV�PVPQBJ�FK�TEF@E�QELPB�TEL�LMMLPB�B>@E�LQEBO
J>V�>QQ>@H�QEB�LQEBOdP�@>PB�QEOLRDE�MOLLCP�>KA�@OLPP�BU>JFK>QFLK��$SBOV�MBOPLK�FK
QEB�4KFQBA�2Q>QBP�TEL�TFPEBP�QL�Q>HB�>�@>PB�QL�@LROQ�FP�BKQFQIBA�QL�EFOB�>�I>TVBO��3EB
I>TVBO�TLOHP�CLO�EFP�@IFBKQ�KLQ�QEB�@LROQ�>KA�PBOSBP�EFJ�>P�>K�>ASL@>QB�LO
PRMMLOQBO��3EB�@IFBKQdP�DL>I�FP�QL�MBOPR>AB�QEB�@LROQ�LC�QEB�>@@RO>@V�>KA�GRPQKBPP�LC
EFP�MLPFQFLK��3EB�I>TVBOdP�ARQV�FP�QL�PE>MB�QEB�BSFABK@B�>KA�QEB�>ODRJBKQ`QEB�IFKB
LC�OB>PLKFKD�>?LRQ�QEB�BSFABK@B`QL�>AS>K@B�EFP�@IFBKQdP�@>RPB�>KA�MBOPR>AB�QEB
@LROQ�LC�FQP�OFDEQKBPP��3EB�I>TVBO�CLO�QEB�LMMLPFKD�M>OQV�TFII�?B�ALFKD�QEB�P>JB
QEFKD�LC�@LROPB�CLO�EBO�@IFBKQ��3EB�GRADB�	LO�FC�LKB�FP�PFQQFKD�QEB�GROV
�JRPQ�PLOQ
LRQ�QEB�C>@QP�>KA�OB>@E�>�AB@FPFLK�COLJ�QEFP�@OLPP�CFOB�LC�BSFABK@B�>KA�>ODRJBKQ�

3EB�JBQELA�LC�>AGRAF@>QFLK`QEB�>@Q�LC�J>HFKD�>K�LOABO�LO�GRADJBKQ`E>P�PBSBO>I
FJMLOQ>KQ�CB>QROBP��%FOPQ�FQ�CL@RPBP�QEB�@LKCIF@QFKD�FPPRBP��.QEBO�PB@LKA>OV
@LK@BOKP�>OB�JFKFJFWBA�LO�BU@IRABA�>IQLDBQEBO��1BIBS>K@B�FP�>�HBV�@LK@BMQ�FK�>KV
QOF>I��3EB�GRADB�FP�OBNRFOBA�QL�AB@FAB�QEB�NRBPQFLKP�MOBPBKQBA�>Q�QEB�QOF>I�KLQ�QL�Q>IH
>?LRQ�OBI>QBA�J>QQBOP��2B@LKA�>AGRAF@>QFLK�OBNRFOBP�QE>Q�QEB�GRADBdP�AB@FPFLK�?B
OB>PLKBA�>KA�QE>Q�FP�TEV�GRADBP�TOFQB�LMFKFLKP�BUMI>FKFKD�QEBFO�AB@FPFLKP�	>K
LMFKFLK�J>V�?B�LJFQQBA�TEBK�QEB�SBOAF@Q�@LJBP�COLJ�>�GROV
��3EFOA�QEB�GRADBdP
AB@FPFLK�JRPQ�KLQ�LKIV�?B�OB>PLKBA�?RQ�>IPL�?B�OBPMLKPFSB�QL�QEB�@>PB�MOBPBKQBA�
QEB�GRADB�FP�KLQ�COBB�QL�P>V�QE>Q�QEB�@>PB�FP�RKFJMLOQ>KQ�>KA�QE>Q�EB�QEBOBCLOB�TFII
FDKLOB�FQ��4KIFHB�LQEBO�?O>K@EBP�LC�DLSBOKJBKQ�QE>Q�>OB�COBB�QL�FDKLOB�MOL?IBJP
MOBPPFKD�RMLK�QEBJ�GRADBPmustAB@FAB�@>PBP��	%LO�BU>JMIB�>�IBDFPI>QROB�KBBA�KLQ
BK>@Q�>�I>T�KL�J>QQBO�ELT�J>KV�MBLMIB�MBQFQFLK�FQ�QL�AL�PL�
�%LROQE�QEB�@LROQ�JRPQ
OBPMLKA�FK�>�@BOQ>FK�T>V��3EB�GRADB�JRPQ�M>V�>QQBKQFLK�QL�QEB�M>OQFBPd�>ODRJBKQP
>KA�EFP�AB@FPFLK�JRPQ�OBPRIQ�COLJ�QEBFO�MOLLCP�>KA�>ODRJBKQP��$SFABK@B�QE>Q�FP�KLQ
MOBPBKQBA�>KA�IBD>I�>ODRJBKQP�QE>Q�>OB�KLQ�J>AB�@>KKLQ�?B�QEB�?>PFP�CLO�TE>Q�QEB
GRADB�AB@FABP�� IPL�GRADBP�>OB�?LRKA�?V�PQ>KA>OAP�LC�TBFDEFKD�BSFABK@B��QEB
?ROABK�LC�MOLLC�FK�>�@FSFI�@>PB�FP�DBKBO>IIV�>�aMOBMLKABO>K@B�LC�QEB�BSFABK@B�b

(K�>II�@>PBP�QEB�MI>FKQFCC`QEB�M>OQV�J>HFKD�>�@I>FJ�>KA�FKFQF>QFKD�QEB�I>TPRFQ�	FK�>
@OFJFK>I�@>PB�QEB�MI>FKQFCC�FP�QEB�MOLPB@RQFLK
`E>P�QEB�?ROABK�LC�MOLSFKD�EFP�@>PB��(C
EB�C>FIP�QL�MOLSB�FQ�QEB�ABCBKA>KQ`QEB�M>OQV�?BFKD�PRBA�LO�MOLPB@RQBA`TFII�TFK�

"OFJFK>I�MOLPB@RQFLKP�@>OOV�QEB�JLPQ�OFDLOLRP�?ROABK�LC�MOLLC��QEB�DLSBOKJBKQ
JRPQ�MOLSB�FQP�@>PB�>D>FKPQ�QEB�ABCBKA>KQbeyond a reasonable doubt��3E>Q�FP�BSBK�FC�FQ
PBBJP�SBOV�IFHBIV�QE>Q�QEB�ABCBKA>KQ�@LJJFQQBA�QEB�@OFJB�>P�ILKD�>P�QEBOB�OBJ>FKP
PLJB�OB>PLK>?IB�ALR?Q`MBOE>MP�EB�T>P�KLQ�@IB>OIV�FABKQFCFBA�>P�QEB�@RIMOFQ
MBOE>MP�EB�E>P�>K�>IF?F�QE>Q�@LRIA�?B�IBDFQFJ>QB`QEB�GROV�JRPQ�SLQB�QL�>@NRFQ�O>QEBO
QE>K�@LKSF@Q�

!V�@LKQO>PQ�QEB�?ROABK�LC�MOLLC�FK�LOAFK>OV�@FSFI�@>PBP`QELPB�AB>IFKD�TFQE
@LKQO>@QP�MBOPLK>I�FKGROFBP�>KA�JLPQ�LC�QEB�@>PBP�FK�QEFP�?LLH`FP�>preponderance of

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP
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the evidence�TEF@E�JB>KP�QE>Q�QEB�MI>FKQFCCdP�BSFABK@B�JRPQ�LRQTBFDE�TE>QBSBO
BSFABK@B�QEB�ABCBKA>KQ�@>K�JRPQBO�QE>Q�@>PQP�ALR?QP�LK�QEB�MI>FKQFCCdP�@I>FJ��3EFP�FP
KLQ�JBOBIV�>�J>QQBO�LC�@LRKQFKD�QEB�KRJ?BO�LC�TFQKBPPBP�LO�LC�QEB�IBKDQE�LC�QFJB
QE>Q�QEBV�Q>IH��QEB�GRADB�FK�>�QOF>I�TFQELRQ�>�GROV�	>�?BK@E�QOF>I
�LO�QEB�GROV�TEBOB
LKB�FP�FJM>KBIBA�JRPQ�>MMIV�QEB�MOBMLKABO>K@B�LC�BSFABK@B�QBPQ�?V�ABQBOJFKFKD
TEF@E�PFAB�E>P�QEB�DOB>QBO�TBFDEQ�LC�@OBAF?IB�OBIBS>KQ�BSFABK@B�

 AGRAF@>QFLK�>KA�QEB�>ASBOP>OV�PVPQBJ�FJMIV�@BOQ>FK�LQEBO�@E>O>@QBOFPQF@P�LC
@LROQP��)RADBP�JRPQ�?B�FJM>OQF>I��QELPB�TFQE�>�MBOPLK>I�FKQBOBPQ�FK�>�J>QQBO�JRPQ
OBCRPB�QL�EB>O�FQ��3EB�ORIFKD�LC�>�@LROQ�>CQBO�>II�>MMB>IP�>OB�BUE>RPQBA�FP�CFK>I��3EFP
MOFK@FMIB�FP�HKLTK�>Pres judicata �� 	+>QFK�CLO�aQEB�QEFKD�FP�AB@FABAb
�>KA�FQ�JB>KP
QE>Q�QEB�P>JB�M>OQFBP�J>V�KLQ�Q>HB�RM�QEB�P>JB�AFPMRQB�FK�>KLQEBO�@LROQ�>Q�>KLQEBO
QFJB��%FK>IIV�>�@LROQ�JRPQ�MOL@BBA�>@@LOAFKD�QL�>�MR?IF@�PBQ�LC�CLOJ>I�MOL@BARO>I
ORIBP��>�GRADB�@>KKLQ�J>HB�RM�QEB�ORIBP�>P�EB�DLBP�>ILKD��3L�QEBPB�ORIBP�TB�KLT
QROK�

How a Case Proceeds
Complaint and Summons

!BDFKKFKD�>�I>TPRFQ�FP�PFJMIB�>KA�FP�PMBIIBA�LRQ�FK�QEB�ORIBP�LC�MOL@BAROB�?V�TEF@E
B>@E�@LROQ�PVPQBJ�LMBO>QBP��(K�QEB�CBABO>I�PVPQBJ�QEB�MI>FKQFCC�?BDFKP�>�I>TPRFQ�?V
CFIFKD�>�@LJMI>FKQ`>�AL@RJBKQ�@IB>OIV�BUMI>FKFKD�QEB�DOLRKAP�CLO�PRFQ`TFQE�QEB
@IBOH�LC�QEB�@LROQ��3EB�@LROQdP�>DBKQ�	RPR>IIV�>�PEBOFCC�CLO�PQ>QB�QOF>I�@LROQP�LO�>�42
ABMRQV�J>OPE>I�FK�CBABO>I�AFPQOF@Q�@LROQP
�TFII�QEBK�PBOSB�QEB�ABCBKA>KQ�TFQE�QEB
@LJMI>FKQ�>KA�>�PRJJLKP��3EB�PRJJLKP�FP�>�@LROQ�AL@RJBKQ�PQ>QFKD�QEB�K>JB�LC
QEB�MI>FKQFCC�>KA�EFP�>QQLOKBV�>KA�AFOB@QFKD�QEB�ABCBKA>KQ�QL�OBPMLKA�QL�QEB
@LJMI>FKQ�TFQEFK�>�CFUBA�QFJB�MBOFLA�

3EB�QFJFKD�LC�QEB�CFIFKD�@>K�?B�FJMLOQ>KQ�� IJLPQ�BSBOV�MLPPF?IB�IBD>I�@LJMI>FKQ�FP
DLSBOKBA�?V�>�CBABO>I�LO�PQ>QB�PQ>QRQB�LC�IFJFQ>QFLKP�TEF@E�OBNRFOBP�>�I>TPRFQ�QL�?B
CFIBA�TFQEFK�>�@BOQ>FK�MBOFLA�LC�QFJB��%LO�BU>JMIB�FK�J>KV�PQ>QBP�>�I>TPRFQ�CLO
FKGROFBP�OBPRIQFKD�COLJ�>K�>RQLJL?FIB�>@@FABKQ�JRPQ�?B�CFIBA�TFQEFK�QTL�VB>OP�LC�QEB
>@@FABKQ�LO�QEB�MI>FKQFCC�CLOCBFQP�EFP�OFDEQ�QL�MOL@BBA�� P�KLQBA�B>OIFBO�J>HFKD�>
@LOOB@Q�FKFQF>I�CFIFKD�FK�>�@LROQ�QE>Q�E>P�PR?GB@Q�J>QQBO�GROFPAF@QFLK�FP�@OFQF@>I�QL
>SLFAFKD�PQ>QRQB�LC�IFJFQ>QFLKP�MOL?IBJP�

Jurisdiction and Venue

3EB�MI>@B�LC�CFIFKD�FP�BNR>IIV�FJMLOQ>KQ�>KA�QEBOB�>OB�QTL�FPPRBP�OBD>OAFKD�IL@>QFLK�
3EB�CFOPQ�FP�PR?GB@Q�J>QQBO�GROFPAF@QFLK�>P�>IOB>AV�KLQBA�� �@I>FJ�CLO�?OB>@E�LC
@LKQO>@Q�FK�TEF@E�QEB�>JLRKQ�>Q�PQ>HB�FP����JFIIFLK�@>KKLQ�?B�?OLRDEQ�FK�>�IL@>I
@LRKQV�@LROQ�TFQE�GROFPAF@QFLK�QL�EB>O�@>PBP�FKSLISFKD�PRJP�LC�RM�QL�LKIV�������

��� a3EB�J>QQBO�E>P�?BBK
>AGRAF@>QBA�b�3EB�P>JB�@>PB�LO
@LKQOLSBOPV�@>KKLQ�?B�EB>OA
>KA�@LK@IRABA�FK�LKB�@LROQ�>KA
OBIFQFD>QBA�FK�>KLQEBO��3EB
P>JB�M>OQFBP�J>V�E>SB
AFCCBOBKQ�FPPRBP�>KA�AFPMRQBP
?RQ�>�CFK>I�GRADJBKQ�FK�>�@LROQ
QE>Q�E>P�GROFPAF@QFLK�LSBO�QEB
@>PB�LO�@LKQOLSBOPV�CLOBSBO
PBQQIBP�QEB�J>QQBO�
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+FHBTFPB�>�@I>FJ�CLO�@LMVOFDEQ�SFLI>QFLK�@>KKLQ�?B�?OLRDEQ�FK�>�PQ>QB�PRMBOFLO
@LROQ�PFK@B�CBABO>I�@LROQP�E>SB�BU@IRPFSB�GROFPAF@QFLK�LSBO�@LMVOFDEQ�@>PBP�

3EB�PB@LKA�@LKPFABO>QFLK�FP�SBKRB`QEB�MOLMBO�DBLDO>MEF@�IL@>QFLK�LC�QEB�@LROQ��%LO
BU>JMIB�BSBOV�@LRKQV�FK�>�PQ>QB�JFDEQ�E>SB�>�PRMBOFLO�@LROQ�?RQ�QEB�MI>FKQFCC�FP�KLQ
COBB�QL�MF@H�>KV�@LRKQV�� D>FK�>�PQ>QRQB�TFII�PMBII�LRQ�QL�TEF@E�@LROQ�QEB�MI>FKQFCC
JRPQ�DL�	B�D��QEB�@LRKQV�FK�TEF@E�QEB�MI>FKQFCC�OBPFABP�LO�QEB�@LRKQV�FK�TEF@E�QEB
ABCBKA>KQ�OBPFABP�LO�J>FKQ>FKP�>K�LCCF@B
�

Service of Process and Personal Jurisdiction

3EB�ABCBKA>KQ�JRPQ�?B�aPBOSBAb`QE>Q�FP�JRPQ�OB@BFSB�KLQF@B�QE>Q�EB�E>P�?BBK�PRBA�
2BOSF@B�@>K�?B�ALKB�?V�MEVPF@>IIV�MOBPBKQFKD�QEB�ABCBKA>KQ�TFQE�>�@LMV�LC�QEB
PRJJLKP�>KA�@LJMI>FKQ��!RQ�PLJBQFJBP�QEB�ABCBKA>KQ�FP�AFCCF@RIQ�QL�CFKA�	LO
ABIF?BO>QBIV�>SLFAP�QEB�J>OPE>I�LO�LQEBO�MOL@BPP�PBOSBO
��3EB�ORIBP�PMBII�LRQ�>
S>OFBQV�LC�T>VP�?V�TEF@E�FKAFSFAR>IP�>KA�@LOMLO>QFLKP�@>K�?B�PBOSBA��3EBPB�FK@IRAB
RPFKD�42�/LPQ>I�2BOSF@B�@BOQFCFBA�J>FI�LO�PBOSFKD�PLJBLKB�>IOB>AV�ABPFDK>QBA�QL
OB@BFSB�PBOSF@B�LC�MOL@BPP�� �@LOMLO>QFLK�LO�M>OQKBOPEFM�CLO�BU>JMIB�FP�LCQBK
OBNRFOBA�?V�PQ>QB�I>T�QL�ABPFDK>QB�>�aOBDFPQBOBA�>DBKQb�CLO�MROMLPBP�LC�DBQQFKD
MR?IF@�KLQF@BP�LO�OB@BFSFKD�>�PRJJLKP�>KA�@LJMI>FKQ�

.KB�LC�QEB�JLPQ�QOLR?IBPLJB�MOL?IBJP�FP�PBOSF@B�LK�>K�LRQ�LC�PQ>QB�ABCBKA>KQ��3EB
MBOPLK>I�GROFPAF@QFLK�LC�>�PQ>QB�@LROQ�LSBO�MBOPLKP�FP�@IB>O�CLO�QELPB�ABCBKA>KQP
CLRKA�TFQEFK�QEB�PQ>QB��(C�QEB�MI>FKQFCC�@I>FJP�QE>Q�>K�LRQ�LC�PQ>QB�ABCBKA>KQ�FKGROBA
EFJ�FK�PLJB�T>V�JRPQ�QEB�MI>FKQFCC�DL�QL�QEB�ABCBKA>KQdP�ELJB�PQ>QB�QL�PBOSB�EFJ�
4KIBPP�QEB�ABCBKA>KQ�E>A�PLJB�PFDKFCF@>KQ�@LKQ>@Q�TFQE�QEB�MI>FKQFCCdP�PQ>QB�QEB
MI>FKQFCC�J>V�FKABBA�E>SB�QL��%LO�FKPQ>K@B�PRMMLPB�>�QO>SBIBO�COLJ�,>FKB�PQLMMBA
>Q�>�OL>APFAB�AFKBO�FK�,LKQ>K>�>KA�LOABOBA�>�PIF@B�LC�ELJBJ>AB�MFB�QE>Q�T>P
Q>FKQBA�>KA�@>RPBA�EFJ�QL�?B�PF@H��3EB�QO>SBIBO�J>V�KLQ�PFJMIV�OBQROK�ELJB�>KA
J>FI�QEB�AFKBO�>�KLQF@B�QE>Q�EB�FP�PRFKD�FQ�FK�>�,>FKB�@LROQ��!RQ�FC�LRQ�LC�PQ>QB
ABCBKA>KQP�E>SB�PLJB�@LKQ>@Q�TFQE�QEB�MI>FKQFCCdP�PQ>QB�LC�OBPFABK@B�QEBOB�JFDEQ�?B
DOLRKAP�QL�?OFKD�QEBJ�TFQEFK�QEB�GROFPAF@QFLK�LC�QEB�MI>FKQFCCdP�PQ>QB�@LROQP��(K
Burger King v. Rudzewicz 2B@QFLK������">PBP��QEB�CBABO>I�@LROQ�FK�%ILOFA>�E>A�QL
@LKPFABO�TEBQEBO�FQ�T>P�@LKPQFQRQFLK>IIV�MBOJFPPF?IB�QL�BUBO@FPB�MBOPLK>I
GROFPAF@QFLK�LSBO�>�,F@EFD>K�CO>K@EFPBB�

 D>FK�OB@>II�QE>Q�BSBK�FC�>�@LROQ�E>P�PR?GB@Q�J>QQBO�GROFPAF@QFLK�FQ�JRPQ�>IPL�E>SB
MBOPLK>I�GROFPAF@QFLK�LSBO�B>@E�ABCBKA>KQ�>D>FKPQ�TELJ�>K�BKCLO@B>?IB�GRADJBKQ
@>K�?B�J>AB��.CQBK�QEFP�FP�KLQ�>�MOL?IBJ��VLR�JFDEQ�?B�PRFKD�>�MBOPLK�TEL�IFSBP�FK
VLRO�PQ>QB�LO�OBDRI>OIV�ALBP�?RPFKBPP�FK�VLRO�PQ>QB��.O�>�KLKOBPFABKQ�J>V�>KPTBO
VLRO�@LJMI>FKQ�TFQELRQ�L?GB@QFKD�QL�QEB�@LROQdP�aFK�MBOPLK>Jb�	MBOPLK>I

GROFPAF@QFLK��!RQ�J>KV�ABCBKA>KQP�TEL�AL�KLQ�OBPFAB�FK�QEB�PQ>QB�TEBOB�QEB�I>TPRFQ
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FP�CFIBA�TLRIA�O>QEBO�KLQ�?B�MRQ�QL�QEB�FK@LKSBKFBK@B�LC�@LKQBPQFKD�>�I>TPRFQ�FK�>
AFPQ>KQ�CLORJ��%>FOKBPP`>KA�QEB�ARB�MOL@BPP�@I>RPB�LC�QEB�%LROQBBKQE
 JBKAJBKQ`AF@Q>QBP�QE>Q�KLKOBPFABKQP�PELRIA�KLQ�?B�OBNRFOBA�QL�ABCBKA�I>TPRFQP
C>O�COLJ�QEBFO�ELJB�?>PB�BPMB@F>IIV�TEBOB�QEBOB�FP�IFQQIB�LO�KL�@LKQ>@Q�LO
@LKKB@QFLK�?BQTBBK�QEB�KLKOBPFABKQ�>KA�QEB�PQ>QB�TEBOB�>�I>TPRFQ�FP�?OLRDEQ�
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Summary of Rules on Personal Jurisdiction

�� .K@B�>�@LROQ�ABQBOJFKBP�QE>Q�FQ�E>P�PR?GB@Q�J>QQBO�GROFPAF@QFLK�FQ
JRPQ�CFKA�>Q�IB>PQ�LKB�ABCBKA>KQ�LSBO�TEF@E�FQ�FP�aC>FOb�	F�B��FK
>@@LOA�TFQE�ARB�MOL@BPP
�QL�BUBO@FPB�MBOPLK>I�GROFPAF@QFLK�

�� (C�>�MI>FKQFCC�PRBP�CFSB�ABCBKA>KQP�>KA�QEB�@LROQ�E>P�MBOPLK>I
GROFPAF@QFLK�LSBO�GRPQ�LKB�QEB�@>PB�@>K�?B�EB>OA�?RQ�QEB�@LROQ
@>KKLQ�J>HB�>�GRADJBKQ�>D>FKPQ�QEB�LQEBO�CLRO�

�� !RQ�FC�QEB�MI>FKQFCC�ILPBP�>D>FKPQ�ABCBKA>KQ���EB�@>K�DL
BIPBTEBOB�	QL�>KLQEBO�PQ>QB�LO�PQ>QBP
�>KA�PRB�ABCBKA>KQP����
��LO���

�� 3EB�@LROQdP�AB@FPFLK�FK�QEB�CFOPQ�I>TPRFQ�	>D>FKPQ�ABCBKA>KQ��

ALBP�KLQ�ABQBOJFKB�QEB�IF>?FIFQV�LC�QEB�KLKM>OQF@FM>QFKD
ABCBKA>KQP�

3EFP�FKSLISBP�QEB�MOFK@FMIB�LC�OBP�GRAF@>Q>�TEF@E�JB>KP�QE>Q�VLR
@>KdQ�?OFKD�QEB�P>JB�>@QFLK�>D>FKPQ�QEB�P>JB�MBOPLK�	LO�BKQFQV

QTF@B��(QdP�IFHB�QEB�@FSFI�PFAB�LC�ALR?IB�GBLM>OAV�ResJB>KP�aQEFKDb
>KAjudicataJB>KP�a>AGRAF@>QBA�b�3ERP�QEB�aQEFKDb�E>P�?BBK
a>AGRAF@>QBAb�>KA�PELRIA�KLQ�?B�GRADBA�>D>FK��!RQ�>P�QL
KLKM>OQF@FM>QFKD�M>OQFBP�FQ�FP�KLQ�LSBO��(C�VLR�E>SB�>different@>PB
>D>FKPQ�QEB�P>JB�ABCBKA>KQ`LKB�QE>Q�>OFPBP�LRQ�LC�>�@LJMIBQBIV
AFCCBOBKQ�PFQR>QFLK`QE>Q�@>PB�FP�KLQ�?>OOBA�?V�OBP�GRAF@>Q>�

�� 2BOSF@B�LC�MOL@BPP�FP�>�KB@BPP>OV�	?RQ�KLQ�PRCCF@FBKQ
�@LKAFQFLK�CLO
DBQQFKD�MBOPLK>I�GROFPAF@QFLK�LSBO�>�M>OQF@RI>O�ABCBKA>KQ�	PBB�ORIB
�
�

�� (K�LOABO�QL�DBQ�>�GRADJBKQ�FK�>�@FSFI�>@QFLK�QEB�MI>FKQFCC�JRPQ
PBOSB�>�@LMV�LC�QEB�@LJMI>FKQ�>KA�>�PRJJLKP�LK�QEB
ABCBKA>KQ�

�� 3EBOB�>OB�J>KV�T>VP�QL�AL�QEFP�

� 3EB�MOL@BPP�PBOSBO�MBOPLK>IIV�PBOSBP�>�@LJMI>FKQ�LK�QEB
ABCBKA>KQ�

� 3EB�MOL@BPP�PBOSBO�IB>SBP�>�@LMV�LC�QEB�PRJJLKP�>KA
@LJMI>FKQ�>Q�QEB�OBPFABK@B�LC�QEB�ABCBKA>KQ�FK�QEB�E>KAP
LC�>�@LJMBQBKQ�MBOPLK�

� 3EB�MOL@BPP�PBOSBO�PBKAP�QEB�PRJJLKP�>KA�@LJMI>FKQ�?V
@BOQFCFBA�J>FI�OBQROK�OB@BFMQ�OBNRBPQBA�
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� 3EB�MOL@BPP�PBOSBO�FC�>II�LQEBO�JB>KP�>OB�KLQ�MLPPF?IB
KLQFCFBP�QEB�ABCBKA>KQ�?V�MR?IF@>QFLK�FK�>�KBTPM>MBO
E>SFKD�>�JFKFJRJ�KRJ?BO�LC�OB>ABOP�	>P�J>V�?B�PMB@FCFBA
?V�I>T
�

�� (K�>AAFQFLK�QL�PR@@BPPCRIIV�PBOSFKD�QEB�ABCBKA>KQ�TFQE�MOL@BPP�>
MI>FKQFCC�JRPQ�@LKSFK@B�QEB�@LROQ�QE>Q�BUBO@FPFKD�MBOPLK>I
GROFPAF@QFLK�LSBO�QEB�ABCBKA>KQ�FP�@LKPFPQBKQ�TFQE�ARB�MOL@BPP�>KA
>KV�PQ>QRQBP�FK�QE>Q�PQ>QB�QE>Q�MOBP@OF?B�QEB�GROFPAF@QFLK>I�OB>@E�LC
QE>Q�PQ>QB�	QEB�PL�@>IIBA�ILKD�>OJ�PQ>QRQBP
��3EB�2RMOBJB�"LROQ�E>P
ILKD�OB@LDKFWBA�S>OFLRP�?>PBP�CLO�GRADFKD�TEBQEBO�PR@E�MOL@BPP�FP
C>FO�

�� "LKPBKQ��3EB�ABCBKA>KQ�>DOBBP�QL�QEB�@LROQdP�GROFPAF@QFLK�?V
@LJFKD�QL�@LROQ�>KPTBOFKD�QEB�@LJMI>FKQ�>KA�E>SFKD�QEB
J>QQBO�IFQFD>QBA�QEBOB�

�� #LJF@FIB��3EB�ABCBKA>KQ�FP�>�MBOJ>KBKQ�OBPFABKQ�LC�QE>Q�PQ>QB�
�� $SBKQ��3EB�ABCBKA>KQ�AFA�PLJBQEFKD�FK�QE>Q�PQ>QB�OBI>QBA�QL

QEB�I>TPRFQ�QE>Q�J>HBP�FQ�C>FO�CLO�QEB�PQ>QB�QL�P>V�a"LJB�?>@H
>KA�ABCBKA�b

�� 2BOSF@B�LC�MOL@BPP�TFQEFK�QEB�PQ>QB�TFII�BCCB@QFSBIV�MOLSFAB
MBOPLK>I�GROFPAF@QFLK�LSBO�QEB�KLKOBPFABKQ�

 D>FK�IBQdP�@LKPFABO�,OP��1L?FKPLK�>KA�EBO�@EFIAOBK�FK�QEB� RAF�>@@FABKQ��2EB�@LRIA
CFIB�>�I>TPRFQ�>KVTEBOB�FK�QEB�@LRKQOV��2EB�@LRIA�CFIB�>�I>TPRFQ�FK� OFWLK>�>CQBO�PEB
BPQ>?IFPEBP�OBPFABK@V�QEBOB��!RQ�TEFIB�QEB� OFWLK>�@LROQ�TLRIA�E>SB�PR?GB@Q�J>QQBO
GROFPAF@QFLK�LSBO�>KV�MOLAR@QP�IF>?FIFQV�@I>FJ�	LO�>KV�@I>FJ�QE>Q�T>P�KLQ�OBNRFOBA�QL
?B�EB>OA�FK�>�CBABO>I�@LROQ
�QEB� OFWLK>�@LROQ�TLRIA�C>@B�>K�FPPRB�LC�ain personam
GROFPAF@QFLKb�LO�MBOPLK>I�GROFPAF@QFLK��RKABO�QEB�ARB�MOL@BPP�@I>RPB�LC�QEB
%LROQBBKQE� JBKAJBKQ�B>@E�PQ>QB�JRPQ�BUQBKA�ARB�MOL@BPP�QL�@FQFWBKP�LC�>II�LC�QEB
LQEBO�PQ>QBP��!B@>RPB�C>FOKBPP�FP�BPPBKQF>I�QL�ARB�MOL@BPP�QEB�@LROQ�JRPQ�@LKPFABO
TEBQEBO�FQ�FP�C>FO�QL�OBNRFOB�>K�LRQ�LC�PQ>QB�ABCBKA>KQ�QL�>MMB>O�>KA�ABCBKA�>D>FKPQ
>�I>TPRFQ�QE>Q�@LRIA�OBPRIQ�FK�>�GRADJBKQ�>D>FKPQ�QE>Q�ABCBKA>KQ�

 IJLPQ�BSBOV�PQ>QB�FK�QEB�4KFQBA�2Q>QBP�E>P�>�PQ>QRQB�OBD>OAFKD�MBOPLK>I
GROFPAF@QFLK�FKPQOR@QFKD�GRADBP�TEBK�FQ�FP�MBOJFPPF?IB�QL�>PPBOQ�MBOPLK>I�GROFPAF@QFLK
LSBO�>K�LRQ�LC�PQ>QB�OBPFABKQ��3EBPB�>OB�@>IIBA�ILKD�>OJ�PQ>QRQBP��!RQ�KL�PQ>QB�@>K
OB>@E�LRQ�?BVLKA�QEB�IFJFQP�LC�TE>Q�FP�@LKPQFQRQFLK>IIV�MBOJFPPF?IB�RKABO�QEB
%LROQBBKQE� JBKAJBKQ�TEF@E�?FKAP�QEB�PQ>QBP�TFQE�FQP�MOLSFPL�QL�DR>O>KQBB�QEB
ARB�MOL@BPP�OFDEQP�LC�QEB�@FQFWBKP�LC�BSBOV�PQ>QB�FK�QEB�RKFLK��3EB�aJFKFJRJ
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@LKQ>@QPb�QBPQ�FKBurger King v. Rudzewicz	2B@QFLK������">PBP�
�QOFBP�QL�J>HB�QEB
C>FOKBPP�J>KA>QB�LC�QEB�ARB�MOL@BPP�@I>RPB�JLOB�PMB@FCF@��2L�AL�LQEBO�QBPQP
>OQF@RI>QBA�FK�QEB�@>PB�	PR@E�>P�aALBP�KLQ�LCCBKA�QO>AFQFLK>I�KLQFLKP�LC�C>FO�MI>V�>KA
PR?PQ>KQF>I�GRPQF@Bb
��3EBPB�QBPQP�>OB�MLPBA�?V�QEB�2RMOBJB�"LROQ�>KA�EBBABA�?V�>II
ILTBO�@LROQP�FK�LOABO�QL�ELKLO�QEB�MOLSFPFLKP�LC�QEB�%LROQBBKQE� JBKAJBKQdP�ARB
MOL@BPP�DR>O>KQBBP��3EBPB�QBPQP�>OBin addition to>KV�PQ>QB�ILKD�>OJ�PQ>QRQBdP
FKPQOR@QFLKP�QL�@LROQP�OBD>OAFKD�QEB�>PPBOQFLK�LC�MBOPLK>I�GROFPAF@QFLK�LSBO
KLKOBPFABKQP�

Choice of Law and Choice of Forum Clauses

(K�>�PBOFBP�LC�@>PBP�QEB�2RMOBJB�"LROQ�E>P�J>AB�@IB>O�QE>Q�FQ�TFII�ELKLO�@LKQO>@QR>I
@ELF@BP�LC�M>OQFBP�FK�>�I>TPRFQ��2RMMLPB�QEB�M>OQFBP�QL�>�@LKQO>@Q�TFKA�RM�FK�@LROQ
>ODRFKD�LSBO�QEB�>MMIF@>QFLK�LC�QEB�@LKQO>@QdP�QBOJP��(C�QEB�M>OQFBP�>OB�COLJ�QTL
AFCCBOBKQ�PQ>QBP�QEB�GRADB�J>V�E>SB�AFCCF@RIQV�ABQBOJFKFKD�TEF@E�I>T�QL�>MMIV�	PBB
3>?IB������2>JMIB�"LKCIF@Q�LC�+>T�/OFK@FMIBP�
��!RQ�FC�QEB�@LKQO>@Q�P>VP�QE>Q�>
M>OQF@RI>O�PQ>QBdP�I>T�TFII�?B�>MMIFBA�FC�QEBOB�FP�>�AFPMRQB�QEBK�LOAFK>OFIV�QEB�GRADB
TFII�>MMIV�QE>Q�PQ>QBdP�I>T�>P�>�ORIB�LC�AB@FPFLK�FK�QEB�@>PB��%LO�BU>JMIB�*RJ>O�/>QBI
	>�,FPPLROF�OBPFABKQ
�LMBKP�>�?OLHBO>DB�>@@LRKQ�TFQE�&LIAJ>K�2>@EP�>KA�"L��>KA
QEB�@LKQO>@QR>I�>DOBBJBKQ�@>IIP�CLO�a>KV�AFPMRQBP�>OFPFKD�RKABO�QEFP�>DOBBJBKQb�QL
?B�ABQBOJFKBA�a>@@LOAFKD�QL�QEB�I>TP�LC�QEB�PQ>QB�LC�-BT�8LOH�b�6EBK�*RJ>O
@I>FJP�FK�>�,FPPLROF�@LROQ�QE>Q�EFP�?OLHBO�FP�a@EROKFKDb�EFP�>@@LRKQ�>KA�LK�QEB
LQEBO�E>KA�&LIAJ>K�2>@EP�@I>FJP�QE>Q�*RJ>O�E>P�C>FIBA�QL�JBBQ�EFP�J>ODFK�@>II
>KA�LTBP�����������	MIRP�FKQBOBPQ�>KA�>QQLOKBVdP�CBBP
�QEB�GRADB�FK�,FPPLROF�TFII
>MMIV�-BT�8LOH�I>T�?>PBA�LK�QEB�@LKQO>@Q�?BQTBBK�*RJ>O�>KA�&LIAJ>K�2>@EP�

.OAFK>OFIV�>�@ELF@B�LC�I>T�@I>RPB�TFII�?B�>@@LJM>KFBA�?V�>�@ELF@B�LC�CLORJ�@I>RPB�
(K�>�@ELF@B�LC�CLORJ�@I>RPB�QEB�M>OQFBP�FK�QEB�@LKQO>@Q�PMB@FCV�TEF@E�@LROQ�QEBV�TFII
DL�QL�FK�QEB�BSBKQ�LC�>�AFPMRQB�>OFPFKD�RKABO�QEB�QBOJP�LC�@LKQO>@Q��%LO�BU>JMIB
'>OLIA�	>�OBPFABKQ�LC�5FODFKF>
�OBKQP�>�@>O�COLJ� I>JL�>Q�QEB�#BKSBO�(KQBOK>QFLK>I
 FOMLOQ��'B�ALBP�KLQ�ILLH�>Q�QEB�CFKB�MOFKQ�LK�QEB�@LKQO>@Q��'B�>IPL�T>FSBP�>II
@LIIFPFLK�>KA�LQEBO�FKPRO>K@B�QE>Q� I>JL�LCCBOP�>Q�QEB�QFJB�LC�EFP�OBKQ>I��6EFIB
AOFSFKD�?>@H�COLJ�3BIIROFAB�!IRBDO>PP�%BPQFS>I�EB�E>P�>K�>@@FABKQ�FK�(A>EL�2MOFKDP
"LILO>AL��'FP�OBKQBA�-FPP>K� IQFJ>�FP�?>AIV�A>J>DBA��.K�OBQROKFKD�QL�5FODFKF>�EB
TLRIA�IFHB�QL�PBQQIB�RM�TFQE� I>JL�?RQ�EFP�FKPRO>K@B�@LJM>KV�>KA� I>JL�@>KKLQ
@LJB�QL�QBOJP��'B�OB>IFWBP�ELTBSBO�QE>Q�EB�E>P�>DOBBA�QL�EB>O�QEB�AFPMRQB�TFQE
 I>JL�FK�>�PMB@FCF@�@LROQ�FK�2>K� KQLKFL�3BU>P��(K�QEB�>?PBK@B�LC�CO>RA�LO�?>A�C>FQE
>KV�@LROQ�FK�QEB�4KFQBA�2Q>QBP�FP�IFHBIV�QL�RMELIA�QEB�@ELF@B�LC�CLOJ�@I>RPB�>KA
OBNRFOB�'>OLIA�	LO�EFP�FKPRO>K@B�@LJM>KV
�QL�IFQFD>QB�FK�2>K� KQLKFL�3BU>P�
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KEY TAKEAWAY

3EBOB�>OB�QTL�@LROQ�PVPQBJP�FK�QEB�4KFQBA�2Q>QBP��(Q�FP�FJMLOQ>KQ�QL�HKLT
TEF@E�PVPQBJ`QEB�PQ>QB�@LROQ�PVPQBJ�LO�QEB�CBABO>I�@LROQ�PVPQBJ`E>P�QEB
MLTBO�QL�EB>O�>KA�AB@FAB�>�M>OQF@RI>O�@>PB��.K@B�QE>Q�FP�BPQ>?IFPEBA�QEB
"LKPQFQRQFLK�@LJMBIP�>K�FKNRFOV�QL�J>HB�PROB�QE>Q�KL�@LROQ�BUQBKAP�FQP
OB>@E�RKC>FOIV�QL�LRQ�LC�PQ>QB�OBPFABKQP��3EB�NRBPQFLK�LC�MBOPLK>I
GROFPAF@QFLK�FP�>�NRBPQFLK�LC�C>FOKBPP�>KA�ARB�MOL@BPP�QL�KLKOBPFABKQP�
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EXERCISES

�� 3EB�"LKPQFQRQFLK�PMB@FCFBP�QE>Q�CBABO>I�@LROQP�E>SB�BU@IRPFSB�GROFPAF@QFLK
LSBO�>AJFO>IQV�@I>FJP��,O��>KA�,OP��2ERQB�E>SB�>�@I>FJ�>D>FKPQ�">OKFS>I
"ORFPB�IFKBP�CLO�QEB�KBDIFDBK@B�LC�QEB�@ORFPB�IFKB��,OP��2ERQB�PRPQ>FKBA
FKGROFBP�>P�>�OBPRIQ�LC�QEB�@LJM>KVdP�KBDIFDBK@B��,O��>KA�,OP��2ERQB�IFSB
FK�QEB�PQ>QB�LC�6>PEFKDQLK��">K�QEBV�?OFKD�QEBFO�@I>FJ�FK�PQ>QB�@LROQ�
,RPQ�QEBV�?OFKD�QEBFO�@I>FJ�FK�CBABO>I�@LROQ�

�� "LKDOBPP�M>PPBA�3FQIB�5((�LC�QEB�"FSFI�1FDEQP� @Q�LC�������(K�3FQIB�5((
BJMILVBOP�>OB�OBNRFOBA�KLQ�QL�AFP@OFJFK>QB�>D>FKPQ�BJMILVBBP�LK�QEB
?>PFP�LC�O>@B�@LILO�PBU�OBIFDFLK�LO�K>QFLK>I�LOFDFK��(K�M>PPFKD�3FQIB�5((
"LKDOBPP�AFA�KLQ�OBNRFOB�MI>FKQFCCP�QL�CFIB�LKIV�FK�CBABO>I�@LROQP��3E>Q�FP
"LKDOBPP�J>AB�KL�PQ>QBJBKQ�FK�3FQIB�5((�QE>Q�CBABO>I�@LROQP�E>A
aBU@IRPFSB�GROFPAF@QFLKb�LSBO�3FQIB�5((�@I>FJP��,OP��'>OOFP�TFPEBP�QL�PRB
%LOHIFCQ�2VPQBJP�(K@��LC�->PESFIIB�3BKKBPPBB�CLO�PBUR>I�E>O>PPJBKQ
RKABO�3FQIB�5((��2EB�E>P�DLKB�QEOLRDE�QEB�$NR>I�$JMILVJBKQ
.MMLOQRKFQV�"LJJFPPFLK�MOL@BPP�>KA�E>P�>�OFDEQ�QL�PRB�IBQQBO�TEF@E�FP
OBNRFOBA�?BCLOB�>�3FQIB�5((�>@QFLK�@>K�?B�?OLRDEQ�QL�@LROQ��">K�PEB�CFIB�>
@LJMI>FKQ�QE>Q�TFII�?B�EB>OA�?V�>�PQ>QB�@LROQ�

�� ,OP��'>OOFP�C>FIP�QL�DL�QL�QEB�$NR>I�$JMILVJBKQ�.MMLOQRKFQV
"LJJFPPFLK�QL�DBQ�EBO�OFDEQ�QL�PRB�IBQQBO�>D>FKPQ�%LOHIFCQ�2VPQBJP�(K@�
2EB�QEBOBCLOB�ALBP�KLQ�E>SB�>�SF>?IB�3FQIB�5((�@>RPB�LC�>@QFLK�>D>FKPQ
%LOHIFCQ��2EB�ALBP�ELTBSBO�E>SB�EBO�OFDEQP�RKABO�3BKKBPPBBdP�BNR>I
BJMILVJBKQ�PQ>QRQB�>KA�S>OFLRP�@LROQ�AB@FPFLKP�COLJ�3BKKBPPBB�@LROQP
OBD>OAFKD�PBUR>I�E>O>PPJBKQ��%LOHIFCQ�FP�FK@LOMLO>QBA�FK�3BKKBPPBB�>KA
E>P�FQP�MOFK@FM>I�MI>@B�LC�?RPFKBPP�FK�->PESFIIB��,OP��'>OOFP�FP�>IPL�>
@FQFWBK�LC�3BKKBPPBB��$UMI>FK�TEV�FC�PEB�?OFKDP�EBO�BJMILVJBKQ
AFP@OFJFK>QFLK�>KA�PBUR>I�E>O>PPJBKQ�I>TPRFQ�FK�>�CBABO>I�@LROQ�EBO
I>TPRFQ�TFII�?B�AFPJFPPBA�CLO�I>@H�LC�PR?GB@Q�J>QQBO�GROFPAF@QFLK�

�� 2RMMLPB�,O��>KA�,OP��1L?FKPLK�CFKA�FK�QEB�LOFDFK>I�M>MBOTLOH�TFQE
2B>T>V�5LIHPT>DBK�QE>Q�QEBOB�FP�>�@LKQO>@QR>I�>DOBBJBKQ�TFQE�>
MOLSFPFLK�QE>Q�P>VP�a>II�AFPMRQBP�>OFPFKD�?BQTBBK�?RVBO�>KA�2B>T>V
5LIHPT>DBK�TFII�?B�IFQFD>QBA�FC�>Q�>II�FK�QEB�@LRKQV�@LROQP�LC
6BPQ@EBPQBO�"LRKQV�-BT�8LOH�b�6FII�QEB�.HI>ELJ>�@LROQ�Q>HB�MBOPLK>I
GROFPAF@QFLK�LSBO�2B>T>V�5LIHPT>DBK�LO�TFII�FQ�OBNRFOB�QEB�1L?FKPLKP�QL
IFQFD>QB�QEBFO�@I>FJ�FK�-BT�8LOH�
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3.3 Motions and Discovery

LEARNING OBJECTIVES

�� $UMI>FK�ELT�>�I>TPRFQ�@>K�?B�AFPJFPPBA�MOFLO�QL�>KV�QOF>I�
�� 4KABOPQ>KA�QEB�?>PF@�MOFK@FMIBP�>KA�MO>@QF@BP�LC�AFP@LSBOV�?BCLOB�>�QOF>I�

3EB�B>OIV�ME>PBP�LC�>�@FSFI�>@QFLK�>OB�@E>O>@QBOFWBA�?V�J>KV�AFCCBOBKQ�HFKAP�LC
JLQFLKP�>KA�>�@LJMIBU�MOL@BPP�LC�JRQR>I�C>@Q�CFKAFKD�?BQTBBK�QEB�M>OQFBP�QE>Q�FP
HKLTK�>P�AFP@LSBOV�� �I>TPRFQ�TFII�PQ>OQ�TFQE�QEBpleadings�� 	@LJMI>FKQ�>KA
>KPTBO�FK�BSBOV�@>PB�>KA�FK�PLJB�@>PBP�>�@LRKQBO@I>FJ�?V�QEB�ABCBKA>KQ�>D>FKPQ
QEB�MI>FKQFCC�>KA�QEB�MI>FKQFCCdP�OBMIV�QL�QEB�ABCBKA>KQdP�@LRKQBO@I>FJ
�� CQBO�QEB
MIB>AFKDP�QEB�M>OQFBP�J>V�J>HB�S>OFLRPmotions �� �TEF@E�>OB�OBNRBPQP�QL�QEB
GRADB��,LQFLKP�FK�QEB�B>OIV�PQ>DBP�LC�>�I>TPRFQ�RPR>IIV�>FJ�QL�AFPJFPP�QEB�I>TPRFQ�QL
E>SB�FQ�JLSBA�QL�>KLQEBO�SBKRB�LO�QL�@LJMBI�QEB�LQEBO�M>OQV�QL�>@Q�FK�@BOQ>FK�T>VP
AROFKD�QEB�AFP@LSBOV�MOL@BPP�

Initial Pleadings, and Motions to Dismiss

3EB�CFOPQ�M>MBOP�CFIBA�FK�>�I>TPRFQ�>OB�@>IIBA�QEB�MIB>AFKDP��3EBPB�FK@IRAB�QEB
MI>FKQFCCdP�@LJMI>FKQ�>KA�QEBK�	RPR>IIV�>CQBO�QEFOQV�LO�JLOB�A>VP
�QEB�>KPTBO�LO
OBPMLKPB�COLJ�QEB�ABCBKA>KQ��3EB�>KPTBO�J>V�?B�@LRMIBA�TFQE�>�@LRKQBO@I>FJ
>D>FKPQ�QEB�MI>FKQFCC��	(K�BCCB@Q�QEB�ABCBKA>KQ�?B@LJBP�QEB�MI>FKQFCC�CLO�QEB�@I>FJP
PEB�E>P�>D>FKPQ�QEB�LOFDFK>I�MI>FKQFCC�
�3EB�MI>FKQFCC�J>V�OBMIV�QL�>KV�@LRKQBO@I>FJ
?V�QEB�ABCBKA>KQ�

2Q>QB�>KA�CBABO>I�ORIBP�LC�@FSFI�MOL@BAROB�OBNRFOB�QE>Q�QEB�@LJMI>FKQ�JRPQ�PQ>QB�QEB
K>QROB�LC�QEB�MI>FKQFCCdP�@I>FJ�QEB�GROFPAF@QFLK�LC�QEB�@LROQ�>KA�QEB�K>QROB�LC�QEB
OBIFBC�QE>Q�FP�?BFKD�>PHBA�CLO�	RPR>IIV�>K�>T>OA�LC�JLKBV�?RQ�PLJBQFJBP�>K
FKGRK@QFLK�LO�>�AB@I>O>QFLK�LC�IBD>I�OFDEQP
��(K�>K�>KPTBO�QEB�ABCBKA>KQ�TFII�LCQBK
ABKV�>II�QEB�>IIBD>QFLKP�LC�QEB�@LJMI>FKQ�LO�TFII�>AJFQ�QL�@BOQ>FK�LC�FQP�>IIBD>QFLKP
>KA�ABKV�LQEBOP�

 �@LJMI>FKQ�>KA�PR?PBNRBKQ�MIB>AFKDP�>OB�RPR>IIV�NRFQB�DBKBO>I�>KA�DFSB�IFQQIB
ABQ>FI��">PBP�@>K�?B�AB@FABA�LK�QEB�MIB>AFKDP�>ILKB�FK�QEB�CLIILTFKD�PFQR>QFLKP��	�
�(C
QEB�ABCBKA>KQ�C>FIP�QL�>KPTBO�QEB�@LJMI>FKQ�QEB�@LROQ�@>K�BKQBO�>�ABC>RIQ�GRADJBKQ
>T>OAFKD�QEB�MI>FKQFCC�TE>Q�EB�PBBHP��	�
�3EB�ABCBKA>KQ�@>K�JLSB�QL�AFPJFPP�QEB
@LJMI>FKQ�LK�QEB�DOLRKAP�QE>Q�QEB�MI>FKQFCC�C>FIBA�QL�aPQ>QB�>�@I>FJ�LK�TEF@E�OBIFBC
@>K�?B�DO>KQBAb�LO�LK�QEB�?>PFP�QE>Q�QEBOB�FP�KL�PR?GB@Q�J>QQBO�GROFPAF@QFLK�CLO�QEB

��� 3EB�FKFQF>I�AL@RJBKQP�CFIBA�?V
M>OQFBP�FK�>�I>TPRFQ�

��� 6OFQQBK�OBNRBPQP�J>AB�QL�>
MOBPFAFKD�GRADB��3EBPB�FK@IRAB
JLQFLKP�QL�AFPJFPP�JLQFLKP�CLO
PRJJ>OV�GRADJBKQ�JLQFLKP�QL
AFOB@Q�>K�LMMLPFKD�M>OQV�QL
AFSRIDB�JLOB�FK�AFP@LSBOV
JLQFLKP�CLO�>�AFOB@QBA�SBOAF@Q
JLQFLKP�CLO�GRADJBKQ�K�L�S�
>KA�J>KV�LQEBOP�
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@LROQ�@ELPBK�?V�QEB�MI>FKQFCC�LO�LK�QEB�?>PFP�QE>Q�QEBOB�FP�KL�MBOPLK>I�GROFPAF@QFLK
LSBO�QEB�ABCBKA>KQ��3EB�ABCBKA>KQ�FP�P>VFKD�FK�BCCB@Q�QE>Q�BSBK�FC�>II�QEB�MI>FKQFCCdP
>IIBD>QFLKP�>OB�QORB�QEBV�AL�KLQ�>JLRKQ�QL�>�IBD>I�@I>FJ�QE>Q�@>K�?B�EB>OA�?V�QEB
@LROQ��%LO�BU>JMIB�>�@I>FJ�QE>Q�QEB�ABCBKA>KQ�FKAR@BA�>�TLJ>K�QL�PQLM�A>QFKD�QEB
MI>FKQFCC�	>�PL�@>IIBA�>IFBK>QFLK�LC�>CCB@QFLKP�@>RPB�LC�>@QFLK
�FP�KL�ILKDBO�>@QFLK>?IB
FK�42�PQ>QB�@LROQP�>KA�>KV�@LROQ�TFII�AFPJFPP�QEB�@LJMI>FKQ�TFQELRQ�>KV�CROQEBO
MOL@BBAFKDP��	3EFP�QVMB�LC�AFPJFPP>I�FP�L@@>PFLK>IIV�PQFII�@>IIBA�>�ABJROOBO�


 �QEFOA�HFKA�LC�AFPJFPP>I�@>K�Q>HB�MI>@B�LK�>�JLQFLK�CLOsummary judgment �� ��(C
QEBOB�FP�KL�QOF>?IB�NRBPQFLK�LC�C>@Q�LO�I>T�QEBOB�FP�KL�OB>PLK�QL�E>SB�>�QOF>I��%LO
BU>JMIB�QEB�MI>FKQFCC�PRBP�LK�>�MOLJFPPLOV�KLQB�>KA�>Q�ABMLPFQFLK�	>K�LO>I
BU>JFK>QFLK�RKABO�L>QE
�QEB�ABCBKA>KQ�>AJFQP�E>SFKD�J>AB�KL�M>VJBKQ�LK�QEB
KLQB�>KA�LCCBOP�KL�BU@RPB�QE>Q�TLRIA�?B�OB@LDKFW>?IB�>P�>�OB>PLK�KLQ�QL�M>V��3EBOB
FP�KL�OB>PLK�QL�E>SB�>�QOF>I�>KA�QEB�@LROQ�PELRIA�DO>KQ�PRJJ>OV�GRADJBKQ�

Discovery

(C�QEBOB�FP�>�C>@QR>I�AFPMRQB�QEB�@>PB�TFII�RPR>IIV�FKSLISB�PLJB�ABDOBB�LC�AFP@LSBOV
TEBOB�B>@E�M>OQV�QOFBP�QL�DBQ�>P�JR@E�FKCLOJ>QFLK�LRQ�LC�QEB�LQEBO�M>OQV�>P�QEB
ORIBP�>IILT��4KQFI�QEB�����P�TEBK�AFP@LSBOV�?B@>JB�M>OQ�LC�@FSFI�MOL@BAROB�ORIBP�>
I>TPRFQ�T>P�COBNRBKQIV�>�D>JB�FK�TEF@E�B>@E�M>OQV�EFA�>P�JR@E�FKCLOJ>QFLK�>P
MLPPF?IB�>KA�QOFBA�QL�PROMOFPB�QEB�LQEBO�M>OQV�FK�@LROQ�

!BDFKKFKD�TFQE�>�@E>KDB�FK�QEB�%BABO>I�1RIBP�LC�"FSFI�/OL@BAROB�>ALMQBA�?V�QEB
2RMOBJB�"LROQ�FK������>KA�PR?PBNRBKQIV�CLIILTBA�?V�J>KV�LC�QEB�PQ>QBP�QEB�M>OQFBP
>OB�BKQFQIBA�QL�IB>OK�QEB�C>@QP�LC�QEB�@>PB�?BCLOB�QOF>I��3EB�?>PF@�FAB>�FP�QL�EBIM�QEB
M>OQFBP�ABQBOJFKB�TE>Q�QEB�BSFABK@B�JFDEQ�?B�TEL�QEB�MLQBKQF>I�TFQKBPPBP�>OB�>KA
TE>Q�PMB@FCF@�FPPRBP�>OB�OBIBS>KQ��#FP@LSBOV�@>K�MOL@BBA�?V�PBSBO>I�JBQELAP�� 
M>OQV�J>V�PBOSB�>K�FKQBOOLD>QLOV�LK�EFP�>ASBOP>OV`>�TOFQQBK�OBNRBPQ�CLO�>KPTBOP
QL�PMB@FCF@�NRBPQFLKP��.O�>�M>OQV�J>V�ABMLPB�QEB�LQEBO�M>OQV�LO�>�TFQKBPP�� 
ABMLPFQFLK�FP�>�IFSB�NRBPQFLK�>KA�>KPTBO�PBPPFLK�>Q�TEF@E�QEB�TFQKBPP�>KPTBOP
NRBPQFLKP�MRQ�QL�EFJ�?V�LKB�LC�QEB�M>OQFBPd�I>TVBOP��'FP�>KPTBOP�>OB�OB@LOABA
SBO?>QFJ�>KA�J>V�?B�RPBA�>Q�QOF>I��$>@E�M>OQV�FP�>IPL�BKQFQIBA�QL�FKPMB@Q�?LLHP
AL@RJBKQP�OB@LOAP�>KA�LQEBO�MEVPF@>I�FQBJP�FK�QEB�MLPPBPPFLK�LC�QEB�LQEBO��3EFP�FP
>�?OL>A�OFDEQ�>P�FQ�FP�KLQ�IFJFQBA�QL�GRPQ�BSFABK@B�QE>Q�FP�>AJFPPF?IB�>Q�QOF>I�
#FP@LSBOV�LC�MEVPF@>I�BSFABK@B�JB>KP�QE>Q�>�MI>FKQFCC�J>V�FKPMB@Q�>�@LJM>KVdP
>@@LRKQP�@RPQLJBO�IFPQP�>PPBQP�MOLCFQ�>KA�ILPP�PQ>QBJBKQP�?>I>K@B�PEBBQP
BKDFKBBOFKD�>KA�NR>IFQV�@LKQOLI�OBMLOQP�P>IBP�OBMLOQP�>KA�SFOQR>IIV�>KV�LQEBO
AL@RJBKQ�

3EB�I>TVBOP�KLQ�QEB�@LROQ�ORK�QEB�AFP@LSBOV�MOL@BPP��%LO�BU>JMIB�LKB�M>OQV
PFJMIV�J>HBP�>�TOFQQBK�ABJ>KA�PQ>QFKD�QEB�QFJB�>Q�TEF@E�QEB�ABMLPFQFLK�TFII�Q>HB

���  P�FK�>�AFOB@QBA�SBOAF@Q�TEBK�>
GRADB�DO>KQP�PRJJ>OV
GRADJBKQ�PEB�E>P�@LK@IRABA
QE>Q�QEBOB�>OB�KL�J>QQBOP�LC
I>T�LO�C>@Q�LK�TEF@E
OB>PLK>?IB�MBLMIB�TLRIA
AFP>DOBB��2RJJ>OV�GRADJBKQ�FP
>�CFK>I�LOABO�>KA�FQ�FP
>MMB>I>?IB�
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MI>@B�LO�QEB�QVMB�LC�AL@RJBKQP�FQ�TFPEBP�QL�FKPMB@Q�>KA�J>HB�@LMFBP�LC�� �M>OQV
RKOB>PLK>?IV�OBPFPQFKD�AFP@LSBOV�JBQELAP�	TEBQEBO�ABMLPFQFLKP�TOFQQBK
FKQBOOLD>QLOFBP�LO�OBNRBPQP�CLO�AL@RJBKQP
�@>K�?B�@E>IIBKDBA�ELTBSBO�>KA�GRADBP
>OB�LCQBK�?OLRDEQ�FKQL�QEB�MOL@BPP�QL�MRPE�OBIR@Q>KQ�M>OQFBP�QL�J>HB�JLOB
AFP@ILPROB�LO�QL�MOLQB@Q�>�M>OQV�COLJ�FOOBIBS>KQ�LO�RKOB>PLK>?IB�AFP@LSBOV�OBNRBPQP�
%LO�BU>JMIB�QEB�M>OQV�OB@BFSFKD�QEB�AFP@LSBOV�OBNRBPQ�@>K�>MMIV�QL�QEB�@LROQ�CLO�>
MOLQB@QFSB�LOABO�FC�FQ�@>K�PELT�QE>Q�QEB�ABJ>KA�FP�CLO�MOFSFIBDBA�J>QBOF>I�	B�D��>
M>OQVdP�I>TVBOPd�OB@LOAP�>OB�KLQ�LMBK�CLO�FKPMB@QFLK
�LO�QE>Q�QEB�ABJ>KA�T>P�J>AB
QL�E>O>PP�QEB�LMMLKBKQ��(K�@LJMIBU�@>PBP�?BQTBBK�@LJM>KFBP�QEB�AFP@LSBOV�LC
AL@RJBKQP�@>K�ORK�FKQL�QBKP�LC�JFIIFLKP�LC�M>DBP�>KA�@>K�Q>HB�VB>OP��#BMLPFQFLKP
@>K�@LKPRJB�A>VP�LO�BSBK�TBBHP�LC�>K�BUB@RQFSBdP�QFJB�

KEY TAKEAWAY

,>KV�@>PBP�KBSBO�DBQ�QL�QOF>I��3EBV�>OB�AFPMLPBA�LC�?V�JLQFLKP�QL�AFPJFPP�LO
>OB�PBQQIBA�>CQBO�BUQBKPFSB�AFP@LSBOV�J>HBP�@IB>O�QL�QEB�M>OQFBP�QEB�PQOBKDQEP
>KA�TB>HKBPPBP�LC�QEB�M>OQFBP�QL�QEB�AFPMRQB�

EXERCISES

�� ,OP��1L?FKPLK�	FK�QEB�5LIHPT>DBK� RAF�@>PB
�KBSBO�BPQ>?IFPEBP
OBPFABK@V�FK� OFWLK>�OBQROKP�QL�-BT�8LOH�>KA�CFIBP�EBO�@>PB�FK�CBABO>I
AFPQOF@Q�@LROQ�FK�-BT�8LOH�>IIBDFKD�AFSBOPFQV�GROFPAF@QFLK�� PPRJB�QE>Q
QEB�ABCBKA>KQP�AL�KLQ�T>KQ�QL�E>SB�QEB�@>PB�EB>OA�FK�CBABO>I�@LROQ�
6E>Q�JLQFLK�TFII�QEBV�J>HB�

�� 4KABO�@LKQOF?RQLOV�KBDIFDBK@B�QEB�KBDIFDBK@B�LC�>KV�MI>FKQFCC�QE>Q
@>RPBP�LO�@LKQOF?RQBP�QL�QEB�FKGROFBP�>�MI>FKQFCC�@LJMI>FKP�LC�TFII�?B
DOLRKAP�CLO�AFPJFPP>I��2RMMLPB�QE>Q�FK�AFP@LSBOV�,O��%BOIFQL�FKFerlito v.
Johnson & Johnson	2B@QFLK������">PBP�
�>AJFQP�QE>Q�EB�?OLRDEQ�QEB
@FD>OBQQB�IFDEQBO�A>KDBOLRPIV�@ILPB�QL�EFP�@LPQRJB�P>VFKD�a8BP�VLR
@LRIA�ABCFKFQBIV�P>V�(�T>P�?BFKD�@>OBIBPP��(�E>A�>�CBT�AOFKHP�RKABO�JV
?BIQ�b� IPL�,OP��%BOIFQL�>AJFQP�QE>Q�PEB�KBSBO�OB>AP�MOLAR@Q�FKPQOR@QFLKP
COLJ�J>KRC>@QROBOP��(C�QEB�@>PB�FP�?OLRDEQ�FK�>�PQ>QB�TEBOB�@LKQOF?RQLOV
KBDIFDBK@B�FP�QEB�I>T�LK�TE>Q�?>PFP�@>K�)LEKPLK���)LEKPLK�E>SB�QEB
@>PB�AFPJFPPBA�?BCLOB�QOF>I�
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3.4 The Pretrial and Trial Phase

LEARNING OBJECTIVES

�� 4KABOPQ>KA�ELT�GRADBP�@>K�MRPE�M>OQFBP�FKQL�MOBQOF>I�PBQQIBJBKQ�
�� $UMI>FK�QEB�JB>KFKD�>KA�RPB�LC�AFOB@QBA�SBOAF@QP�
�� #FPQFKDRFPE�>�AFOB@QBA�SBOAF@Q�COLJ�>�GRADJBKQ�K�L�S��	aKLQTFQEPQ>KAFKD

QEB�SBOAF@Qb
�

 CQBO�@LKPFABO>?IB�AFP@LSBOV�LKB�LC�QEB�M>OQFBP�J>V�?BIFBSB�QE>Q�QEBOB�FP�KL�QOF>?IB
FPPRB�LC�I>T�LO�C>@Q�CLO�QEB�@LROQ�QL�@LKPFABO�>KA�J>V�CFIB�>�JLQFLK�TFQE�QEB�@LROQ
CLO�PRJJ>OV�GRADJBKQ��4KIBPP�FQ�FP�SBOV�@IB>O�QEB�GRADB�TFII�ABKV�>�PRJJ>OV
GRADJBKQ�JLQFLK�?B@>RPB�QE>Q�BKAP�QEB�@>PB�>Q�QEB�QOF>I�IBSBI��FQ�FP�>�aCFK>I�LOABOb�FK
QEB�@>PB�QE>Q�QBIIP�QEB�MI>FKQFCC�aKLb�>KA�IB>SBP�KL�OLLJ�QL�?OFKD�>KLQEBO�I>TPRFQ
>D>FKPQ�QEB�ABCBKA>KQ�CLO�QE>Q�M>OQF@RI>O�PBQ�LC�C>@QP�	OBP�GRAF@>Q>
��(C�QEB�MI>FKQFCC
PR@@BPPCRIIV�>MMB>IP�>�PRJJ>OV�GRADJBKQ�JLQFLK�QEB�@>PB�TFII�@LJB�?>@H�QL�QEB
QOF>I�@LROQ�

/OFLO�QL�QEB�QOF>I�QEB�GRADB�J>V�>IPL�@LKSBKB�QEB�M>OQFBP�FK�>K�BCCLOQ�QL�FKSBPQFD>QB
QEB�MLPPF?FIFQFBP�LC�PBQQIBJBKQ��4PR>IIV�QEB�GRADB�TFII�BUMILOB�QEB�PQOBKDQEP�>KA
TB>HKBPPBP�LC�B>@E�M>OQVdP�@>PB�TFQE�QEB�>QQLOKBVP��3EB�M>OQFBP�J>V�AB@FAB�QE>Q�FQ�FP
JLOB�MORABKQ�LO�BCCF@FBKQ�QL�PBQQIB�QE>K�QL�OFPH�DLFKD�QL�QOF>I�

Pretrial Conference

 Q�S>OFLRP�QFJBP�AROFKD�QEB�AFP@LSBOV�MOL@BPP�ABMBKAFKD�LK�QEB�K>QROB�>KA
@LJMIBUFQV�LC�QEB�@>PB�QEB�@LROQ�J>V�ELIA�>�MOBQOF>I�@LKCBOBK@B�QL�@I>OFCV�QEB�FPPRBP
>KA�BPQ>?IFPE�>�QFJBQ>?IB��3EB�@LROQ�J>V�>IPL�ELIA�>�PBQQIBJBKQ�@LKCBOBK@B�QL�PBB�FC
QEB�M>OQFBP�@>K�TLOH�LRQ�QEBFO�AFCCBOBK@BP�>KA�>SLFA�QOF>I�>IQLDBQEBO��.K@B�AFP@LSBOV
FP�@LJMIBQB�QEB�@>PB�JLSBP�LK�QL�QOF>I�FC�FQ�E>P�KLQ�?BBK�PBQQIBA��,LPQ�@>PBP�>OB
PBQQIBA�?BCLOB�QEFP�PQ>DB��MBOE>MP����MBO@BKQ�LC�>II�@FSFI�@>PBP�BKA�?BCLOB�QOF>I�>KA
JLOB�QE>K����MBO@BKQ�LC�@OFJFK>I�MOLPB@RQFLKP�BKA�TFQE�>�DRFIQV�MIB>�

Trial

 Q�QOF>I�QEB�CFOPQ�LOABO�LC�?RPFKBPP�FP�QL�PBIB@Q�>�GROV��	(K�>�@FSFI�@>PB�LC�>KV
@LKPBNRBK@B�BFQEBO�M>OQV�@>K�OBNRBPQ�LKB�?>PBA�LK�QEB�2FUQE� JBKAJBKQ�QL�QEB
42�"LKPQFQRQFLK�
�3EB�GRADB�>KA�PLJBQFJBP�QEB�I>TVBOP�>OB�MBOJFQQBA�QL�NRBPQFLK
QEB�GROLOP�QL�?B�PROB�QE>Q�QEBV�>OB�RK?F>PBA��3EFP�NRBPQFLKFKD�FP�HKLTK�>P�QEB�SLFO

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

���



AFOB�	MOLKLRK@BA�ST>EO�#$$1
��3EFP�FP�>K�FJMLOQ>KQ�MOL@BPP�>KA�>�DOB>Q�AB>I�LC
QELRDEQ�DLBP�FKQL�PBIB@QFKD�QEB�GROV�BPMB@F>IIV�FK�EFDE�MOLCFIB�@>PBP�� �GROV�M>KBI
@>K�?B�>P�CBT�>P�PFU�MBOPLKP�LO�>P�J>KV�>P�QTBISB�TFQE�>IQBOK>QBP�PBIB@QBA�>KA
PFQQFKD�FK�@LROQ�FK�@>PB�LKB�LC�QEB�GROLOP�FP�RK>?IB�QL�@LKQFKRB��(K�>�ILKD�QOF>I�E>SFKD
>IQBOK>QBP�FP�BPPBKQF>I��BSBK�FK�PELOQBO�QOF>IP�JLPQ�@LROQP�TFII�E>SB�>Q�IB>PQ�QTL
>IQBOK>QB�GROLOP�

(K�?LQE�@OFJFK>I�>KA�@FSFI�QOF>IP�B>@E�PFAB�E>P�LMMLOQRKFQFBP�QL�@E>IIBKDB�MLQBKQF>I
GROLOP�CLO�@>RPB��%LO�BU>JMIB�FK�QEB�1L?FKPLKPd�@>PB�>D>FKPQ� RAF�QEB�>QQLOKBVP
OBMOBPBKQFKD� RAF�TFII�T>KQ�QL�HKLT�FC�>KV�MOLPMB@QFSB�GROLOP�E>SB�BSBO�LTKBA�>K
 RAF�TE>Q�QEBFO�BUMBOFBK@B�E>P�?BBK�>KA�FC�QEBV�E>A�>�PFJFI>O�MOL?IBJ�	LO�TLOPB

TFQE�QEBFO� RAF�QE>Q�T>P�KLQ�OBPLISBA�QL�QEBFO�P>QFPC>@QFLK��(C�PL�QEB�ABCBKPB
>QQLOKBV�@LRIA�TBII�?BIFBSB�QE>Q�PR@E�>�GROLO�E>P�>�MLQBKQF>I�CLO�>�?F>P�>D>FKPQ�EBO
@IFBKQ��(K�QE>Q�@>PB�PEB�@LRIA�RPB�>�@E>IIBKDB�CLO�@>RPB�BUMI>FKFKD�QL�QEB�GRADB�QEB
?>PFP�CLO�EBO�@E>IIBKDB��3EB�GRADB�>Q�EBO�AFP@OBQFLK�@LRIA�BFQEBO�>@@BMQ�QEB�CLO�
@>RPB�OB>PLK�LO�OBGB@Q�FQ�

$SBK�FC�>K�>QQLOKBV�@>KKLQ�>OQF@RI>QB�>�CLO�@>RPB�OB>PLK�>@@BMQ>?IB�QL�QEB�GRADB�EB
J>V�RPB�LKB�LC�PBSBO>I�MBOBJMQLOV�@E>IIBKDBP�QE>Q�JLPQ�PQ>QBP�	>KA�QEB�CBABO>I
PVPQBJ
�>IILT�� �QOF>I�>QQLOKBV�TFQE�J>KV�VB>OP�LC�BUMBOFBK@B�J>V�E>SB�>�PFUQE
PBKPB�>?LRQ�>�MLQBKQF>I�GROLO�>KA�FK�@LKPRIQ>QFLK�TFQE�QEB�@IFBKQ�J>V�AB@FAB�QL�RPB
>�MBOBJMQLOV�@E>IIBKDB�QL�>SLFA�E>SFKD�QE>Q�GROLO�LK�QEB�M>KBI�

 CQBO�QEB�GROV�FP�PTLOK�>KA�PB>QBA�QEB�MI>FKQFCCdP�I>TVBO�J>HBP�>K�LMBKFKD
PQ>QBJBKQ�I>VFKD�LRQ�QEB�K>QROB�LC�QEB�MI>FKQFCCdP�@I>FJ�QEB�C>@QP�LC�QEB�@>PB�>P�QEB
MI>FKQFCC�PBBP�QEBJ�>KA�QEB�BSFABK@B�QE>Q�QEB�I>TVBO�TFII�MOBPBKQ��3EB�ABCBKA>KQdP
I>TVBO�J>V�>IPL�J>HB�>K�LMBKFKD�PQ>QBJBKQ�LO�J>V�OBPBOSB�EFP�OFDEQ�QL�AL�PL�>Q�QEB
BKA�LC�QEB�MI>FKQFCCdP�@>PB�

3EB�MI>FKQFCCdP�I>TVBO�QEBK�@>IIP�TFQKBPPBP�>KA�MOBPBKQP�QEB�MEVPF@>I�BSFABK@B�QE>Q�FP
OBIBS>KQ�QL�EBO�MOLLC��3EB�AFOB@Q�QBPQFJLKV�>Q�QOF>I�FP�RPR>IIV�C>O�COLJ�>�PJLLQE
K>OO>QFLK��3EB�ORIBP�LC�BSFABK@B�	QE>Q�DLSBOK�QEB�HFKAP�LC�QBPQFJLKV�>KA�AL@RJBKQP
QE>Q�J>V�?B�FKQOLAR@BA�>Q�QOF>I
�>KA�QEB�NRBPQFLK�>KA�>KPTBO�CLOJ>Q�QBKA�QL�J>HB
QEB�MOBPBKQ>QFLK�LC�BSFABK@B�@ELMMV�>KA�AFCCF@RIQ�QL�CLIILT�

 KVLKB�TEL�E>P�T>Q@EBA�>K�>@QR>I�QBIBSFPBA�QOF>I�LO�>�QBIBSFPFLK�JBILAO>J>
CB>QROFKD�>�QOF>I�P@BKB�TFII�>MMOB@F>QB�QEB�K>QROB�LC�QEB�QOF>I�FQPBIC��TFQKBPPBP�>OB
>PHBA�NRBPQFLKP�>?LRQ�>�KRJ?BO�LC�FPPRBP�QE>Q�J>V�LO�J>V�KLQ�?B�OBI>QBA�QEB
LMMLPFKD�I>TVBO�TFII�COBNRBKQIV�L?GB@Q�QL�QEB�NRBPQFLK�LO�QEB�CLOJ�FK�TEF@E�FQ�FP
>PHBA�>KA�QEB�GROV�J>V�?B�PBKQ�COLJ�QEB�OLLJ�TEFIB�QEB�I>TVBOP�>ODRB�>Q�QEB�?BK@E
?BCLOB�QEB�GRADB�
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 CQBO�AFOB@Q�QBPQFJLKV�LC�B>@E�TFQKBPP�FP�LSBO�QEB�LMMLPFKD�I>TVBO�J>V�@LKAR@Q
@OLPP�BU>JFK>QFLK��3EFP�FP�>�@OR@F>I�@LKPQFQRQFLK>I�OFDEQ��FK�@OFJFK>I�@>PBP�FQ�FP
MOBPBOSBA�FK�QEB�"LKPQFQRQFLKdP�2FUQE� JBKAJBKQ�	QEB�OFDEQ�QL�@LKCOLKQ�LKBdP
>@@RPBOP�FK�LMBK�@LROQ
��3EB�CLOJ>I�ORIBP�LC�AFOB@Q�QBPQFJLKV�>OB�QEBK�OBI>UBA�>KA
QEB�@OLPP�BU>JFKBO�J>V�MOL?B�QEB�TFQKBPP�JLOB�FKCLOJ>IIV�>PHFKD�NRBPQFLKP�QE>Q
J>V�KLQ�PBBJ�FJJBAF>QBIV�OBIBS>KQ��3EFP�FP�TEBK�QEB�LMMLPFKD�>QQLOKBV�J>V
?B@LJB�E>OPE�@>PQFKD�ALR?Q�LK�>�TFQKBPPdP�@OBAF?FIFQV�QOVFKD�QL�QOFM�EBO�RM�>KA
PELT�QE>Q�QEB�>KPTBOP�PEB�D>SB�>OB�C>IPB�LO�KLQ�QL�?B�QORPQBA��3EFP�RPB�LC�@OLPP�
BU>JFK>QFLK�>ILKD�TFQE�QEB�OBNRFOBJBKQ�QE>Q�QEB�TFQKBPP�JRPQ�OBPMLKA�QL
NRBPQFLKP�QE>Q�>OB�>Q�>II�OBIBS>KQ�QL�QEB�NRBPQFLKP�O>FPBA�?V�QEB�@>PB�AFPQFKDRFPEBP
@LJJLK�I>T�@LROQP�COLJ�QELPB�LC�>RQELOFQ>OF>K�OBDFJBP�>OLRKA�QEB�TLOIA�

%LIILTFKD�@OLPP�BU>JFK>QFLK�QEB�MI>FKQFCCdP�I>TVBO�J>V�QEBK�NRBPQFLK�QEB�TFQKBPP
>D>FK��QEFP�FP�@>IIBA�OBAFOB@Q�BU>JFK>QFLK�>KA�FP�RPBA�QL�ABJLKPQO>QB�QE>Q�QEB
TFQKBPPdP�LOFDFK>I�>KPTBOP�TBOB�>@@RO>QB�>KA�QL�PELT�QE>Q�>KV�FJMIF@>QFLKP
LQEBOTFPB�PRDDBPQBA�?V�QEB�@OLPP�BU>JFKBO�TBOB�RKT>OO>KQBA��3EB�@OLPP�
BU>JFKBO�J>V�QEBK�BKD>DB�QEB�TFQKBPP�FK�OB�@OLPP�BU>JFK>QFLK�>KA�PL�LK��3EB
MOL@BPP�RPR>IIV�PQLMP�>CQBO�@OLPP�BU>JFK>QFLK�LO�OBAFOB@Q�

#ROFKD�QEB�QOF>I�QEB�GRADBdP�@EFBC�OBPMLKPF?FIFQV�FP�QL�PBB�QE>Q�QEB�QOF>I�FP�C>FO�QL�?LQE
PFABP��.KB�?FD�MFB@B�LC�QE>Q�OBPMLKPF?FIFQV�FP�QL�ORIB�LK�QEB�>AJFPPF?FIFQV�LC�BSFABK@B�
 �GRADB�J>V�ORIB�QE>Q�>�M>OQF@RI>O�NRBPQFLK�FP�LRQ�LC�LOABO`QE>Q�FP�KLQ�OBIBS>KQ�LO
>MMOLMOF>QB`LO�QE>Q�>�DFSBK�AL@RJBKQ�FP�FOOBIBS>KQ��6EBOB�QEB�>QQLOKBV�FP
@LKSFK@BA�QE>Q�>�M>OQF@RI>O�TFQKBPP�>�M>OQF@RI>O�NRBPQFLK�LO�>�M>OQF@RI>O�AL@RJBKQ
	LO�M>OQ�QEBOBLC
�FP�@OFQF@>I�QL�EBO�@>PB�PEB�J>V�MOBPBOSB�>K�L?GB@QFLK�QL�QEB�@LROQdP
ORIFKD�?V�P>VFKD�aBU@BMQFLKb�FK�TEF@E�@>PB�QEB�@LROQ�PQBKLDO>MEBO�TFII�KLQB�QEB
BU@BMQFLK��LK�>MMB>I�QEB�>QQLOKBV�J>V�@FQB�>KV�KRJ?BO�LC�BU@BMQFLKP�>P�>AAFKD�RM
QL�QEB�I>@H�LC�>�C>FO�QOF>I�CLO�EBO�@IFBKQ�>KA�J>V�OBNRBPQ�>�@LROQ�LC�>MMB>IP�QL�LOABO�>
OBQOF>I�

%LO�QEB�JLPQ�M>OQ�@LROQP�LC�>MMB>I�TFII�KLQ�OBSBOPB�>KA�OBJ>KA�CLO�>�KBT�QOF>I
RKIBPP�QEB�QOF>I�@LROQ�GRADBdP�BOOLOP�>OB�aMOBGRAF@F>Ib�LO�a>K�>?RPB�LC�AFP@OBQFLK�b�(K
PELOQ�KBFQEBO�M>OQV�FP�BKQFQIBA�QL�>�MBOCB@Q�QOF>I�?RQ�LKIV�QL�>�C>FO�QOF>I�LKB�FK�TEF@E
QEB�QOF>I�GRADB�E>P�J>AB�LKIV�aE>OJIBPP�BOOLOPb�>KA�KLQ�MOBGRAF@F>I�LKBP�

 Q�QEB�BKA�LC�QEB�MI>FKQFCCdP�@>PB�QEB�ABCBKA>KQ�MOBPBKQP�EFP�@>PB�CLIILTFKD�QEB
P>JB�MOL@BAROB�GRPQ�LRQIFKBA��3EB�MI>FKQFCC�FP�QEBK�BKQFQIBA�QL�MOBPBKQ�OB?RQQ>I
TFQKBPPBP�FC�KB@BPP>OV�QL�ABKV�LO�>ODRB�TFQE�QEB�BSFABK@B�QEB�ABCBKA>KQ�E>P
FKQOLAR@BA��3EB�ABCBKA>KQ�FK�QROK�J>V�MOBPBKQ�aPROOB?RQQ>Ib�TFQKBPPBP�

6EBK�>II�QBPQFJLKV�E>P�?BBK�FKQOLAR@BA�BFQEBO�M>OQV�J>V�>PH�QEB�GRADB�CLO�>
directed verdict �� `>�SBOAF@Q�AB@FABA�?V�QEB�GRADB�TFQELRQ�>ASF@B�COLJ�QEB�GROV�

���  Q�QEB�@ILPB�LC�LKB�M>OQVdP
BSFABK@B�QEB�LQEBO�M>OQV�J>V
JLSB�CLO�>�AFOB@QBA�SBOAF@Q�LO
OBKBT�QE>Q�JLQFLK�>Q�QEB�@ILPB
LC�>II�M>OQFBPd�BSFABK@B�� �GRADB
TFII�AFOB@Q�>�SBOAF@Q�FC�QEBOB�FP
KL�OB>I�FPPRB�LC�C>@Q�CLO
OB>PLK>?IB�GROLOP�QL�@LKPFABO
>KA�FC�QEB�I>T�>P�>MMIFBA�QL�QEB
C>@QP�FK�BSFABK@B�@IB>OIV�C>SLOP
QEB�M>OQV�TEL�OBNRBPQP�QEB
AFOB@QBA�SBOAF@Q�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����3EB�/OBQOF>I�>KA�3OF>I�/E>PB ���



3EFP�JLQFLK�J>V�?B�DO>KQBA�FC�QEB�MI>FKQFCC�E>P�C>FIBA�QL�FKQOLAR@B�BSFABK@B�QE>Q�FP
IBD>IIV�PRCCF@FBKQ�QL�JBBQ�EBO�?ROABK�LC�MOLLC�LO�FC�QEB�ABCBKA>KQ�E>P�C>FIBA�QL�AL�QEB
P>JB�LK�FPPRBP�LK�TEF@E�PEB�E>P�QEB�?ROABK�LC�MOLLC��	%LO�BU>JMIB�QEB�MI>FKQFCC
>IIBDBP�QE>Q�QEB�ABCBKA>KQ�LTBP�EFJ�JLKBV�>KA�FKQOLAR@BP�>�PFDKBA�MOLJFPPLOV
KLQB��3EB�ABCBKA>KQ�@>KKLQ�PELT�QE>Q�QEB�KLQB�FP�FKS>IFA��3EB�ABCBKA>KQ�JRPQ�ILPB
QEB�@>PB�RKIBPP�EB�@>K�PELT�QE>Q�QEB�AB?Q�E>P�?BBK�M>FA�LO�LQEBOTFPB�AFP@E>ODBA�


3EB�ABCBKA>KQ�@>K�JLSB�CLO�>�AFOB@QBA�SBOAF@Q�>Q�QEB�@ILPB�LC�QEB�MI>FKQFCCdP�@>PB�?RQ
QEB�GRADB�TFII�RPR>IIV�T>FQ�QL�EB>O�QEB�BKQFOB�@>PB�RKQFI�AB@FAFKD�TEBQEBO�QL�AL�PL�
#FOB@QBA�SBOAF@QP�>OB�KLQ�RPR>IIV�DO>KQBA�PFK@B�FQ�FP�QEB�GROVdP�GL?�QL�ABQBOJFKB�QEB
C>@QP�FK�AFPMRQB�

(C�QEB�GRADB�OBCRPBP�QL�DO>KQ�>�AFOB@QBA�SBOAF@Q�B>@E�I>TVBO�TFII�QEBK�MOBPBKQ�>
@ILPFKD�>ODRJBKQ�QL�QEB�GROV�	LO�FC�QEBOB�FP�KL�GROV�QL�QEB�GRADB�>ILKB
��3EB�@ILPFKD
>ODRJBKQ�FP�RPBA�QL�QFB�RM�QEB�ILLPB�BKAP�>P�QEB�>QQLOKBV�QOFBP�QL�?OFKD�QLDBQEBO
S>OFLRP�PBBJFKDIV�RKOBI>QBA�C>@QP�FKQL�>�PQLOV�QE>Q�TFII�J>HB�PBKPB�QL�QEB�GROV�

 CQBO�@ILPFKD�>ODRJBKQP�QEB�GRADB�TFII�FKPQOR@Q�QEB�GROV��3EB�MROMLPB�LC�GROV
FKPQOR@QFLK�FP�QL�BUMI>FK�QL�QEB�GROLOP�QEB�JB>KFKD�LC�QEB�I>T�>P�FQ�OBI>QBP�QL�QEB
FPPRBP�QEBV�>OB�@LKPFABOFKD�>KA�QL�QBII�QEB�GROLOP�TE>Q�C>@QP�QEBV�JRPQ�ABQBOJFKB�FC
QEBV�>OB�QL�DFSB�>�SBOAF@Q�CLO�LKB�M>OQV�LO�QEB�LQEBO��$>@E�I>TVBO�TFII�E>SB�MOBM>OBA
>�PBQ�LC�TOFQQBK�FKPQOR@QFLKP�QE>Q�PEB�ELMBP�QEB�GRADB�TFII�DFSB�QL�QEB�GROV��3EBPB�TFII
?B�Q>FILOBA�QL�>AS>K@B�EBO�@IFBKQdP�@>PB��,>KV�>�SBOAF@Q�E>P�?BBK�LSBOQROKBA�LK
>MMB>I�?B@>RPB�>�QOF>I�GRADB�E>P�TOLKDIV�FKPQOR@QBA�QEB�GROV��3EB�GRADB�TFII
@>OBCRIIV�ABQBOJFKB�TEF@E�FKPQOR@QFLKP�QL�DFSB�>KA�LCQBK�TFII�RPB�>�PBQ�LC�M>QQBOK
FKPQOR@QFLKP�MOLSFABA�?V�QEB�PQ>QB�?>O�>PPL@F>QFLK�LO�QEB�PRMOBJB�@LROQ�LC�QEB�PQ>QB�
3EBPB�M>QQBOK�GROV�FKPQOR@QFLKP�>OB�LCQBK�P>CBO�?B@>RPB�QEBV�>OB�M>QQBOKBA�>CQBO
I>KDR>DB�QE>Q�>MMBII>QB�@LROQP�E>SB�RPBA�MOBSFLRPIV�>KA�>MMBII>QB�@LROQP�>OB�IBPP
IFHBIV�QL�CFKA�OBSBOPF?IB�BOOLO�FK�QEB�FKPQOR@QFLKP�

 CQBO�>II�FKPQOR@QFLKP�>OB�DFSBK�QEB�GROV�TFII�OBQFOB�QL�>�MOFS>QB�OLLJ�>KA�AFP@RPP�QEB
@>PB�>KA�QEB�>KPTBOP�OBNRBPQBA�?V�QEB�GRADB�CLO�>P�ILKD�>P�FQ�Q>HBP�QL�OB>@E�>
RK>KFJLRP�SBOAF@Q��2LJB�JFKLO�@>PBP�AL�KLQ�OBNRFOB�>�RK>KFJLRP�SBOAF@Q��(C�QEB
GROV�@>KKLQ�OB>@E�>�AB@FPFLK�QEFP�FP�@>IIBA�>�ERKD�GROV�>KA�QEB�@>PB�TFII�E>SB�QL�?B
OBQOFBA��6EBK�>�GROV�ALBP�OB>@E�>�SBOAF@Q�FQ�ABIFSBOP�FQ�FK�@LROQ�TFQE�?LQE�M>OQFBP
>KA�QEBFO�I>TVBOP�MOBPBKQ��3EB�GROV�FP�QEBK�AFP@E>ODBA�>KA�@LKQOLI�LSBO�QEB�@>PB
OBQROKP�QL�QEB�GRADB��	(C�QEBOB�FP�KL�GROV�QEB�GRADB�TFII�RPR>IIV�>KKLRK@B�FK�>
TOFQQBK�LMFKFLK�EFP�CFKAFKDP�LC�C>@Q�>KA�ELT�QEB�I>T�>MMIFBP�QL�QELPB�C>@QP��)ROFBP
GRPQ�>KKLRK@B�QEBFO�SBOAF@QP�>KA�AL�KLQ�PQ>QB�QEBFO�OB>PLKP�CLO�OB>@EFKD�QEBJ�


"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP
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Posttrial Motions

3EB�ILPFKD�M>OQV�FP�>IILTBA�QL�>PH�QEB�GRADB�CLO�>�KBT�QOF>I�LO�CLO�>�GRADJBKQ
KLQTFQEPQ>KAFKD�QEB�SBOAF@Q�	LCQBK�@>IIBA�>judgment n.o.v. �� �COLJ�QEB�+>QFKnon
obstante veredicto
�� �GRADB�TEL�AB@FABP�QE>Q�>�AFOB@QBA�SBOAF@Q�FP�>MMOLMOF>QB�TFII
RPR>IIV�T>FQ�QL�PBB�TE>Q�QEB�GROVdP�SBOAF@Q�FP��(C�FQ�FP�C>SLO>?IB�QL�QEB�M>OQV�QEB�GRADB
QEFKHP�PELRIA�TFK�PEB�@>K�OBIV�LK�QE>Q�SBOAF@Q��(C�QEB�SBOAF@Q�FP�CLO�QEB�LQEBO�M>OQV
EB�@>K�DO>KQ�QEB�JLQFLK�CLO�GRADJBKQ�K�L�S��3EFP�FP�>�P>CBO�T>V�QL�MOL@BBA�?B@>RPB�FC
QEB�GRADB�FP�OBSBOPBA�LK�>MMB>I�>�KBT�QOF>I�FP�KLQ�KB@BPP>OV��3EB�GROVdP�SBOAF@Q
>IT>VP�@>K�?B�OBPQLOBA�TEBOB>P�TFQELRQ�>�GROV�SBOAF@Q�	>P�E>MMBKP�TEBK�>�AFOB@QBA
SBOAF@Q�FP�DO>KQBA�?BCLOB�QEB�@>PB�DLBP�QL�QEB�GROV
�QEB�BKQFOB�@>PB�JRPQ�?B
MOBPBKQBA�QL�>�KBT�GROV�Ferlito v. Johnson & Johnson	2B@QFLK������">PBP�
�FIIRPQO>QBP
QEB�GRADJBKQ�K�L�S��MOL@BPP�FK�>�@>PB�TEBOB�QEB�GRADB�>IILTBA�QEB�@>PB�QL�DL�QL�>
GROV�QE>Q�T>P�LSBOIV�PVJM>QEBQF@�QL�QEB�MI>FKQFCCP�

1RIB���	?
�LC�QEB�%BABO>I�1RIBP�LC�"FSFI�/OL@BAROB�MOLSFABP�QEB�>RQELOFW>QFLK�CLO
CBABO>I�GRADBP�J>HFKD�>�GRADJBKQ�@LKQO>OV�QL�QEB�GRADJBKQ�LC�QEB�GROV��,LPQ�PQ>QBP
E>SB�>�PFJFI>O�ORIB�

1RIB���	?
�P>VP

6EBKBSBO�>�JLQFLK�CLO�>�AFOB@QBA�SBOAF@Q�J>AB�>Q�QEB�@ILPB�LC�>II�QEB�BSFABK@B�FP
ABKFBA�LO�CLO�>KV�OB>PLK�FP�KLQ�DO>KQBA�QEB�@LROQ�FP�ABBJBA�QL�E>SB�PR?JFQQBA�QEB
>@QFLK�QL�QEB�GROV�PR?GB@Q�QL�>�I>QBO�ABQBOJFK>QFLK�LC�QEB�IBD>I�NRBPQFLKP�O>FPBA�?V
QEB�JLQFLK��-LQ�I>QBO�QE>K����A>VP�>CQBO�BKQOV�LC�GRADJBKQ�>�M>OQV�TEL�E>P�JLSBA
CLO�>�AFOB@QBA�SBOAF@Q�J>V�JLSB�QL�E>SB�QEB�SBOAF@Q�>KA�>KV�GRADJBKQ�BKQBOBA
QEBOBLK�PBQ�>PFAB�>KA�QL�E>SB�GRADJBKQ�BKQBOBA�FK�>@@LOA>K@B�TFQE�QEB�M>OQVdP
JLQFLK�CLO�>�AFOB@QBA�SBOAF@Q�^: <�KBT�QOF>I�J>V�?B�MO>VBA�CLO�FK�QEB�>IQBOK>QFSB��(C
>�SBOAF@Q�T>P�OBQROKBA�QEB�@LROQ�J>V�>IILT�QEB�GRADJBKQ�QL�PQ>KA�LO�J>V�OBLMBK
QEB�GRADJBKQ�>KA�BFQEBO�LOABO�>�KBT�QOF>I�LO�AFOB@Q�QEB�BKQOV�LC�GRADJBKQ�>P�FC�QEB
OBNRBPQBA�SBOAF@Q�E>A�?BBK�AFOB@QBA�

��� )RADJBKQ�aKLQTFQEPQ>KAFKD
QEB�SBOAF@Qb�J>V�?B�>T>OABA
>CQBO�QEB�GROV�OBQROKP�>�SBOAF@Q
QE>Q�QEB�GRADB�?BIFBSBP�KL
O>QFLK>I�GROV�@LRIA�E>SB�@LJB
QL��)RADJBKQ�K�L�S��OBSBOPBP
QEB�SBOAF@Q�>KA�>T>OAP
GRADJBKQ�QL�QEB�M>OQV�>D>FKPQ
TELJ�QEB�GROVdP�SBOAF@Q�T>P
J>AB�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP
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KEY TAKEAWAY

3EB�MROMLPB�LC�>�QOF>I�GRADB�FP�QL�BKPROB�GRPQF@B�QL�>II�M>OQFBP�QL�QEB�I>TPRFQ�
3EB�GRADB�MOBPFABP�FKPQOR@QP�QEB�GROV�>KA�J>V�IFJFQ�TEL�QBPQFCFBP�>KA�TE>Q
QEBV�QBPQFCV�>?LRQ�TE>Q��(K�>II�LC�QEFP�QEB�GRADB�TFII�RPR>IIV�@LJJFQ�PLJB
BOOLOP��L@@>PFLK>IIV�QEBPB�TFII�?B�QEB�HFKAP�LC�BOOLOP�QE>Q�PBOFLRPIV
@LJMOLJFPB�>�C>FO�QOF>I�CLO�?LQE�M>OQFBP��$OOLOP�QE>Q�AL�PBOFLRPIV�@LJMOLJFPB
>�C>FO�QOF>I�CLO�?LQE�M>OQFBP�>OB�MOBGRAF@F>I�>P�LMMLPBA�QL�E>OJIBPP��3EB
>MMB>IP�@LROQ�JRPQ�AB@FAB�TEBQEBO�>KV�BOOLOP�LC�QEB�QOF>I�@LROQ�GRADB�>OB
MOBGRAF@F>I�LO�KLQ�

(C�>�GRADB�AFOB@QP�>�SBOAF@Q�QE>Q�BKAP�QEB�@>PB�CLO�QEB�M>OQV�TEL�E>PKdQ�>PHBA
CLO�LKB��FC�>�GRADB�DO>KQP�GRADJBKQ�K�L�S��QE>Q�TFII�Q>HB�>T>V�>�GROV�SBOAF@Q
QE>Q�LKB�PFAB�E>P�TLOHBA�SBOV�E>OA�QL�DBQ��3ERP�>�GRADB�JRPQ�?B�@>OBCRI�KLQ
QL�RKARIV�C>SLO�LKB�PFAB�LO�QEB�LQEBO�OBD>OAIBPP�LC�EFP�LO�EBO�PVJM>QEFBP�

EXERCISES

�� 6E>Q�FC�QEBOB�T>P�KLQ�>�AL@QOFKB�LC�OBP�GRAF@>Q>��6E>Q�TLRIA�QEB�IBD>I
PVPQBJ�?B�IFHB�

�� 6EV�AL�VLR�QEFKH�@OLPP�BU>JFK>QFLK�FP�>�aOFDEQb�>P�LMMLPBA�QL�>�aDLLA
QEFKDb��6E>Q�HFKA�LC�GRAF@F>I�PVPQBJ�TLRIA�KLQ�>IILT�@OLPP�BU>JFK>QFLK
LC�TFQKBPPBP�>P�>�J>QQBO�LC�OFDEQ�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP
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3.5 Judgment, Appeal, and Execution

LEARNING OBJECTIVES

�� 4KABOPQ>KA�QEB�MLPQQOF>I�MOL@BPP`ELT�>MMBII>QB�@LROQP�MOL@BPP�>MMB>IP�
�� $UMI>FK�ELT�>�@LROQdP�GRADJBKQ�FP�QO>KPI>QBA�FKQL�OBIFBC�CLO�QEB�TFKKFKD

M>OQV�

Judgment or Order

 Q�QEB�BKA�LC�>�QOF>I�QEB�GRADB�TFII�BKQBO�>K�LOABO�QE>Q�J>HBP�CFKAFKDP�LC�C>@Q�	LCQBK
TFQE�QEB�EBIM�LC�>�GROV
�>KA�@LK@IRPFLKP�LC�I>T��3EB�GRADB�TFII�>IPL�J>HB�>�GRADJBKQ
>P�QL�TE>Q�OBIFBC�LO�OBJBAV�PELRIA�?B�DFSBK��.CQBK�FQ�FP�>K�>T>OA�LC�JLKBV�A>J>DBP
QL�LKB�LC�QEB�M>OQFBP��3EB�ILPFKD�M>OQV�J>V�>PH�CLO�>�KBT�QOF>I�>Q�QEFP�MLFKQ�LO�TFQEFK
>�PELOQ�MBOFLA�LC�QFJB�CLIILTFKD��.K@B�QEB�QOF>I�GRADB�ABKFBP�>KV�PR@E�OBNRBPQ�QEB
GRADJBKQ`FK�QEB�CLOJ�LC�QEB�@LROQdP�LOABO`FP�CFK>I�

Appeal

(C�QEB�ILPBOdP�JLQFLK�CLO�>�KBT�QOF>I�LO�>�GRADJBKQ�K�L�S��FP�ABKFBA�QEB�ILPFKD�M>OQV
J>V�>MMB>I�?RQ�JRPQ�LOAFK>OFIV�MLPQ�>�?LKA�PRCCF@FBKQ�QL�BKPROB�QE>Q�QEBOB�>OB�CRKAP
QL�M>V�QEB�>JLRKQ�>T>OABA�QL�QEB�TFKKFKD�M>OQV��(K�>K�>MMB>I�QEB�>MMBII>KQ�>FJP
QL�PELT�QE>Q�QEBOB�T>P�PLJB�MOBGRAF@F>I�BOOLO�@LJJFQQBA�?V�QEB�QOF>I�GRADB��3EBOB
TFII�?B�BOOLOP�LC�@LROPB�?RQ�QEB�BOOLOP�JRPQ�?B�PFDKFCF@>KQ�	F�B��KLQ�E>OJIBPP
��3EB
?>PF@�FAB>�FP�CLO�>K�>MMBII>QB�@LROQ�QL�BKPROB�QE>Q�>�OB>PLK>?IV�C>FO�QOF>I�T>P
MOLSFABA�QL�?LQE�PFABP��$KCLO@BJBKQ�LC�QEB�@LROQdP�GRADJBKQ`>K�>T>OA�LC�JLKBV
>K�FKGRK@QFLK`FP�RPR>IIV�PQ>VBA�	MLPQMLKBA
�RKQFI�QEB�>MMBII>QB�@LROQ�E>P�ORIBA�� P
KLQBA�B>OIFBO�QEB�M>OQV�J>HFKD�QEB�>MMB>I�FP�@>IIBA�QEB�>MMBII>KQ�>KA�QEB�M>OQV
ABCBKAFKD�QEB�GRADJBKQ�FP�QEB�>MMBIIBB�	LO�FK�PLJB�@LROQP�QEB�MBQFQFLKBO�>KA�QEB
OBPMLKABKQ
�

#ROFKD�QEB�QOF>I�QEB�ILPFKD�M>OQV�J>V�E>SB�L?GB@QBA�QL�@BOQ>FK�MOL@BARO>I�AB@FPFLKP
?V�QEB�GRADB��(K�@LJMFIFKD�>�OB@LOA�LK�>MMB>I�QEB�>MMBII>KQ�KBBAP�QL�PELT�QEB
>MMBII>QB�@LROQ�PLJB�BU>JMIBP�LC�JFPQ>HBP�J>AB�?V�QEB�GRADB`CLO�BU>JMIB�E>SFKD
BOOLKBLRPIV�>AJFQQBA�BSFABK@B�E>SFKD�C>FIBA�QL�>AJFQ�MOLMBO�BSFABK@B�QE>Q�PELRIA
E>SB�?BBK�>AJFQQBA�LO�E>SFKD�TOLKDIV�FKPQOR@QBA�QEB�GROV��3EB�>MMBII>QB�@LROQ
JRPQ�ABQBOJFKB�FC�QELPB�JFPQ>HBP�TBOB�PBOFLRP�BKLRDE�QL�>JLRKQ�QL�MOBGRAF@F>I
BOOLO�
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 MMBII>QB�>KA�QOF>I�MOL@BAROBP�>OB�AFCCBOBKQ��3EB�>MMBII>QB�@LROQ�ALBP�KLQ�EB>O
TFQKBPPBP�LO�>@@BMQ�BSFABK@B��(Q�OBSFBTP�QEBrecordLC�QEB�@>PB`QEB�QO>KP@OFMQ�LC�QEB
TFQKBPPBPd�QBPQFJLKV�>KA�QEB�AL@RJBKQP�OB@BFSBA�FKQL�BSFABK@B�>Q�QOF>I`QL�QOV�QL
CFKA�>�IBD>I�BOOLO�LK�>�PMB@FCF@�OBNRBPQ�LC�LKB�LO�?LQE�LC�QEB�M>OQFBP��3EB�M>OQFBPd
I>TVBOP�MOBM>OB�?OFBCP�	TOFQQBK�PQ>QBJBKQP�@LKQ>FKFKD�QEB�C>@QP�FK�QEB�@>PB
�QEB
MOL@BARO>I�PQBMP�Q>HBK�>KA�QEB�>ODRJBKQ�LO�AFP@RPPFLK�LC�QEB�JB>KFKD�LC�QEB�I>T
>KA�ELT�FQ�>MMIFBP�QL�QEB�C>@QP�� CQBO�OB>AFKD�QEB�?OFBCP�LK�>MMB>I�QEB�>MMBII>QB
@LROQ�J>V�AFPMLPB�LC�QEB�>MMB>I�TFQELRQ�>ODRJBKQ�FPPRFKD�>�TOFQQBK�LMFKFLK�QE>Q
J>V�?B�SBOV�PELOQ�LO�J>KV�M>DBP��.CQBK�QELRDE�QEB�>MMBII>QB�@LROQ�TFII�EB>O�LO>I
>ODRJBKQ��	3EFP�@>K�?B�JLKQEP�LO�BSBK�JLOB�QE>K�>�VB>O�>CQBO�QEB�?OFBCP�>OB�CFIBA�

$>@E�I>TVBO�FP�DFSBK�>�PELOQ�MBOFLA�LC�QFJB�RPR>IIV�KL�JLOB�QE>K�QEFOQV�JFKRQBP�QL
MOBPBKQ�EFP�@IFBKQdP�@>PB��3EB�I>TVBO�O>OBIV�DBQP�>�@E>K@B�CLO�>K�BUQBKABA�PQ>QBJBKQ
?B@>RPB�EB�FP�RPR>IIV�FKQBOORMQBA�?V�NRBPQFLKP�COLJ�QEB�GRADBP��3EOLRDE�QEFP
BU@E>KDB�?BQTBBK�GRADBP�>KA�I>TVBOP�PMB@FCF@�IBD>I�MLPFQFLKP�@>K�?B�QBPQBA�>KA
QEBFO�IFJFQP�BUMILOBA�

#BMBKAFKD�LK�TE>Q�FQ�AB@FABP�QEB�>MMBII>QB�@LROQ�TFIIaffirmQEB�ILTBO�@LROQdP
GRADJBKQmodifyFQreverseFQ�LOremandFQ�QL�QEB�ILTBO�@LROQ�CLO�OBQOF>I�LO�LQEBO
>@QFLK�AFOB@QBA�?V�QEB�EFDEBO�@LROQ��3EB�>MMBII>QB�@LROQ�FQPBIC�ALBP�KLQ�Q>HB�PMB@FCF@
>@QFLK�FK�QEB�@>PB��FQ�PFQP�LKIV�QL�ORIB�LK�@LKQBPQBA�FPPRBP�LC�I>T��3EB�ILTBO�@LROQ
JRPQ�FPPRB�QEB�CFK>I�GRADJBKQ�FK�QEB�@>PB�� P�TB�E>SB�>IOB>AV�PBBK�QEBOB�FP�QEB
MLPPF?FIFQV�LC�>MMB>IFKD�COLJ�>K�FKQBOJBAF>QB�>MMBII>QB�@LROQ�QL�QEB�PQ>QB�PRMOBJB
@LROQ�FK�QTBKQV�KFKB�PQ>QBP�>KA�QL�QEB�42�2RMOBJB�"LROQ�COLJ�>�ORIFKD�COLJ�>
CBABO>I�@FO@RFQ�@LROQ�LC�>MMB>I��(K�@>PBP�O>FPFKD�@LKPQFQRQFLK>I�FPPRBP�QEBOB�FP�>IPL
QEB�MLPPF?FIFQV�LC�>MMB>I�QL�QEB�2RMOBJB�"LROQ�COLJ�QEB�PQ>QB�@LROQP�

+FHB�QOF>I�GRADBP�>MMBII>QB�GRADBP�JRPQ�CLIILT�MOBSFLRP�AB@FPFLKP�LO�MOB@BABKQ��!RQ
KLQ�BSBOV�MOBSFLRP�@>PB�FP�>�MOB@BABKQ�CLO�BSBOV�@LROQ��+LTBO�@LROQP�JRPQ�OBPMB@Q
>MMBII>QB�@LROQ�AB@FPFLKP�>KA�@LROQP�FK�LKB�PQ>QB�>OB�KLQ�?LRKA�?V�AB@FPFLKP�LC
@LROQP�FK�LQEBO�PQ>QBP��2Q>QB�@LROQP�>OB�KLQ�?LRKA�?V�AB@FPFLKP�LC�CBABO>I�@LROQP
BU@BMQ�LK�MLFKQP�LC�CBABO>I�I>T�QE>Q�@LJB�COLJ�CBABO>I�@LROQP�TFQEFK�QEB�PQ>QB�LO
COLJ�>�CBABO>I�@FO@RFQ�FK�TEF@E�QEB�PQ>QB�@LROQ�PFQP�� �PQ>QB�PRMOBJB�@LROQ�FP�KLQ
?LRKA�?V�@>PB�I>T�FK�>KV�LQEBO�PQ>QB��!RQ�>�PRMOBJB�@LROQ�FK�LKB�PQ>QB�TFQE�>�QVMB
LC�@>PB�FQ�E>P�KLQ�MOBSFLRPIV�AB>IQ�TFQE�J>V�CFKA�MBOPR>PFSB�OB>PLKFKD�FK�AB@FPFLKP
LC�LQEBO�PQ>QB�PRMOBJB�@LROQP�

%BABO>I�AFPQOF@Q�@LROQP�>OB�?LRKA�?V�QEB�AB@FPFLKP�LC�QEB�@LROQ�LC�>MMB>IP�FK�QEBFO
@FO@RFQ�?RQ�AB@FPFLKP�?V�LKB�@FO@RFQ�@LROQ�>OB�KLQ�MOB@BABKQP�CLO�@LROQP�FK�LQEBO
@FO@RFQP��%BABO>I�@LROQP�>OB�>IPL�?LRKA�?V�AB@FPFLKP�LC�QEB�PQ>QB�PRMOBJB�@LROQP
TFQEFK�QEBFO�DBLDO>MEF@�QBOOFQLOV�FK�AFSBOPFQV�GROFPAF@QFLK�@>PBP�� II�@LROQP�>OB
?LRKA�?V�AB@FPFLKP�LC�QEB�42�2RMOBJB�"LROQ�BU@BMQ�QEB�2RMOBJB�"LROQ�FQPBIC
TEF@E�PBIALJ�OBSBOPBP�FQPBIC�?RQ�LK�L@@>PFLK�E>P�LSBOQROKBA�FQP�LTK�MOB@BABKQP�
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-LQ�BSBOVQEFKD�>�@LROQ�P>VP�FK�>K�LMFKFLK�FP�>�MOB@BABKQ��2QOF@QIV�PMB>HFKD�LKIV�QEB
BU>@Q�ELIAFKD�FP�?FKAFKD�LK�QEB�ILTBO�@LROQP�� �ELIAFKD�FP�QEB�QEBLOV�LC�QEB�I>T�QE>Q
>MMIFBP�QL�QEB�M>OQF@RI>O�@FO@RJPQ>K@BP�MOBPBKQBA�FK�>�@>PB��3EB�@LROQP�J>V
PLJBQFJBP�AB@I>OB�TE>Q�QEBV�?BIFBSB�QL�?B�QEB�I>T�TFQE�OBD>OA�QL�MLFKQP�QE>Q�>OB
KLQ�@BKQO>I�QL�QEB�@>PB�?BFKD�AB@FABA��3EBPB�AB@I>O>QFLKP�>OB�@>IIBA�AF@Q>�	QEB
PFKDRI>Odictum
�>KA�QEB�ILTBO�@LROQP�AL�KLQ�E>SB�QL�DFSB�QEBJ�QEB�P>JB�TBFDEQ�>P
ELIAFKDP�

Judgment and Order

6EBK�>�M>OQV�E>P�KL�JLOB�MLPPF?IB�>MMB>IP�FQ�RPR>IIV�M>VP�RM�SLIRKQ>OFIV��(C�KLQ
SLIRKQ>OFIV�QEBK�QEB�ILPFKD�M>OQVdP�>PPBQP�@>K�?B�PBFWBA�LO�FQP�T>DBP�LO�LQEBO�FK@LJB
D>OKFPEBA�QL�P>QFPCV�QEB�GRADJBKQ��(C�QEB�CFK>I�GRADJBKQ�FP�>K�FKGRK@QFLK�C>FIROB�QL
CLIILT�FQP�AF@Q>QBP�@>K�IB>A�QL�>�@LKQBJMQ�@FQ>QFLK�TFQE�>�CFKB�LO�G>FI�QFJB�FJMLPBA�

KEY TAKEAWAY

3EB�MOL@BPP�LC�@LKAR@QFKD�>�@FSFI�QOF>I�E>P�J>KV�>PMB@QP�PQ>OQFKD�TFQE
MIB>AFKDP�>KA�@LKQFKRFKD�TFQE�JLQFLKP�AFP@LSBOV�JLOB�JLQFLKP�MOBQOF>I
@LKCBOBK@BP�>KA�CFK>IIV�QEB�QOF>I�FQPBIC�� Q�>II�PQ>DBP�QEB�ORIBP�LC�@FSFI
MOL@BAROB�>QQBJMQ�QL�DFSB�?LQE�PFABP�MIBKQV�LC�KLQF@B�LMMLOQRKFQV�QL�?B
EB>OA�AFP@LSBOV�LC�OBIBS>KQ�FKCLOJ>QFLK�@OLPP�BU>JFK>QFLK�>KA�QEB
MOBPBOS>QFLK�LC�MOL@BARO>I�L?GB@QFLKP�CLO�MROMLPBP�LC�>MMB>I�� II�LC�QEBPB
ORIBP�>KA�MOL@BAROBP�>OB�FKQBKABA�QL�MOLSFAB�B>@E�PFAB�TFQE�>�C>FO�QOF>I�
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EXERCISES

�� ,OP��1L?FKPLK�E>P�>�HBV�TFQKBPP�LK�>RQL�P>CBQV�QE>Q�QEB�GRADB�?BIFBSBP�FP
KLQ�NR>IFCFBA�>P�>K�BUMBOQ��3EB�GRADB�BU>JFKBP�QEB�TFQKBPP�TEFIB�QEB
GROV�FP�FK�QEB�GROV�OLLJ�>KA�AFPNR>IFCFBP�EFJ�COLJ�QBPQFCVFKD��3EB�GROV
ALBP�KLQ�DBQ�QL�EB>O�QEFP�TFQKBPP��'BO�>QQLOKBV�L?GB@QP��2EB�ILPBP�EBO
@>PB��6E>Q�>ODRJBKQ�TLRIA�VLR�BUMB@Q�,OP��1L?FKPLKdP�>QQLOKBV�QL
J>HB�FK�>K�>MMB>I�

�� 6EV�ALKdQ�>MMBII>QB�@LROQP�KBBA�>�TFQKBPP�?LU�CLO�TFQKBPPBP�QL�DFSB
QBPQFJLKV�RKABO�L>QE�

��  �QOF>I�GRADB�FK�-BS>A>�FP�TLKABOFKD�TEBQEBO�QL�BKCLO@B�>
PROOLD>QB�JLQEBOELLA�@LKQO>@Q��/BKBILMB�!>OO�LC�1BKL�-BS>A>
E>P�@LKQO>@QBA�TFQE�1BR?BK�>KA�3FK>�&LIA?BOD�QL�?B>O�QEB�FK
SFQOL�CBOQFIFWBA�BDD�LC�,OP��&LIA?BOD�� CQBO�@>OOVFKD�QEB�@EFIA�CLO
KFKB�JLKQEP�/BKBILMB�DFSBP�?FOQE�?RQ�PEB�FP�OBIR@Q>KQ�QL�DFSB�RM
QEB�@EFIA�BSBK�QELRDE�PEB�T>P�M>FA��������>Q�QEB�PQ>OQ�LC�QEB
@LKQO>@Q�>KA�TFII�B>OK�>K�>AAFQFLK>I��������LK�E>KAFKD�LSBO�QEB
?>?V�QL�QEB�&LIA?BODP��	!>OO�T>P�>K�BPMB@F>IIV�DLLA�@>KAFA>QB�CLO
PROOLD>QB�JLQEBOELLA��PEB�E>A�?LOKB�QTL�MBOCB@Q�@EFIAOBK�>KA
>Q�>DB����AOFKHP�KL�TFKB�ALBP�KLQ�PJLHB�LO�RPB�AORDP�LC�>KV
HFKA�MO>@QF@BP�VLD>�>KA�J>FKQ>FKP�>�I>ODBIV�SBDBQ>OF>K�AFBQ�TFQE
GRPQ�BKLRDE�JB>Q�QL�JBBQ�QEB�KBBAP�LC�QEB�CBQRP�TFQEFK�


3EB�&LIA?BODP�E>SB�>PHBA�QEB�GRADB�CLO�>K�LOABO�@LJMBIIFKD
/BKBILMB�QL�DFSB�RM�QEB�?>?V�TEL�T>P�CFSB�A>VP�LIA�TEBK�QEB
I>TPRFQ�T>P�CFIBA��3EB�?>?V�FP�KLT�>�JLKQE�LIA�>P�QEB�GRADB�ILLHP
FK�S>FK�CLO�DRFA>K@B�COLJ�>KV�-BS>A>�PQ>QRQB�CBABO>I�PQ>QRQB�LO
>KV�MOFLO�@>PB�FK�-BS>A>�QE>Q�>AAOBPPBA�QEB�FPPRB�LC�PROOLD>QB
JLQEBOELLA��'B�ALBP�CFKA�PBSBO>I�TBII�OB>PLKBA�@>PBP�LKB�COLJ
-BT�)BOPBV�LKB�COLJ�,F@EFD>K�>KA�LKB�COLJ�.OBDLK�� OB�>KV�LC
QEBPB�aMOB@BABKQb�QE>Q�EB�JRPQ�CLIILT��,>V�EB�>ALMQ�QEB
OB>PLKFKD�LC�>KV�LC�QEBPB�@LROQP�FC�EB�PELRIA�CFKA�QE>Q�OB>PLKFKD
MBOPR>PFSB�
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3.6 When Can Someone Bring a Lawsuit?

LEARNING OBJECTIVES

�� $UMI>FK�QEB�OBNRFOBJBKQP�CLO�PQ>KAFKD�QL�?OFKD�>�I>TPRFQ�FK�42�@LROQP�
�� #BP@OF?B�QEB�MOL@BPP�?V�TEF@E�>�DOLRM�LO�@I>PP�LC�MI>FKQFCCP�@>K�?B

@BOQFCFBA�QL�CFIB�>�@I>PP�>@QFLK�@>PB�

 IJLPQ�>KVLKB�@>K�?OFKD�>�I>TPRFQ�>PPRJFKD�QEBV�E>SB�QEB�CFIFKD�CBB�>KA�QEB�EBIM�LC
>K�>QQLOKBV��!RQ�QEB�@LROQ�J>V�KLQ�EB>O�FQ�CLO�>�KRJ?BO�LC�OB>PLKP��3EBOB�J>V�?B
KL�@>PB�LO�@LKQOLSBOPV�QEBOB�J>V�?B�KL�I>T�QL�PRMMLOQ�QEB�MI>FKQFCCdP�@I>FJ�FQ�J>V
?B�FK�QEB�TOLKD�@LROQ�QLL�JR@E�QFJB�JFDEQ�E>SB�I>MPBA�	>�PQ>QRQB�LC�IFJFQ>QFLKP
MOL?IBJ
�LO�QEB�MI>FKQFCC�J>V�KLQ�E>SB�PQ>KAFKD�

Case or Controversy: Standing to Sue

 OQF@IB�(((�LC�QEB�42�"LKPQFQRQFLK�MOLSFABP�IFJFQP�QL�CBABO>I�GRAF@F>I�MLTBO��%LO�PLJB
@>PBP�QEB�2RMOBJB�"LROQ�E>P�AB@FABA�QE>Q�FQ�E>P�KL�MLTBO�QL�>AGRAF@>QB�?B@>RPB
QEBOB�FP�KL�a@>PB�LO�@LKQOLSBOPV�b�%LO�BU>JMIB�MBOE>MP�QEB�@>PB�E>P�PBQQIBA�LO�QEB
aOB>I�M>OQFBP�FK�FKQBOBPQb�>OB�KLQ�?BCLOB�QEB�@LROQ��(K�PR@E�>�@>PB�>�@LROQ�JFDEQ
AFPJFPP�QEB�@>PB�LK�QEB�DOLRKAP�QE>Q�QEB�MI>FKQFCC�ALBP�KLQ�E>SB�aPQ>KAFKDb�QL�PRB�

%LO�BU>JMIB�PRMMLPB�VLR�PBB�>�PFUQBBK�TEBBI�JLSFKD�S>K�AOFSB�>@OLPP�VLRO
KBFDE?LOdP�CILTBO�?BA�ABPQOLVFKD�EBO�?BILSBA�OLPBP��8LR�E>SB�BKGLVBA�PBBFKD�EBO
OLPBP�BSBOV�PRJJBO�CLO�VB>OP��2EB�FP�CLOILOK�>KA�QBIIP�VLR�QE>Q�PEB�FP�KLQ�DLFKD�QL
O>FPB�OLPBP�QEBOB�>KVJLOB��2EB�>IPL�QBIIP�VLR�QE>Q�PEB�E>P�AB@FABA�KLQ�QL�PRB
?B@>RPB�PEB�E>P�J>AB�QEB�AB@FPFLK�QL�KBSBO�AB>I�TFQE�I>TVBOP�FC�>Q�>II�MLPPF?IB�
(K@BKPBA�VLR�AB@FAB�QL�PRB�LK�EBO�?BE>IC��!RQ�VLR�TFII�KLQ�E>SB�PQ>KAFKD�QL�PRB
?B@>RPB�VLRO�MBOPLK�LO�MOLMBOQV�T>P�KLQ�AFOB@QIV�FKGROBA�?V�QEB�JLSFKD�S>K�
2Q>KAFKD�JB>KP�QE>Q�LKIV�QEB�MBOPLK�TELPB�FKQBOBPQP�>OB�AFOB@QIV�>CCB@QBA�E>P�QEB
IBD>I�OFDEQ�QL�PRB�

3EB�PQ>KAFKD�AL@QOFKB�FP�B>PV�QL�RKABOPQ>KA�FK�PQO>FDEQCLOT>OA�@>PBP�PR@E�>P�QEFP
?RQ�FP�LCQBK�>�C>FOIV�@LJMIF@>QBA�J>QQBO��%LO�BU>JMIB�@>K�CFCQBBK�LO�JLOB�PQ>QB
>QQLOKBVP�DBKBO>I�?OFKD�>�I>TPRFQ�CLO�>�AB@I>O>QLOV�GRADJBKQ�QE>Q�QEB�EB>IQE�@>OB
IBDFPI>QFLK�M>PPBA�FK������FP�RK@LKPQFQRQFLK>I��6E>Q�M>OQF@RI>O�FKGROV�E>SB�QEBV�	LO
QEB�PQ>QBP
�PRCCBOBA�� OB�QEBV�QEB�?BPQ�PBQ�LC�MI>FKQFCCP�QL�O>FPB�QEFP�FPPRB��3FJB`>KA
QEB�2RMOBJB�"LROQ`TFII�QBII�
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Class Actions

,LPQ�I>TPRFQP�@LK@BOK�>�AFPMRQB�?BQTBBK�QTL�MBLMIB�LO�?BQTBBK�>�MBOPLK�>KA�>
@LJM>KV�LO�LQEBO�LOD>KFW>QFLK��!RQ�FQ�@>K�E>MMBK�QE>Q�PLJBLKB�FKGROBP�JLOB�QE>K
LKB�MBOPLK�>Q�QEB�P>JB�QFJB�� �AOFSBO�TEL�ORKP�>�OBA�IFDEQ�J>V�EFQ�>KLQEBO�@>O
@>OOVFKD�LKB�MBOPLK�LO�J>KV�MBLMIB��(C�PBSBO>I�MBLMIB�>OB�FKGROBA�FK�QEB�P>JB
>@@FABKQ�QEBV�B>@E�E>SB�QEB�OFDEQ�QL�PRB�QEB�AOFSBO�CLO�QEB�A>J>DB�QE>Q�EB�@>RPBA
QEBJ��"LRIA�QEBV�PRB�>P�>�DOLRM��4PR>IIV�KLQ�?B@>RPB�QEB�A>J>DBP�TLRIA�MOL?>?IV
KLQ�?B�QEB�P>JB�CLO�B>@E�MBOPLK�>KA�AFCCBOBKQ�C>@QP�TLRIA�E>SB�QL�?B�MOLSBA�>Q�QEB
QOF>I��/IRP�QEB�AOFSBO�LC�QEB�@>O�QE>Q�T>P�PQOR@H�JFDEQ�E>SB�?BBK�M>OQF>IIV�QL�?I>JB
PL�QEB�ABCBKA>KQdP�IF>?FIFQV�QLT>OA�EFJ�JFDEQ�?B�AFCCBOBKQ�COLJ�EFP�IF>?FIFQV�QLT>OA
QEB�M>PPBKDBOP�

(C�ELTBSBO�QEB�MLQBKQF>I�MI>FKQFCCP�TBOB�>II�FKGROBA�FK�QEB�P>JB�T>V�>KA�QEBFO
FKGROFBP�TBOB�FABKQF@>I�>�PFKDIB�I>TPRFQ�JFDEQ�?B�>�C>O�JLOB�BCCF@FBKQ�T>V�LC
ABQBOJFKFKD�IF>?FIFQV�>KA�AB@FAFKD�CFK>K@F>I�OBPMLKPF?FIFQV�QE>K�J>KV�FKAFSFAR>I
I>TPRFQP�

'LT�@LRIA�PR@E�>�PRFQ�?B�?OLRDEQ�� II�QEB�FKGROBA�M>OQFBP�@LRIA�EFOB�QEB�P>JB
I>TVBO�>KA�PEB�@LRIA�MOBPBKQ�>�@LJJLK�@>PB��!RQ�TFQE�>�DOLRM�KRJ?BOFKD�JLOB
QE>K�>�E>KACRI�LC�MBLMIB�FQ�@LRIA�?B@LJB�LSBOTEBIJFKDIV�@LJMIF@>QBA��2L�ELT
@LRIA�P>V�>�JFIIFLK�PQL@HELIABOP�TEL�?BIFBSBA�QEBV�TBOB�@EB>QBA�?V�>�@LOMLO>QFLK
BSBO�DBQ�QLDBQEBO�QL�PRB�

!B@>RPB�LC�QEBPB�QVMBP�LC�PFQR>QFLKP�QEBOB�FP�>�IBD>I�MOL@BAROB�QE>Q�MBOJFQP�LKB
MBOPLK�LO�>�PJ>II�DOLRM�LC�MBLMIB�QL�PBOSB�>P�OBMOBPBKQ>QFSBP�CLO�>II�LQEBOP��3EFP�FP
QEB�@I>PP�>@QFLK��3EB�@I>PP�>@QFLK�FP�MOLSFABA�CLO�FK�QEB�%BABO>I�1RIBP�LC�"FSFI
/OL@BAROB�	1RIB���
�>KA�FK�QEB�PBM>O>QB�@LABP�LC�@FSFI�MOL@BAROB�FK�QEB�PQ>QBP��3EBPB
ORIBP�AFCCBO�>JLKD�QEBJPBISBP�>KA�>OB�LCQBK�@LJMIBU�?RQ�FK�DBKBO>I�>KVLKB�@>K�CFIB
>�@I>PP�>@QFLK�FK�>K�>MMOLMOF>QB�@>PB�PR?GB@Q�QL�>MMOLS>I�LC�QEB�@LROQ��.K@B�QEB�@I>PP
FP�a@BOQFCFBAb�LO�GRADBA�QL�?B�>�IBD>IIV�>ABNR>QB�DOLRM�TFQE�@LJJLK�FKGROFBP�QEB
I>TVBOP�CLO�QEB�K>JBA�MI>FKQFCCP�?B@LJB�FK�BCCB@Q�I>TVBOP�CLO�QEB�BKQFOB�@I>PP�

4PR>IIV�>�MBOPLK�TEL�ALBPKdQ�T>KQ�QL�?B�FK�QEB�@I>PP�@>K�AB@FAB�QL�IB>SB��(C�PEB�ALBP
PEB�TFII�KLQ�?B�FK@IRABA�FK�>K�BSBKQR>I�GRADJBKQ�LO�PBQQIBJBKQ��!RQ�>�MLQBKQF>I
MI>FKQFCC�TEL�FP�FK@IRABA�FK�QEB�@I>PP�@>KKLQ�>CQBO�>�CFK>I�GRADJBKQ�FP�>T>OABA�PBBH
QL�OBIFQFD>QB�QEB�FPPRB�FC�PEB�FP�AFPP>QFPCFBA�TFQE�QEB�LRQ@LJB�BSBK�QELRDE�PEB�AFA
KLQ�M>OQF@FM>QB�>Q�>II�FK�QEB�IBD>I�MOL@BBAFKD�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����6EBK�">K�2LJBLKB�!OFKD�>�+>TPRFQ� ���



KEY TAKEAWAY

 KVLKB�@>K�CFIB�>�I>TPRFQ�TFQE�LO�TFQELRQ�QEB�EBIM�LC�>K�>QQLOKBV�?RQ�LKIV
QELPB�I>TPRFQP�TEBOB�>�MI>FKQFCC�E>P�PQ>KAFKD�TFII�?B�EB>OA�?V�QEB�@LROQP�
2Q>KAFKD�E>P�?B@LJB�>�@LJMIF@>QBA�NRBPQFLK�>KA�FP�RPBA�?V�QEB�@LROQP�QL
BKPROB�QE>Q�@FSFI�@>PBP�EB>OA�>OB�?BFKD�MROPRBA�?V�QELPB�TFQE�Q>KDF?IB�>KA
M>OQF@RI>O�FKGROFBP��"I>PP�>@QFLKP�>OB�>�T>V�LC�>DDOBD>QFKD�@I>FJP�QE>Q�>OB
PR?PQ>KQF>IIV�PFJFI>O�>KA�>OFPB�LRQ�LC�QEB�P>JB�C>@QP�>KA�@FO@RJPQ>K@BP�

EXERCISE

�� %R@EP�%RKBO>I�'LJB�FP�@>OOVFKD�QEB�?LAV�LC�"E>OIBP
$JJBKQE>IBO�QL�FQP�OBPQFKD�MI>@B�>Q�%LOBPQ�+>TK�"BJBQBOV�
"E>OIBPdP�TFCB�"EILB�>KA�QEBFO�QTL�@EFIAOBK�"ER@HV�>KA�"I>OF@B
>OB�CLIILTFKD�QEB�EB>OPB�TEBK�QEB�@LCCFK�C>IIP�LK�QEB�PQOBBQ
LMBKP�>KA�QEB�?LAV�LC�"E>OIBP�$JJBKQE>IBO�C>IIP�LRQ��3EB�TFCB
>KA�@EFIAOBK�>OB�PEL@HBA�>KA�>DDOFBSBA�>KA�I>QBO�PRB�FK�@FSFI
@LROQ�CLO�A>J>DBP�� PPRJB�QE>Q�QEFP�FP�>�SF>?IB�@>RPB�LC�>@QFLK
?>PBA�LK�aKBDIFDBKQ�FKCIF@QFLK�LC�BJLQFLK>I�AFPQOBPPb�FK�QEB�PQ>QB
LC�">IFCLOKF>�>KA�QE>Q�"E>OIBPdP�?OLQEBO�PFPQBO�FK�I>T�>KA
JRIQFMIB�@LRPFKP�>IPL�TBOB�FK�QEB�CRKBO>I�MOL@BPPFLK�>KA�P>T
TE>Q�E>MMBKBA��3EB�?OLQEBO�LC�"E>OIBP�*FKDPQLK�$JJBKQE>IBO
>IPL�PBBP�EFP�?OLQEBOdP�?LAV�LK�QEB�PQOBBQ�?RQ�EFP�TFCB�QEBFO�QEOBB
@EFIAOBK�>KA�PLJB�LC�"E>OIBPdP�LQEBO�@LRPFKP�AL�KLQ�

"E>OIBP�T>P�>@QR>IIV�BJLQFLK>IIV�@ILPBPQ�QL�*FKDPQLKdP�LIABPQ�PLK
-BPQLO�TEL�T>P�PQRAVFKD�>?OL>A�>Q�QEB�QFJB�LC�QEB�CRKBO>I�>KA
@LRIA�KLQ�J>HB�FQ�?>@H�FK�QFJB��'B�FP�>P�BJLQFLK>IIV�AFPQO>RDEQ�>Q
EFP�RK@IBdP�M>PPFKD�>P�>KVLKB�BIPB�FK�QEB�C>JFIV�>KA�FP�BPMB@F>IIV
DOFBSBA�LSBO�QEB�ABP@OFMQFLK�LC�QEB�FK@FABKQ�>KA�QEB�DO>FKV�SFABL
PELQ�?V�LKB�LC�QEB�@LRPFKP�LK�EFP�@BII�MELKB��6EL�E>P�PQ>KAFKD�QL
PRB�%R@EP�%RKBO>I�'LJB�>KA�TEL�ALBP�KLQ�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����6EBK�">K�2LJBLKB�!OFKD�>�+>TPRFQ� ���



3.7 Relations with Lawyers

LEARNING OBJECTIVES

�� 4KABOPQ>KA�QEB�S>OFLRP�T>VP�QE>Q�I>TVBOP�@E>ODB�CLO�PBOSF@BP�
�� #BP@OF?B�QEB�@LKQFKDBKQ�CBB�PVPQBJ�FK�QEB�4KFQBA�2Q>QBP�
�� *KLT�QEB�AFCCBOBK@B�?BQTBBK�QEB� JBOF@>K�ORIB�>KA�QEB�!OFQFPE�ORIB

TFQE�OBD>OA�QL�TEL�M>VP�>QQLOKBVPd�CBBP�

Legal Fees

+>TVBOP�@E>ODB�CLO�QEBFO�PBOSF@BP�FK�LKB�LC�QEOBB�AFCCBOBKQ�T>VP��CI>Q�O>QB�ELROIV
O>QB�>KA�@LKQFKDBKQ�CBB�� �CI>Q�O>QB�FP�RPBA�RPR>IIV�TEBK�QEB�TLOH�FP�OBI>QFSBIV
OLRQFKB�>KA�QEB�I>TVBO�HKLTP�FK�>AS>K@B�>MMOLUFJ>QBIV�ELT�ILKD�FQ�TFII�Q>HB�EBO�QL
AL�QEB�GL?��#O>TFKD�>�TFII�LO�ALFKD�>�OB>I�BPQ>QB�@ILPFKD�>OB�BU>JMIBP�LC�IBD>I�TLOH
QE>Q�FP�LCQBK�M>FA�>�CI>Q�O>QB��3EB�O>QB�FQPBIC�J>V�?B�?>PBA�LK�>�MBO@BKQ>DB�LC�QEB
TLOQE�LC�QEB�J>QQBO`P>V���MBO@BKQ�LC�>�ELJBdP�PBIIFKD�MOF@B�

+>TVBOP�DBKBO>IIV�@E>ODB�?V�QEB�ELRO�CLO�@LROQOLLJ�QFJB�>KA�CLO�LKDLFKD
OBMOBPBKQ>QFLK�FK�@LJJBO@F>I�J>QQBOP��5FOQR>IIV�BSBOV�PFW>?IB�I>T�CFOJ�?FIIP�FQP
@IFBKQP�?V�ELROIV�O>QBP�TEF@E�FK�I>ODB�@FQFBP�@>K�O>KDB�COLJ������CLO�>K�>PPL@F>QBdP
QFJB�QL������>KA�JLOB�CLO�>�PBKFLO�M>OQKBOdP�QFJB�

 �@LKQFKDBKQ�CBB�FP�LKB�QE>Q�FP�M>FA�LKIV�FC�QEB�I>TVBO�TFKP`QE>Q�FP�FQ�FP�@LKQFKDBKQ
LO�ABMBKAP�RMLK�QEB�PR@@BPP�LC�QEB�@>PB��3EFP�QVMB�LC�CBB�>OO>KDBJBKQ�FP�RPBA�JLPQ
LCQBK�FK�MBOPLK>I�FKGROV�@>PBP�	B�D��>RQLJL?FIB�>@@FABKQP�MOLAR@QP�IF>?FIFQV�>KA
MOLCBPPFLK>I�J>IMO>@QF@B
�� IQELRDE�RPBA�NRFQB�LCQBK�QEB�@LKQFKDBKQ�CBB�FP
@LKQOLSBOPF>I��3OF>I�I>TVBOP�GRPQFCV�FQ�?V�MLFKQFKD�QL�QEB�EFDE�@LPQ�LC�MOBM>OFKD�CLO
PR@E�I>TPRFQP�� �QVMF@>I�>RQLJL?FIB�>@@FABKQ�@>PB�@>K�@LPQ�>Q�IB>PQ�QBK�QELRP>KA
ALII>OP�QL�MOBM>OB�>KA�>�@LJMIF@>QBA�MOLAR@QP�IF>?FIFQV�@>PB�@>K�@LPQ�QBKP�LC
QELRP>KAP�LC�ALII>OP��%BT�MBLMIB�E>SB�QE>Q�HFKA�LC�JLKBV�LO�TLRIA�?B�TFIIFKD�QL
PMBKA�FQ�LK�QEB�@E>K@B�QE>Q�QEBV�JFDEQ�TFK�>�I>TPRFQ��"LOMLO>QB�>KA�MOLCBPPFLK>I
ABCBKA>KQP�@LJMI>FK�QE>Q�QEB�@LKQFKDBKQ�CBB�DFSBP�I>TVBOP�>�IF@BKPB�QL�DL�?FD�D>JB
ERKQFKD�LO�QL�CFIB�PRFQP�>D>FKPQ�QELPB�TFQE�ABBM�ML@HBQP�FK�QEB�ELMBP�LC�CLO@FKD
QEBJ�QL�PBQQIB�

3OF>I�I>TVBOP�OBPMLKA�QE>Q�QEB�@LKQFKDBKQ�CBB�>OO>KDBJBKQ�CLO@BP�QEBJ�QL�P@OBBK
@>PBP�>KA�TBBA�LRQ�@>PBP�QE>Q�>OB�TB>H�?B@>RPB�FQ�FP�KLQ�TLOQE�QEBFO�QFJB�QL�PMBKA

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

���



QEB�ERKAOBAP�LC�ELROP�KB@BPP>OV�LK�PR@E�@>PBP�FC�QEBFO�@E>K@BP�LC�TFKKFKD�>OB�PIFJ
LO�KLKBUFPQBKQ�

Costs

(K�$KDI>KA�>KA�FK�J>KV�LQEBO�@LRKQOFBP�QEB�ILPFKD�M>OQV�JRPQ�M>V�QEB�IBD>I
BUMBKPBP�LC�QEB�TFKKFKD�M>OQV�FK@IRAFKD�>QQLOKBVPd�CBBP��3E>Q�FP�KLQ�QEB�DBKBO>I
ORIB�FK�QEFP�@LRKQOV��'BOB�B>@E�M>OQV�JRPQ�M>V�JLPQ�LC�FQP�LTK�@LPQP�FK@IRAFKD�	>KA
BPMB@F>IIV
�QEB�CBBP�LC�I>TVBOP��	"BOQ>FK�OBI>QFSBIV�JFKLO�@LPQP�PR@E�>P�CFIFKD�CBBP�CLO
S>OFLRP�AL@RJBKQP�OBNRFOBA�FK�@LROQ�>OB�@E>ODB>?IB�QL�QEB�ILPFKD�PFAB�FC�QEB�GRADB
AB@FABP�FQ�
�3EFP�QVMB�LC�CBB�PQOR@QROB�FP�HKLTK�>P�QEB� JBOF@>K�ORIB�	FK�@LKQO>PQ�QL
QEB�!OFQFPE�ORIB
�

3EBOB�>OB�QTL�QVMBP�LC�BU@BMQFLKP�QL�QEB� JBOF@>K�ORIB��!V�PQ>QRQB�"LKDOBPP�>KA
QEB�PQ>QB�IBDFPI>QROBP�E>SB�MOLSFABA�QE>Q�QEB�TFKKFKD�M>OQV�FK�M>OQF@RI>O�@I>PPBP�LC
@>PBP�J>V�OB@LSBO�FQP�CRII�IBD>I�@LPQP�COLJ�QEB�ILPBO`CLO�BU>JMIB�QEB�CBABO>I
>KQFQORPQ�I>TP�PL�MOLSFAB�>KA�PL�ALBP�QEB�CBABO>I�$NR>I� @@BPP�QL�)RPQF@B� @Q��3EB
LQEBO�BU@BMQFLK�>MMIFBP�QL�IFQFD>KQP�TEL�BFQEBO�FKFQF>QB�I>TPRFQP�FK�?>A�C>FQE�TFQE�KL
BUMB@Q>QFLK�LC�TFKKFKD�LO�TEL�ABCBKA�QEBJ�FK�?>A�C>FQE�FK�LOABO�QL�@>RPB�QEB
MI>FKQFCC�DOB>Q�BUMBKPB��4KABO�QEBPB�@FO@RJPQ>K@BP�>�@LROQ�E>P�QEB�AFP@OBQFLK�QL
>T>OA�>QQLOKBVPd�CBBP�QL�QEB�TFKKBO��!RQ�QEFP�ORIB�FP�KLQ�FKCFKFQBIV�CIBUF?IB�>KA
@LROQP�AL�KLQ�E>SB�@LJMIBQB�COBBALJ�QL�>T>OA�>QQLOKBVPd�CBBP�FK�>KV�>JLRKQ�?RQ
LKIV��OB>PLK>?IB��>QQLOKBV�P�CBBP�

KEY TAKEAWAY

+FQFD>QFLK�FP�BUMBKPFSB��&BQQFKD�>�I>TVBO�@>K�?B�@LPQIV�RKIBPP�VLR�DBQ�>
I>TVBO�LK�>�@LKQFKDBKQ�CBB��-LQ�>II�IBD>I�PVPQBJP�>IILT�@LKQFKDBKQ�CBBP��(K
J>KV�IBD>I�PVPQBJP�QEB�ILPBO�M>VP�>QQLOKBVPd�CBBP�CLO�?LQE�M>OQFBP�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����1BI>QFLKP�TFQE�+>TVBOP ���



EXERCISES

�� ,OP��1L?FKPLKdP�>QQLOKBV�BPQFJ>QBP�QE>Q�QEBV�TFII�OB@LSBO�>�JFIIFLK
ALII>OP�COLJ�5LIHPT>DBK�FK�QEB� RAF�I>TPRFQ��2EB�E>P�,OP��1L?FKPLK�PFDK
>�@LKQO>@Q�QE>Q�DFSBP�EBO�CFOJ�LKB�QEFOA�LC�>KV�OB@LSBOV�>CQBO�QEB�CFOJdP
BUMBKPBP�>OB�ABAR@QBA��3EB�GRADB�ALBP�FK�C>@Q�>T>OA�>�JFIIFLK�ALII>OP
>KA�QEB�ABCBKA>KQ�M>VP��3EB�CFOJdP�BUMBKPBP�>OB����������'LT�JR@E
ALBP�,OP��1L?FKPLK�DBQ�

�� '>OOV�/LQQBO�?OFKDP�>�I>TPRFQ�>D>FKPQ�#O>@L�,>ICLV�FK�"EBPQBOPEFOB
$KDI>KA�CLO�PI>KABO�>�CLOJ�LC�ABC>J>QFLK��/LQQBO�>IIBDBP�QE>Q�,>ICLV
FKPFPQP�LK�@>IIFKD�EFJ�>�JRA?ILLA��1LK�6B>PIBV�QBPQFCFBP�>P�ALBP�-BSFIIB
"E>J?BOI>FK��!RQ�'>OOV�ILPBP�?B@>RPB�QEB�@LROQ�E>P�KL�@LK@BMQFLK�LC
TFW>OAOV�>KA�@>KKLQ�J>HB�PBKPB�LC�QEB�@>PB�>Q�>II��(K�AFPJFPPFKD�QEB
@>PB�ELTBSBO�TEL�	RKABO�$KDIFPE�I>T
�TFII�?B>O�QEB�@LPQP�LC�QEB
>QQLOKBVP�TEL�E>SB�?OLRDEQ�QEB�@>PB�CLO�/LQQBO�>KA�ABCBKABA�QEB�J>QQBO
CLO�,>ICLV�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP
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3.8 Alternative Means of Resolving Disputes

LEARNING OBJECTIVES

�� 4KABOPQ>KA�ELT�>O?FQO>QFLK�>KA�JBAF>QFLK�>OB�COBNRBKQIV�RPBA
>IQBOK>QFSBP�QL�IFQFD>QFLK�

�� #BP@OF?B�QEB�AFCCBOBK@BP�?BQTBBK�>O?FQO>QFLK�>KA�JBAF>QFLK�
�� $UMI>FK�TEV�>O?FQO>QFLK�FP�CFK>I�>KA�?FKAFKD�

#FPMRQBP�AL�KLQ�E>SB�QL�?B�PBQQIBA�FK�@LROQ��-L�I>T�OBNRFOBP�M>OQFBP�TEL�E>SB�>�IBD>I
AFPMRQB�QL�PBBH�GRAF@F>I�OBPLIRQFLK�FC�QEBV�@>K�OBPLISB�QEBFO�AFP>DOBBJBKQ�MOFS>QBIV
LO�QEOLRDE�PLJB�LQEBO�MR?IF@�CLORJ��(K�C>@Q�QEB�QEOB>Q�LC�>�I>TPRFQ�@>K�COBNRBKQIV
JLQFS>QB�M>OQFBP�QLT>OA�MOFS>QB�KBDLQF>QFLK��%FIFKD�>�I>TPRFQ�J>V�@LKSFK@B�LKB
M>OQV�QE>Q�QEB�LQEBO�M>OQV�FP�PBOFLRP��.O�QEB�M>OQFBP�J>V�AB@FAB�QE>Q�QEBV�TFII�@LJB
QL�QBOJP�MOFS>QBIV�O>QEBO�QE>K�T>FQ�QEB�QEOBB�LO�CLRO�VB>OP�FQ�@>K�COBNRBKQIV�Q>HB�CLO
>�@>PB�QL�JLSB�RM�LK�QEB�@LROQ�@>IBKA>O�

Arbitration

!BDFKKFKD�>OLRKA������>�JLSBJBKQ�QLT>OA�>IQBOK>QFSB�AFPMRQB�OBPLIRQFLK�?BD>K�QL
D>FK�CLO@B�QEOLRDELRQ�QEB�4KFQBA�2Q>QBP��!>O�>PPL@F>QFLKP�LQEBO�MOFS>QB�DOLRMP�>KA
QEB�@LROQP�QEBJPBISBP�T>KQBA�QL�CFKA�NRF@HBO�>KA�@EB>MBO�T>VP�CLO�IFQFD>KQP�>KA
MLQBKQF>I�IFQFD>KQP�QL�PBQQIB�@BOQ>FK�QVMBP�LC�NR>OOBIP�QE>K�QEOLRDE�QEB�@LROQP�� P�>
OBPRIQ�KBFDE?LOELLA�GRPQF@B�@BKQBOP�LO�AFPMRQB�OBPLIRQFLK�@BKQBOP�E>SB�PMORKD�RM�FK
@LJJRKFQFBP��3EBPB�>OB�TEBOB�MBLMIB�@>K�@LJB�CLO�EBIM�FK�PBQQIFKD�AFPMRQBP�LC�?LQE
@FSFI�>KA�@OFJFK>I�K>QROB�QE>Q�PELRIA�KLQ�@LKPRJB�QEB�QFJB�>KA�JLKBV�LC�QEB
M>OQFBP�LO�@LROQP�FK�IBKDQEV�MOL@BBAFKDP�

3EBPB�>IQBOK>QFSB�CLORJP�RPB�>�S>OFBQV�LC�JBQELAP�FK@IRAFKD�>O?FQO>QFLK�JBAF>QFLK
>KA�@LK@FIF>QFLK�QL�?OFKD�>?LRQ�>DOBBJBKQ�LO�>Q�IB>PQ�@ILPROB�LC�QEB�AFPMRQB��3EBPB
JBQELAP�>OB�KLQ�>II�>IFHB�>KA�QEBFO�AFCCBOBK@BP�>OB�TLOQE�KLQFKD�

Arbitration �� FP�>�QVMB�LC�>AGRAF@>QFLK��3EB�M>OQFBP�RPB�>�MOFS>QB�AB@FPFLK�J>HBO�QEB
>O?FQO>QLO�>KA�QEB�ORIBP�LC�MOL@BAROB�>OB�@LKPFABO>?IV�JLOB�OBI>UBA�QE>K�QELPB
QE>Q�>MMIV�FK�QEB�@LROQOLLJ�� O?FQO>QLOP�JFDEQ�?B�OBQFOBA�GRADBP�I>TVBOP�LO
>KVLKB�TFQE�QEB�HFKA�LC�PMB@F>IFWBA�HKLTIBADB�>KA�QO>FKFKD�QE>Q�TLRIA�?B�RPBCRI�FK
J>HFKD�>�CFK>I�?FKAFKD�AB@FPFLK�LK�QEB�AFPMRQB��(K�>�@LKQO>@QR>I�OBI>QFLKPEFM�QEB
M>OQFBP�@>K�AB@FAB�BSBK�?BCLOB�>�AFPMRQB�>OFPBP�QL�RPB�>O?FQO>QFLK�TEBK�QEB�QFJB
@LJBP��.O�M>OQFBP�@>K�AB@FAB�>CQBO�>�AFPMRQB�>OFPBP�QL�RPB�>O?FQO>QFLK�FKPQB>A�LC

���  �MOL@BPP�>DOBBA�QL�?V
AFPMRQFKD�M>OQFBP�FKSLISFKD�>K
>O?FQO>QLO�LO�>O?FQO>I�M>KBI
	RPR>IIV�QEOBB
�FK�TEF@E�>�CFK>I
>KA�?FKAFKD�>T>OA�FP�J>AB
BKCLO@B>?IB�QEOLRDE�QEB�@LROQP
FC�KB@BPP>OV�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

���



IFQFD>QFLK��(K�>�MOBAFPMRQB�>O?FQO>QFLK�>DOBBJBKQ�	LCQBK�M>OQ�LC�>�I>ODBO�@LKQO>@Q

QEB�M>OQFBP�@>K�PMBII�LRQ�QEB�ORIBP�LC�MOL@BAROB�QL�?B�RPBA�>KA�QEB�JBQELA�CLO
@ELLPFKD�QEB�>O?FQO>QLO��%LO�BU>JMIB�QEBV�J>V�K>JB�QEB�PMB@FCF@�MBOPLK�LO
ABIBD>QB�QEB�OBPMLKPF?FIFQV�LC�@ELLPFKD�QL�PLJB�KBRQO>I�MBOPLK�LO�QEBV�J>V�B>@E
ABPFDK>QB�>�MBOPLK�>KA�QEB�QTL�ABPFDKBBP�J>V�GLFKQIV�MF@H�>�QEFOA�>O?FQO>QLO�

,>KV�>O?FQO>QFLKP�Q>HB�MI>@B�RKABO�QEB�>RPMF@BP�LC�QEB� JBOF@>K� O?FQO>QFLK
 PPL@F>QFLK�>�MOFS>QB�LOD>KFW>QFLK�EB>ANR>OQBOBA�FK�-BT�8LOH�TFQE�OBDFLK>I
LCCF@BP�FK�J>KV�LQEBO�@FQFBP��3EB�>PPL@F>QFLK�RPBP�MR?IFPEBA�PBQP�LC�ORIBP�CLO�S>OFLRP
QVMBP�LC�>O?FQO>QFLK�	B�D��I>?LO�>O?FQO>QFLK�LO�@LJJBO@F>I�>O?FQO>QFLK
��M>OQFBP�TEL
MOLSFAB�FK�@LKQO>@QP�CLO�>O?FQO>QFLK�QEOLRDE�QEB�>PPL@F>QFLK�>OB�>DOBBFKD�QL�?B
?LRKA�?V�QEB�>PPL@F>QFLKdP�ORIBP��2FJFI>OIV�QEB�->QFLK>I� PPL@F>QFLK�LC�2B@ROFQFBP
#B>IBOP�MOLSFABP�>O?FQO>QFLK�PBOSF@BP�CLO�AFPMRQBP�?BQTBBK�@IFBKQP�>KA�?OLHBO>DB
CFOJP��(KQBOK>QFLK>I�@LJJBO@F>I�>O?FQO>QFLK�LCQBK�Q>HBP�MI>@B�QEOLRDE�QEB�>RPMF@BP
LC�QEB�(KQBOK>QFLK>I�"E>J?BO�LC�"LJJBO@B�� �JRIQFI>QBO>I�>DOBBJBKQ�HKLTK�>P�QEB
"LKSBKQFLK�LK�QEB�1B@LDKFQFLK�>KA�$KCLO@BJBKQ�LC� O?FQO>I� T>OAP�MOLSFABP�QE>Q
>DOBBJBKQP�QL�>O?FQO>QB`>KA�>O?FQO>I�>T>OAP`TFII�?B�BKCLO@BA�>@OLPP�K>QFLK>I
?LRKA>OFBP�

 O?FQO>QFLK�E>P�QTL�>AS>KQ>DBP�LSBO�IFQFD>QFLK��%FOPQ�FQ�FP�RPR>IIV�JR@E�NRF@HBO
?B@>RPB�QEB�>O?FQO>QLO�ALBP�KLQ�E>SB�>�?>@HILD�LC�@>PBP�>KA�?B@>RPB�QEB�MOL@BAROBP
>OB�PFJMIBO��2B@LKA�FK�@LJMIBU�@>PBP�QEB�NR>IFQV�LC�QEB�AB@FPFLK�J>V�?B�EFDEBO
?B@>RPB�QEB�M>OQFBP�@>K�PBIB@Q�>K�>O?FQO>QLO�TFQE�PMB@F>IFWBA�HKLTIBADB�

4KABO�?LQE�CBABO>I�>KA�PQ>QB�I>T�>O?FQO>QFLK�FP�C>SLOBA�>KA�>�AB@FPFLK�OBKABOBA�?V
>K�>O?FQO>QLO�FP�?FKAFKD�?V�I>T�>KA�J>V�?B�BKCLO@BA�?V�QEB�@LROQP��3EB�>O?FQO>QLOdP
AB@FPFLK�FP�CFK>I�>KA�?FKAFKD�TFQE�SBOV�CBT�BU@BMQFLKP�	PR@E�>P�CO>RA�LO�J>KFCBPQ
AFPOBD>OA�LC�QEB�I>T�?V�QEB�>O?FQO>QLO�LO�M>KBI�LC�>O?FQO>QLOP
��2>VFKD�QE>Q
>O?FQO>QFLK�FP�C>SLOBA�JB>KP�QE>Q�FC�VLR�E>SB�>DOBBA�QL�>O?FQO>QFLK�VLR�@>KdQ�DL�QL
@LROQ�FC�QEB�LQEBO�M>OQV�T>KQP�VLR�QL�>O?FQO>QB��4KABO�QEB�%BABO>I� O?FQO>QFLK� @Q
QEB�LQEBO�M>OQV�@>K�DL�QL�@LROQ�>KA�DBQ�>�PQ>V�>D>FKPQ�VLRO�IFQFD>QFLK�>KA�>IPL�DBQ�>K
LOABO�@LJMBIIFKD�VLR�QL�DL�QL�>O?FQO>QFLK�

Mediation

4KIFHB�>AGRAF@>QFLKmediation �� DFSBP�QEB�KBRQO>I�M>OQV�KL�MLTBO�QL�FJMLPB�>
AB@FPFLK��3EB�JBAF>QLO�FP�>�DL�?BQTBBK�TEL�>QQBJMQP�QL�EBIM�QEB�M>OQFBP�KBDLQF>QB�>
PLIRQFLK��3EB�JBAF>QLO�TFII�@LJJRKF@>QB�QEB�M>OQFBPd�MLPFQFLKP�QL�B>@E�LQEBO�TFII
C>@FIFQ>QB�QEB�CFKAFKD�LC�@LJJLK�DOLRKA�>KA�TFII�PRDDBPQ�LRQ@LJBP��!RQ�QEB�M>OQFBP
E>SB�@LJMIBQB�@LKQOLI��QEBV�J>V�FDKLOB�QEB�OB@LJJBKA>QFLKP�LC�QEB�JBAF>QLO
BKQFOBIV�PBQQIB�FK�QEBFO�LTK�T>V�CFKA�>KLQEBO�JBAF>QLO�>DOBB�QL�?FKAFKD
>O?FQO>QFLK�DL�QL�@LROQ�LO�CLODBQ�QEB�TELIB�QEFKD�

���  �MOL@BPP�TEBOB�AFPMRQFKD
M>OQFBP�>DOBB�QL�?OFKD�QEBFO
AFCCBOBK@BP�QL�>K�BUMBOFBK@BA
JBAF>QLO�HKLTIBADB>?IB�>?LRQ
QEB�QVMB�LC�AFPMRQB�FKSLISBA
>KA�FK�TEF@E�QEB�JBAF>QLOdP
OB@LJJBKA>QFLKP�J>V�?B
>@@BMQBA�LO�OBGB@QBA�?V�BFQEBO
LO�?LQE�M>OQFBP�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP
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KEY TAKEAWAY

+FQFD>QFLK�FP�KLQ�QEB�LKIV�T>V�QL�OBPLISB�AFPMRQBP��(KCLOJ>I�KBDLQF>QFLK
?BQTBBK�QEB�AFPMRQ>KQP�RPR>IIV�@LJBP�CFOPQ�?RQ�?LQE�JBAF>QFLK�>KA
>O?FQO>QFLK�>OB�>S>FI>?IB�� O?FQO>QFLK�QELRDE�FP�CFK>I�>KA�?FKAFKD��.K@B�VLR
>DOBB�QL�>O?FQO>QB�VLR�TFII�E>SB�>�CFK>I�?FKAFKD�>O?FQO>I�>T>OA�QE>Q�FP
BKCLO@B>?IB�QEOLRDE�QEB�@LROQP�>KA�@LROQP�TFII�>IJLPQ�KBSBO�>IILT�VLR�QL
IFQFD>QB�>CQBO�VLR�E>SB�>DOBBA�QL�>O?FQO>QB�

EXERCISES

�� 6EBK�,OP��1L?FKPLK�?RVP�EBO� RAF�COLJ�2B>T>V�QEBOB�FP�>�M>O>DO>ME�FK
QEB�?FII�LC�P>IB�TEF@E�?LQE�QEB�AB>IBO�>KA�,OP��1L?FKPLK�PFDK�QE>Q�P>VP
a(K�QEB�BSBKQ�LC�>KV�@LJMI>FKQ�?V�@RPQLJBO�?RVBO�>D>FKPQ�2B>T>V
OBD>OAFKD�QEB�SBEF@IB�MRO@E>PBA�EBOBFK�PR@E�@LJMI>FKQ�PE>II�KLQ�?B
IFQFD>QBA�?RQ�J>V�LKIV�?B�>O?FQO>QBA�RKABO�QEB�ORIBP�LC�QEB� JBOF@>K
 O?FQO>QFLK� PPL@F>QFLK�>KA�FK�>@@LOA>K@B�TFQE�-BT�8LOH�I>T�b�,OP�
1L?FKPLK�AFA�KLQ�PBB�QEB�MOLSFPFLK�ALBPKdQ�IFHB�FQ�>KA�T>KQP�QL�?OFKD�>
I>TPRFQ�FK�.HI>ELJ>�>D>FKPQ�2B>T>V��6E>Q�OBPRIQ�

�� 'BKAOFH�*LPQBO�	-BQEBOI>KAP
�@LKQO>@QP�TFQE� RQLJ>OH�(K@��	>�42
@LJM>KV�?>PBA�FK�(IIFKLFP
�QL�PRMMIV� RQLJ>OH�TFQE�>�I>ODB�NR>KQFQV�LC
S>ISB�@>M�D>RDBP��'B�ALBP�>KA� RQLJ>OH�C>FIP�QL�M>V��*LPQBO�QEFKHP�EB�FP
LTBA���������3EBOB�FP�KL�>DOBBJBKQ�QL�>O?FQO>QB�LO�JBAF>QB��">K�*LPQBO
J>HB� RQLJ>OH�JBAF>QB�LO�>O?FQO>QB�

�� 2RMMLPB�QE>Q�QEBOB�FP�>K�>DOBBJBKQ�?BQTBBK�*LPQBO�>KA� RQLJ>OH�QL
>O?FQO>QB��(Q�P>VP�a3EB�M>OQFBP�>DOBB�QL�>O?FQO>QB�>KV�AFPMRQB�>OFPFKD
RKABO�QEFP�>DOBBJBKQ�FK�>@@LOA>K@B�TFQE�QEB�I>TP�LC�QEB�-BQEBOI>KAP
>KA�RKABO�QEB�>RPMF@BP�LC�QEB�(KQBOK>QFLK>I�"E>J?BO�LC�"LJJBO@BdP
>O?FQO>QFLK�C>@FIFQV�b�3EB�(KQBOK>QFLK>I�"E>J?BO�LC�"LJJBO@B�E>P
>O?FQO>QFLK�ORIBP�>KA�TFII�>MMLFKQ�>K�>O?FQO>QLO�LO�>O?FQO>I�M>KBI�FK�QEB
BSBKQ�QEB�M>OQFBP�@>KKLQ�>DOBB�LK�>K�>O?FQO>QLO��3EB�>O?FQO>QFLK�Q>HBP
MI>@B�FK�&BKBS>��*LPQBO�DBQP�>K�>O?FQO>I�>T>OA�CLO��������MIRP�FKQBOBPQ�
 RQLJ>OH�ALBP�KLQ�M>OQF@FM>QB�FK�>KV�T>V��6FII�>�@LROQ�FK�(IIFKLFP
BKCLO@B�QEB�>O?FQO>I�>T>OA�

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP
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3.9 Cases

Burger King v. Rudzewicz

!RODBO�*FKD�"LOM��S��1RAWBTF@W

����4�2������	4�2��2RMOBJB�"LROQ�����


Summary

!RODBO�*FKD�"LOM��FP�>�%ILOFA>�@LOMLO>QFLK�TFQE�MOFK@FM>I�LCCF@BP�FK�,F>JF��(Q
MOFK@FM>IIV�@LKAR@QP�OBPQ>RO>KQ�?RPFKBPP�QEOLRDE�CO>K@EFPBBP��3EB�CO>K@EFPBBP�>OB
IF@BKPBA�QL�RPB�!RODBO�*FKDdP�QO>ABJ>OHP�>KA�PBOSF@B�J>OHP�FK�PQ>KA>OAFWBA
OBPQ>RO>KQ�C>@FIFQFBP��1RAWBTF@W�FP�>�,F@EFD>K�OBPFABKQ�TEL�TFQE�>�M>OQKBO
	,>@2E>O>
�LMBO>QBA�>�!RODBO�*FKD�CO>K@EFPB�FK�#O>VQLK�/I>FKP�,F@EFD>K�
-BDLQF>QFLKP�CLO�PBQQFKD�RM�QEB�CO>K@EFPB�L@@ROOBA�FK������I>ODBIV�?BQTBBK
1RAWBTF@W�EFP�M>OQKBO�>KA�>�OBDFLK>I�LCCF@B�LC�!RODBO�*FKD�FK�!FOJFKDE>J
,F@EFD>K�>IQELRDE�PLJB�AB>IP�>KA�@LK@BPPFLKP�TBOB�J>AB�?V�!RODBO�*FKD�FK
%ILOFA>�� �MOBIFJFK>OV�>DOBBJBKQ�T>P�PFDKBA�FK�%B?OR>OV�LC�������1RAWBTF@W�>KA
,>@2E>O>�>PPRJBA�LMBO>QFLK�LC�>K�BUFPQFKD�C>@FIFQV�FK�#O>VQLK�/I>FKP�>KA�,>@2E>O>
>QQBKABA�MOBP@OF?BA�J>K>DBJBKQ�@LROPBP�FK�,F>JF�AROFKD�QEB�CLRO�JLKQEP
CLIILTFKD�%B?�������

1RAWBTF@W�>KA�,>@2E>O>�?LRDEQ���������TLOQE�LC�OBPQ>RO>KQ�BNRFMJBKQ�COLJ
!RODBO�*FKDdP�#>SJLO�(KARPQOFBP�AFSFPFLK�FK�,F>JF��!RQ�?BCLOB�QEB�CFK>I�>DOBBJBKQP
TBOB�PFDKBA�QEB�M>OQFBP�?BD>K�QL�AFP>DOBB�LSBO�PFQB�ABSBILMJBKQ�CBBP�?RFIAFKD
ABPFDK�@LJMRQ>QFLK�LC�JLKQEIV�OBKQ�>KA�TEBQEBO�1RAWBTF@W�>KA�,>@2E>O>�@LRIA
>PPFDK�QEBFO�IF>?FIFQFBP�QL�>�@LOMLO>QFLK�QEBV�E>A�CLOJBA��-BDLQF>QFLKP�QLLH�MI>@B
?BQTBBK�1RAWBTF@W�,>@2E>O>�>KA�QEB�!FOJFKDE>J�OBDFLK>I�LCCF@B��?RQ�1RAWBTF@W
>KA�,>@2E>O>�IB>OKBA�QE>Q�QEB�OBDFLK>I�LCCF@B�E>A�IFJFQBA�AB@FPFLK�J>HFKD�MLTBO
>KA�QROKBA�AFOB@QIV�QL�,F>JF�EB>ANR>OQBOP�CLO�QEBFO�@LK@BOKP��3EB�CFK>I�>DOBBJBKQ
T>P�PFDKBA�?V�)RKB������>KA�MOLSFABA�QE>Q�QEB�CO>K@EFPB�OBI>QFLKPEFM�T>P�DLSBOKBA
?V�%ILOFA>�I>T�>KA�@>IIBA�CLO�M>VJBKQ�LC�>II�OBNRFOBA�CBBP�>KA�CLOT>OAFKD�LC�>II
OBIBS>KQ�KLQF@BP�QL�,F>JF�EB>ANR>OQBOP�

3EB�#O>VQLK�/I>FKP�OBPQ>RO>KQ�AFA�C>FOIV�TBII�>Q�CFOPQ�?RQ�>�OB@BPPFLK�FK�I>QB�����
@>RPBA�QEB�CO>K@EFPBBP�QL�C>II�C>O�?BEFKA�FK�QEBFO�JLKQEIV�M>VJBKQP�QL�,F>JF�
-LQF@B�LC�ABC>RIQ�T>P�PBKQ�COLJ�,F>JF�QL�1RAWBTF@W�TEL�KBSBOQEBIBPP�@LKQFKRBA�QL
LMBO>QB�QEB�OBPQ>RO>KQ�>P�>�!RODBO�*FKD�CO>K@EFPB��!RODBO�*FKD�PRBA�FK�CBABO>I

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

���



AFPQOF@Q�@LROQ�CLO�QEB�PLRQEBOK�AFPQOF@Q�LC�%ILOFA>��1RAWBTF@W�@LKQBPQBA�QEB�@LROQdP
MBOPLK>I�GROFPAF@QFLK�LSBO�EFJ�PFK@B�EB�E>A�KBSBO�?BBK�QL�%ILOFA>�

3EB�CBABO>I�@LROQ�ILLHBA�QL�%ILOFA>dP�ILKD�>OJ�PQ>QRQB�>KA�EBIA�QE>Q�FQ�AFA�E>SB
MBOPLK>I�GROFPAF@QFLK�LSBO�QEB�KLK�OBPFABKQ�CO>K@EFPBBP�>KA�>T>OABA�!RODBO�*FKD�>
NR>OQBO�LC�>�JFIIFLK�ALII>OP�FK�@LKQO>@Q�A>J>DBP�>KA�BKGLFKBA�QEB�CO>K@EFPBBP�COLJ
CROQEBO�LMBO>QFLK�LC�QEB�#O>VQLK�/I>FKP�C>@FIFQV��%O>K@EFPBBP�>MMB>IBA�QL�QEB���QE
"FO@RFQ�"LROQ�LC� MMB>IP�>KA�TLK�>�OBSBOP>I�?>PBA�LK�I>@H�LC�MBOPLK>I�GROFPAF@QFLK�
!RODBO�*FKD�MBQFQFLKBA�QEB�2RMOBJB�"Q��CLO�>writ of certiorari�

)RPQF@B�!OBKK>K�ABIFSBOBA�QEB�LMFKFLK�LC�QEB�@LROQ�

3EB�#RB�/OL@BPP�"I>RPB�MOLQB@QP�>K�FKAFSFAR>IdP�IF?BOQV�FKQBOBPQ�FK�KLQ�?BFKD�PR?GB@Q
QL�QEB�?FKAFKD�GRADJBKQP�LC�>�CLORJ�TFQE�TEF@E�EB�E>P�BPQ>?IFPEBA�KL�JB>KFKDCRI
a@LKQ>@QP�QFBP�LO�OBI>QFLKP�b�(KQBOK>QFLK>I�2ELB�"L��S��6>PEFKDQLK��!V�OBNRFOFKD
QE>Q�FKAFSFAR>IP�E>SB�aC>FO�T>OKFKD�QE>Q�>�M>OQF@RI>O�>@QFSFQV�J>V�PR?GB@Q�:QEBJ<�QL
QEB�GROFPAF@QFLK�LC�>�CLOBFDK�PLSBOBFDKb�QEB�#RB�/OL@BPP�"I>RPB�aDFSBP�>�ABDOBB�LC
MOBAF@Q>?FIFQV�QL�QEB�IBD>I�PVPQBJ�QE>Q�>IILTP�MLQBKQF>I�ABCBKA>KQP�QL�PQOR@QROB�QEBFO
MOFJ>OV�@LKAR@Q�TFQE�PLJB�JFKFJRJ�>PPRO>K@B�>P�QL�TEBOB�QE>Q�@LKAR@Q�TFII�>KA
TFII�KLQ�OBKABO�QEBJ�IF>?IB�QL�PRFQ�b^

6EBOB�>�CLORJ�PBBHP�QL�>PPBOQ�PMB@FCF@�GROFPAF@QFLK�LSBO�>K�LRQ�LC�PQ>QB�ABCBKA>KQ
TEL�E>P�KLQ�@LKPBKQBA�QL�PRFQ�QEBOB�QEFP�aC>FO�T>OKFKDb�OBNRFOBJBKQ�FP�P>QFPCFBA�FC
QEB�ABCBKA>KQ�E>P�aMROMLPBCRIIV�AFOB@QBAb�EFP�>@QFSFQFBP�>Q�OBPFABKQP�LC�QEB�CLORJ
>KA�QEB�IFQFD>QFLK�OBPRIQP�COLJ�>IIBDBA�FKGROFBP�QE>Q�a>OFPB�LRQ�LC�LO�OBI>QB�QLb�QELPB
>@QFSFQFBP�3ERP�a:Q<EB�CLORJ�2Q>QB�ALBP�KLQ�BU@BBA�FQP�MLTBOP�RKABO�QEB�#RB�/OL@BPP
"I>RPB�FC�FQ�>PPBOQP�MBOPLK>I�GROFPAF@QFLK�LSBO�>�@LOMLO>QFLK�QE>Q�ABIFSBOP�FQP�MOLAR@QP
FKQL�QEB�PQOB>J�LC�@LJJBO@B�TFQE�QEB�BUMB@Q>QFLK�QE>Q�QEBV�TFII�?B�MRO@E>PBA�?V
@LKPRJBOP�FK�QEB�CLORJ�2Q>QBb�>KA�QELPB�MOLAR@QP�PR?PBNRBKQIV�FKGROB�CLORJ
@LKPRJBOP��2FJFI>OIV�>�MR?IFPEBO�TEL�AFPQOF?RQBP�J>D>WFKBP�FK�>�AFPQ>KQ�2Q>QB�J>V
C>FOIV�?B�EBIA�>@@LRKQ>?IB�FK�QE>Q�CLORJ�CLO�A>J>DBP�OBPRIQFKD�QEBOB�COLJ�>K
>IIBDBAIV�ABC>J>QLOV�PQLOV�^

^:3<EB�@LKPQFQRQFLK>I�QLR@EPQLKB�OBJ>FKP�TEBQEBO�QEB�ABCBKA>KQ�MROMLPBCRIIV
BPQ>?IFPEBA�aJFKFJRJ�@LKQ>@QPb�FK�QEB�CLORJ�2Q>QB�^(K�ABCFKFKD�TEBK�FQ�FP�QE>Q�>
MLQBKQF>I�ABCBKA>KQ�PELRIA�aOB>PLK>?IV�>KQF@FM>QBb�LRQ�LC�PQ>QB�IFQFD>QFLK�QEB�"LROQ
COBNRBKQIV�E>P�AO>TK�COLJ�QEB�OB>PLKFKD�LC�'>KPLK�S��#BK@HI>�����4�2���������
	����
�

3EB�RKFI>QBO>I�>@QFSFQV�LC�QELPB�TEL�@I>FJ�PLJB�OBI>QFLKPEFM�TFQE�>�KLKOBPFABKQ
ABCBKA>KQ�@>KKLQ�P>QFPCV�QEB�OBNRFOBJBKQ�LC�@LKQ>@Q�TFQE�QEB�CLORJ�2Q>QB��3EB

"E>MQBO���"LROQP�>KA�QEB�+BD>I�/OL@BPP

����">PBP ���



>MMIF@>QFLK�LC�QE>Q�ORIB�TFII�S>OV�TFQE�QEB�NR>IFQV�>KA�K>QROB�LC�QEB�ABCBKA>KQdP
>@QFSFQV�?RQ�FQ�FP�BPPBKQF>I�FK�B>@E�@>PB�QE>Q�QEBOB�?B�PLJB�>@Q�?V�TEF@E�QEB
ABCBKA>KQ�MROMLPBCRIIV�>S>FIP�FQPBIC�LC�QEB�MOFSFIBDB�LC�@LKAR@QFKD�>@QFSFQFBP�TFQEFK
QEB�CLORJ�2Q>QB�QERP�FKSLHFKD�QEB�?BKBCFQP�>KA�MOLQB@QFLKP�LC�FQP�I>TP�

3EFP�aMROMLPBCRI�>S>FIJBKQb�OBNRFOBJBKQ�BKPROBP�QE>Q�>�ABCBKA>KQ�TFII�KLQ�?B�E>IBA
FKQL�>�GROFPAF@QFLK�PLIBIV�>P�>�OBPRIQ�LC�aO>KALJb�aCLOQRFQLRPb�LO�a>QQBKR>QBAb
@LKQ>@QP�LO�LC�QEB�aRKFI>QBO>I�>@QFSFQV�LC�>KLQEBO�M>OQV�LO�>�QEFOA�MBOPLKb
:"FQ>QFLKP<�)ROFPAF@QFLK�FP�MOLMBO�ELTBSBO�TEBOB�QEB�@LKQ>@QP�MOLUFJ>QBIV�OBPRIQ
COLJ�>@QFLKP�?V�QEB�ABCBKA>KQ�EFJPBIC�QE>Q�@OB>QB�>�aPR?PQ>KQF>I�@LKKB@QFLKb�TFQE
QEB�CLORJ�2Q>QB��:"FQ>QFLKP<�3ERP�TEBOB�QEB�ABCBKA>KQ�aABIF?BO>QBIVb�E>P�BKD>DBA
FK�PFDKFCF@>KQ�>@QFSFQFBP�TFQEFK�>�2Q>QB�LO�E>P�@OB>QBA�a@LKQFKRFKD�L?IFD>QFLKPb
?BQTBBK�EFJPBIC�>KA�OBPFABKQP�LC�QEB�CLORJ�EB�J>KFCBPQIV�E>P�>S>FIBA�EFJPBIC�LC
QEB�MOFSFIBDB�LC�@LKAR@QFKD�?RPFKBPP�QEBOB�>KA�?B@>RPB�EFP�>@QFSFQFBP�>OB�PEFBIABA�?V
aQEB�?BKBCFQP�>KA�MOLQB@QFLKPb�LC�QEB�CLORJdP�I>TP�FQ�FP�MOBPRJMQFSBIV�KLQ
RKOB>PLK>?IB�QL�OBNRFOB�EFJ�QL�PR?JFQ�QL�QEB�?ROABKP�LC�IFQFD>QFLK�FK�QE>Q�CLORJ�>P
TBII�

)ROFPAF@QFLK�FK�QEBPB�@FO@RJPQ>K@BP�J>V�KLQ�?B�>SLFABA�JBOBIV�?B@>RPB�QEB
ABCBKA>KQ�AFA�KLQ�MEVPF@>IIV�BKQBO�QEB�CLORJ�2Q>QB�� IQELRDE�QBOOFQLOF>I�MOBPBK@B
COBNRBKQIV�TFII�BKE>K@B�>�MLQBKQF>I�ABCBKA>KQdP�>CCFIF>QFLK�TFQE�>�2Q>QB�>KA
OBFKCLO@B�QEB�OB>PLK>?IB�CLOBPBB>?FIFQV�LC�PRFQ�QEBOB�FQ�FP�>K�FKBP@>M>?IB�C>@Q�LC
JLABOK�@LJJBO@F>I�IFCB�QE>Q�>�PR?PQ>KQF>I�>JLRKQ�LC�?RPFKBPP�FP�QO>KP>@QBA�PLIBIV
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Chapter 4

Constitutional Law and US Commerce

LEARNING OBJECTIVES
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4.1 Basic Aspects of the US Constitution
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PFUQV�LRQ�LC�LKB�ERKAOBA�PBK>QLOP�QL�SLQB�QL�?OFKD�>�?FII�QL�QEB�CILLO�CLO�>K�RM�LO�
ALTK�SLQB�

!B@>RPB�QEB�"LKPQFQRQFLK�LCQBK�PMB>HP�FK�DBKBO>I�QBOJP�	TFQE�?OL>A�MEO>PBP�PR@E�>P
aARB�MOL@BPPb�>KA�aBNR>I�MOLQB@QFLKb
�OB>PLK>?IB�MBLMIB�E>SB�AFP>DOBBA�>P�QL�ELT
QELPB�QBOJP�>MMIV�FK�PMB@FCF@�@>PBP��3EB�4KFQBA�2Q>QBP�FP�RKFNRB�>JLKD
FKARPQOF>IFWBA�ABJL@O>@FBP�FK�E>SFKD�>�2RMOBJB�"LROQ�QE>Q�OBPBOSBP�CLO�FQPBIC�QE>Q
BU@IRPFSB�MLTBO�QL�FKQBOMOBQ�TE>Q�QEB�"LKPQFQRQFLK�JB>KP��3EB�C>JLRP�@>PB�LC
Marbury v. Madison?BD>K�QE>Q�QO>AFQFLK�FK������TEBK�QEB�2RMOBJB�"LROQ�E>A
J>ODFK>I�FJMLOQ>K@B�FK�QEB�KBT�OBMR?IF@��3EB�AB@FPFLK�FKBush v. Gore�AB@FABA�FK
#B@BJ?BO�LC������FIIRPQO>QBP�QEB�MLTBO�LC�QEB�@LROQ�QL�PE>MB�LRO�ABPQFKV�>P�>
K>QFLK��(K�QE>Q�@>PB�QEB�@LROQ�LSBOQROKBA�>�ORIFKD�?V�QEB�%ILOFA>�2RMOBJB�"LROQ
OBD>OAFKD�QEB�T>V�QL�MOL@BBA�LK�>�OB@LRKQ�LC�QEB�%ILOFA>�SLQB�CLO�QEB�MOBPFABK@V�
3EB�@LROQdP�ORIFKD�T>P�MROMLOQBAIV�?>PBA�LK�QEB�aBNR>I�MOLQB@QFLK�LC�QEB�I>TPb
MOLSFPFLK�FK�QEB�%LROQBBKQE� JBKAJBKQ�

%OLJMarburyQL�QEB�MOBPBKQ�A>V�QEB�2RMOBJB�"LROQ�E>P�>OQF@RI>QBA�QEB�SFBT�QE>Q
QEB�42�"LKPQFQRQFLK�PBQP�QEB�CO>JBTLOH�CLO�>II�LQEBO�42�I>TP�TEBQEBO�PQ>QRQLOV�LO
GRAF@F>IIV�@OB>QBA��3ERP�>KV�PQ>QRQB�	LO�MLOQFLK�QEBOBLC
�LO�IBD>I�ORIFKD�	GRAF@F>I�LO
>AJFKFPQO>QFSB
�FK�@LKCIF@Q�TFQE�QEB�"LKPQFQRQFLK�FP�KLQ�BKCLO@B>?IB�� KA�>P�QEBBush
v. GoreAB@FPFLK�FKAF@>QBP�QEB�PQ>QBP�>OB�KLQ�BKQFOBIV�COBB�QL�AL�TE>Q�QEBV�JFDEQ
@ELLPB��QEBFO�LTK�PLSBOBFDKQV�FP�IFJFQBA�?V�QEBFO�RKFLK�TFQE�QEB�LQEBO�PQ>QBP�FK�>
CBABO>I�PLSBOBFDK�

(C�QEB�2RMOBJB�"LROQ�J>HBP�>�a?>A�AB@FPFLKb�>P�QL�TE>Q�QEB�"LKPQFQRQFLK�JB>KP�FQ
FP�KLQ�B>PFIV�LSBOQROKBA��$FQEBO�QEB�@LROQ�JRPQ�@E>KDB�FQP�JFKA�	TEF@E�FQ�PBIALJ
ALBP
�LO�QTL�QEFOAP�LC�"LKDOBPP�>KA�QEOBB�CLROQEP�LC�QEB�PQ>QBP�JRPQ�J>HB�>K
>JBKAJBKQ�	 OQF@IB�5
�

!B@>RPB�QEB�2RMOBJB�"LROQ�E>P�QEFP�MLTBO�LC�GRAF@F>I�OBSFBT�QEBOB�E>SB�?BBK�J>KV
>ODRJBKQP�>?LRQ�ELT�FQ�PELRIA�?B�BUBO@FPBA�>KA�TE>Q�HFKA�LC�aMEFILPLMEVb�>
2RMOBJB�"LROQ�GRPQF@B�PELRIA�E>SB��/OBPFABKQ�1F@E>OA�-FULK�LCQBK�P>FA�QE>Q�>
2RMOBJB�"LROQ�GRPQF@B�PELRIA�aPQOF@QIV�@LKPQORBb�QEB�"LKPQFQRQFLK�>KA�KLQ�>AA�QL�FQP
I>KDR>DB��%FKAFKD�I>T�FK�QEB�"LKPQFQRQFLK�T>P�aGRAF@F>I�>@QFSFPJb�O>QEBO�QE>K
aGRAF@F>I�OBPQO>FKQ�b�3EB�DBKBO>I�MEFILPLMEV�?BEFKA�QEB�@>II�CLO�aPQOF@Q
@LKPQOR@QFLKFPQb�GRPQF@BP�FP�QE>Q�IBDFPI>QROBP�J>HB�I>TP�FK�>@@LOA�TFQE�QEB�TFPEBP�LC
QEB�J>GLOFQV�>KA�PL�RKBIB@QBA�GRADBP�PELRIA�KLQ�J>HB�I>T�>@@LOAFKD�QL�QEBFO�LTK
SFBTP�>KA�S>IRBP��-FULK�E>A�FK�JFKA�QEB�����P�6>OOBK�@LROQ�TEF@E�aCLRKAb�OFDEQP
FK�QEB�"LKPQFQRQFLK�QE>Q�TBOB�KLQ�PMB@FCF@>IIV�JBKQFLKBA`QEB�OFDEQ�LC�MOFS>@V�CLO

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

����!>PF@� PMB@QP�LC�QEB�42�"LKPQFQRQFLK ���



BU>JMIB��(K�I>QBO�VB>OP�@OFQF@P�LC�QEB�1BEKNRFPQ�@LROQ�TLRIA�@E>ODB�QE>Q�FQ�aCLRKAb
OFDEQP�QE>Q�TBOB�KLQ�PMB@FCF@>IIV�JBKQFLKBA�PR@E�>P�QEB�OFDEQ�LC�PQ>QBP�QL�?B�COBB
COLJ�CBABO>I�>KQFAFP@OFJFK>QFLK�I>TP��2BB�CLO�BU>JMIBKimel v. Florida Board of
Regents�LO�QEBCitizens United v. Federal Election Commission@>PB�	2B@QFLK������
�TEF@E
EBIA�QE>Q�@LOMLO>QFLKP�>OB�aMBOPLKPb�TFQE�aCOBB�PMBB@E�OFDEQPb�QE>Q�FK@IRAB
PMBKAFKD�RKIFJFQBA�>JLRKQP�LC�JLKBV�FK�@>JM>FDK�ALK>QFLKP�>KA�MLIFQF@>I
>ASL@>@V�Kimel v. Florida Board of Regents�����42����	����
�

!B@>RPBRoe v. WadeE>P�?BBK�PL�@LKQOLSBOPF>I�QEFP�@E>MQBO�FK@IRABP�>�PBJFK>I�@>PB
LK�aQEB�OFDEQ�LC�MOFS>@VbGriswold v. Connecticut 2B@QFLK��������6>P�QEB�@LROQ�T>P
@LOOB@Q�FK�OB@LDKFWFKD�>�aOFDEQ�LC�MOFS>@Vb�FK�&OFPTLIA��3EFP�J>V�KLQ�PBBJ�IFHB�>
a?RPFKBPP�@>PBb�?RQ�@LKPFABO��QEB�J>KRC>@QROB�>KA�AFPQOF?RQFLK�LC�?FOQE�@LKQOLI
ABSF@BP�FP�>�EFDEIV�MOLCFQ>?IB�	>KA�IBD>I
�?RPFKBPP�FK�BSBOV�42�PQ>QB��,LOBLSBO
&OFPTLIA�FIIRPQO>QBP�>KLQEBO�FJMLOQ>KQ�>KA�JR@E�AB?>QBA�@LK@BMQ�FK�42
@LKPQFQRQFLK>I�I>T��PR?PQ>KQFSB�ARB�MOL@BPP�	PBB2B@QFLK��������%FCQE� JBKAJBKQ�
�
3EB�MOL?IBJ�LC�GRAF@F>I�OBSFBT�>KA�FQP�MOLMBO�P@LMB�FP�?OLRDEQ�FKQL�PE>OM�CL@RP�FK
QEB�>?LOQFLK�@LKQOLSBOPV�� ?LOQFLK�?B@>JB�>�IR@O>QFSB�PBOSF@B�?RPFKBPP�>CQBORoe v.
WadeT>P�AB@FABA�FK�������3E>Q�E>P�DO>AR>IIV�@E>KDBA�TFQE�PQ>QB�I>TP�QE>Q�E>SB
IFJFQBA�O>QEBO�QE>K�LSBOORIBARoe v. Wade>KA�TFQE�MBOPFPQBKQ�>KQF>?LOQFLK�MOLQBPQP
HFIIFKDP�LC�>?LOQFLK�AL@QLOP�>KA�BCCLOQP�QL�MR?IF@FWB�QEB�ERJ>K�K>QROB�LC�QEB�CBQRPBP
?BFKD�>?LOQBA��3EB�HBV�EBOB�FP�QL�RKABOPQ>KA�QE>Q�QEBOB�FP�KLexplicitJBKQFLK�FK�QEB
"LKPQFQRQFLK�LC�>KV�OFDEQ�LC�MOFS>@V�� P�)RPQF@B�'>OOV�!I>@HJRK�>ODRBA�FK�EFP
J>GLOFQV�LMFKFLK�FKRoe v. Wade

3EB�"LKPQFQRQFLK�ALBP�KLQ�BUMIF@FQIV�JBKQFLK�>KV�OFDEQ�LC�MOFS>@V��(K�>�IFKB�LC
AB@FPFLKP�ELTBSBO�QEB�"LROQ�E>P�OB@LDKFWBA�QE>Q�>�OFDEQ�LC�MBOPLK>I�MOFS>@V�LO�>
DR>O>KQBB�LC�@BOQ>FK�>OB>P�LO�WLKBP�LC�MOFS>@V�ALBP�BUFPQ�RKABO�QEB
"LKPQFQRQFLK�^:3<EBV�>IPL�J>HB�FQ�@IB>O�QE>Q�QEB�OFDEQ�E>P�PLJB�BUQBKPFLK�QL
>@QFSFQFBP�OBI>QFKD�QL�J>OOF>DB^MOL@OB>QFLK^@LKQO>@BMQFLK^C>JFIV
OBI>QFLKPEFMP^>KA�@EFIA�OB>OFKD�>KA�BAR@>QFLK�^3EB�OFDEQ�LC�MOFS>@V^FP�?OL>A
BKLRDE�QL�BK@LJM>PP�>�TLJ>KdP�AB@FPFLK�TEBQEBO�LO�KLQ�QL�QBOJFK>QB�EBO
MOBDK>K@V�

(K�PELOQ�GRPQF@BP�FKQBOMOBQFKD�QEB�"LKPQFQRQFLK�TFBIA�NRFBQ�VBQ�BKLOJLRP�MLTBO
QEOLRDE�GRAF@F>I�OBSFBT��(K�AB@FAFKD�QE>Q�QEB�OFDEQ�LC�MOFS>@V�>MMIFBA�QL�>�TLJ>KdP
AB@FPFLK�QL�>?LOQ�FK�QEB�CFOPQ�QOFJBPQBO�QEB�2RMOBJB�"LROQ�AFA�KLQ�>@Q�LK�QEB�?>PFP
LC�>�MLMRI>O�J>KA>QB�LO�@IB>O�>KA�RKBNRFSL@>I�I>KDR>DB�FK�QEB�"LKPQFQRQFLK�>KA�FQ
J>AB�FIIBD>I�>KV�PQ>QB�LO�CBABO>I�IBDFPI>QFSB�LO�BUB@RQFSB�>@QFLK�@LKQO>OV�QL�FQP
FKQBOMOBQ>QFLK��.KIV�>�@LKPQFQRQFLK>I�>JBKAJBKQ�LO�QEB�@LROQdP�OBMRAF>QFLK�LCRoe v.
Wade>P�>�MOB@BABKQ�@LRIA�@E>KDB�QE>Q�FKQBOMOBQ>QFLK�

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

����!>PF@� PMB@QP�LC�QEB�42�"LKPQFQRQFLK ���



KEY TAKEAWAY

3EB�"LKPQFQRQFLK�DFSBP�SLF@B�QL�QEB�FAB>�QE>Q�MBLMIB�E>SB�?>PF@�OFDEQP�>KA
QE>Q�>�@FSFIF>K�MOBPFABKQ�FP�>IPL�QEB�@LJJ>KABO�FK�@EFBC�LC�QEB�>OJBA�CLO@BP�
(Q�DFSBP�FKPQOR@QFLKP�>P�QL�ELT�QEB�S>OFLRP�?O>K@EBP�LC�DLSBOKJBKQ�JRPQ
PE>OB�MLTBO�>KA�>IPL�QOFBP�QL�?>I>K@B�MLTBO�?BQTBBK�QEB�PQ>QBP�>KA�QEB
CBABO>I�DLSBOKJBKQ��(Q�ALBP�KLQ�BUMOBPPIV�>IILT�CLO�GRAF@F>I�OBSFBT�?RQ�QEB
2RMOBJB�"LROQdP�>?FIFQV�QL�AB@I>OB�TE>Q�I>TP�>OB�	LO�>OB�KLQ
�@LKPQFQRQFLK>I
E>P�DFSBK�QEB�GRAF@F>I�?O>K@E�>�HFKA�LC�MLTBO�KLQ�PBBK�FK�LQEBO
FKARPQOF>IFWBA�ABJL@O>@FBP�

EXERCISES

�� 2RMMLPB�QEB�2RMOBJB�"LROQ�AB@I>OBP�QE>Q�"LKDOBPP�>KA�QEB�MOBPFABKQ
@>KKLQ�>RQELOFWB�QEB�FKABCFKFQB�ABQBKQFLK�LC�QBOOLOFPQ�PRPMB@QP�TFQELRQ�>
QOF>I�LC�PLJB�PLOQ�TEBQEBO�JFIFQ>OV�LO�@FSFIF>K��2RMMLPB�>IPL�QE>Q�QEB
MBLMIB�LC�QEB�4KFQBA�2Q>QBP�C>SLO�PR@E�FKABCFKFQB�ABQBKQFLK�>KA�QE>Q
"LKDOBPP�T>KQP�QL�M>PP�>�I>T�OB?RHFKD�QEB�@LROQdP�AB@FPFLK��6E>Q�HFKA�LC
I>T�TLRIA�E>SB�QL�?B�M>PPBA�?V�TE>Q�FKPQFQRQFLKP�>KA�?V�TE>Q�SLQFKD
MBO@BKQ>DBP�

�� 6EBK�ALBP�>�MOFLO�AB@FPFLK�LC�QEB�2RMOBJB�"LROQ�ABPBOSB�LSBOQROKFKD�
->JB�LKB�AB@FPFLK�LC�QEB�2RMOBJB�"LROQ�QE>Q�VLR�QEFKH�FP�KL�ILKDBO
aDLLA�I>T�b�#LBP�QEB�@LROQ�E>SB�QL�T>FQ�LKB�ERKAOBA�VB>OP�QL�LSBOQROK
FQP�MOFLO�@>PB�MOB@BABKQP�

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B
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4.2 The Commerce Clause

LEARNING OBJECTIVES

�� ->JB�QEB�PMB@FCF@�@I>RPB�QEOLRDE�TEF@E�"LKDOBPP�E>P�QEB�MLTBO�QL
OBDRI>QB�@LJJBO@B��6E>Q�PMB@FCF@>IIV�ALBP�QEFP�@I>RPB�P>V�

�� $UMI>FK�ELT�B>OIV�AB@FPFLKP�LC�QEB�2RMOBJB�"LROQ�FKQBOMOBQBA�QEB�P@LMB
LC�QEB�@LJJBO@B�@I>RPB�>KA�ELT�QE>Q�FJM>@QBA�QEB�IBDFPI>QFSB�MOLMLP>IP
>KA�MOLDO>JP�LC�%O>KHIFK�#BI>KL�1LLPBSBIQ�AROFKD�QEB�&OB>Q�#BMOBPPFLK�

�� #BP@OF?B�?LQE�QEB�TFABO�RPB�LC�QEB�@LJJBO@B�@I>RPB�COLJ�6LOIA�6>O�((
QEOLRDE�QEB�����P�>KA�QEB�IFJFQ>QFLKP�QEB�2RMOBJB�"LROQ�FJMLPBA�FK
Lopez>KA�LQEBO�@>PBP�

%FOPQ�QROK�QL� OQF@IB�(�2B@QFLK����3EBcommerce clause� DFSBP�"LKDOBPP�QEB
BU@IRPFSB�MLTBO�QL�J>HB�I>TP�OBI>QFKD�QL�CLOBFDK�QO>AB�>KA�@LJJBO@B�>KA�QL
@LJJBO@B�>JLKD�QEB�S>OFLRP�PQ>QBP��,LPQ�LC�QEB�CBABO>IIV�@OB>QBA�IBD>I
BKSFOLKJBKQ�PMOFKDP�COLJ�QEFP�LKB�@I>RPB��FC�"LKDOBPP�FP�KLQ�>RQELOFWBA�FK�QEB
"LKPQFQRQFLK�QL�J>HB�@BOQ>FK�I>TP�QEBK�FQ�>@QP�RK@LKPQFQRQFLK>IIV�>KA�FQP�>@QFLKP
J>V�?B�ORIBA�RK@LKPQFQRQFLK>I�?V�QEB�2RMOBJB�"LROQ��+>QBIV�QEB�2RMOBJB�"LROQ�E>P
KLQ�?BBK�PEV�>?LRQ�ORIFKD�>@QP�LC�"LKDOBPP�RK@LKPQFQRQFLK>I�

'BOB�>OB�QEB�CFOPQ�CFSB�M>OQP�LC� OQF@IB�(�2B@QFLK���TEF@E�PBQP�CLOQE�QEB�MLTBOP�LC�QEB
CBABO>I�IBDFPI>QROB��3EB�@LJJBO@B�@I>RPB�FP�FK�?LIAC>@B��(Q�FP�PELOQ�?RQ�JLPQ�CBABO>I
IBDFPI>QFLK�>CCB@QFKD�?RPFKBPP�ABMBKAP�LK�QEFP�SBOV�@I>RPB�

Section 8

:"I>RPB��<�3EB�"LKDOBPP�PE>II�E>SB�/LTBO�3L�I>V�>KA�@LIIB@Q�3>UBP�#RQFBP�(JMLPQP
>KA�$U@FPBP�QL�M>V�QEB�#B?QP�>KA�MOLSFAB�CLO�QEB�@LJJLK�#BCBK@B�>KA�DBKBO>I
6BIC>OB�LC�QEB�4KFQBA�2Q>QBP��?RQ�>II�#RQFBP�(JMLPQP�>KA�$U@FPBP�PE>II�?B�RKFCLOJ
QEOLRDELRQ�QEB�4KFQBA�2Q>QBP�

:"I>RPB��<�3L�?LOOLT�,LKBV�LK�QEB�@OBAFQ�LC�QEB�4KFQBA�2Q>QBP�

[Clause 3] To regulate Commerce with foreign Nations, and among the several
States, and with the Indian Tribes;

��  OQF@IB�(�2B@QFLK���LC�QEB�42
"LKPQFQRQFLK�FP�DBKBO>IIV
OBD>OABA�>P�QEB�IBD>I�>RQELOFQV
?V�TEF@E�QEB�CBABO>I
DLSBOKJBKQ�@>K�J>HB�I>T�QE>Q
DLSBOKP�@LJJBO@B�>JLKD�QEB
PQ>QBP�>KA�TFQE�CLOBFDK�K>QFLKP�

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

���



:"I>RPB��<�3L�BPQ>?IFPE�>�RKFCLOJ�1RIB�LC�->QRO>IFW>QFLK�>KA�RKFCLOJ�+>TP�LK�QEB
PR?GB@Q�LC�!>KHORMQ@FBP�QEOLRDELRQ�QEB�4KFQBA�2Q>QBP�

:"I>RPB��<�3L�@LFK�,LKBV�OBDRI>QB�QEB�5>IRB�QEBOBLC�>KA�LC�CLOBFDK�"LFK�>KA�CFU
QEB�2Q>KA>OA�LC�6BFDEQP�>KA�,B>PROBP�

Early Commerce Clause Cases

%LO�J>KV�VB>OP�QEB�2RMOBJB�"LROQ�T>P�SBOV�PQOF@Q�FK�>MMIVFKD�QEB�@LJJBO@B
@I>RPB��"LKDOBPP�@LRIA�LKIV�RPB�FQ�QL�IBDFPI>QB�>PMB@QP�LC�QEB�JLSBJBKQ�LC�DLLAP
COLJ�LKB�PQ>QB�QL�>KLQEBO�� KVQEFKD�BIPB�T>P�ABBJBA�IL@>I�O>QEBO�QE>K�K>QFLK>I��%LO
BU>JMIB�(KHammer v. Dagenhart�AB@FABA�FK������>������CBABO>I�PQ>QRQB�E>A�?>OOBA
QO>KPMLOQ>QFLK�FK�FKQBOPQ>QB�@LJJBO@B�LC�DLLAP�MOLAR@BA�FK�JFKBP�LO�C>@QLOFBP
BJMILVFKD�@EFIAOBK�RKABO�CLROQBBK�LO�BJMILVFKD�@EFIAOBK�CLROQBBK�>KA�>?LSB�CLO
JLOB�QE>K�BFDEQ�ELROP�>�A>V�� �@LJMI>FKQ�T>P�CFIBA�FK�QEB�42�#FPQOF@Q�"LROQ�CLO�QEB
6BPQBOK�#FPQOF@Q�LC�-LOQE�">OLIFK>�?V�>�C>QEBO�FK�EFP�LTK�?BE>IC�>KA�LK�?BE>IC�LC�EFP
QTL�JFKLO�PLKP�LKB�RKABO�QEB�>DB�LC�CLROQBBK�VB>OP�>KA�QEB�LQEBO�?BQTBBK
CLROQBBK�>KA�PFUQBBK�VB>OP�TEL�TBOB�BJMILVBBP�FK�>�@LQQLK�JFII�FK�"E>OILQQB�-LOQE
">OLIFK>��3EB�C>QEBOdP�I>TPRFQ�>PHBA�QEB�@LROQ�QL�BKGLFK�	?IL@H
�QEB�BKCLO@BJBKQ�LC
QEB�>@Q�LC�"LKDOBPP�FKQBKABA�QL�MOBSBKQ�FKQBOPQ>QB�@LJJBO@B�FK�QEB�MOLAR@QP�LC
@EFIA�I>?LO�

3EB�2RMOBJB�"LROQ�P>T�QEB�FPPRB�>P�TEBQEBO�"LKDOBPP�E>A�QEB�MLTBO�RKABO�QEB
@LJJBO@B�@I>RPB�QL�@LKQOLI�FKQBOPQ>QB�PEFMJBKQ�LC�DLLAP�J>AB�?V�@EFIAOBK�RKABO
QEB�>DB�LC�CLROQBBK��3EB�@LROQ�CLRKA�QE>Q�"LKDOBPP�AFA�KLQ��3EB�@LROQ�@FQBA�PBSBO>I
@>PBP�QE>Q�E>A�@LKPFABOBA�TE>Q�FKQBOPQ>QB�@LJJBO@B�@LRIA�?B�@LKPQFQRQFLK>IIV
OBDRI>QBA�?V�"LKDOBPP��(KHipolite Egg Co. v. United States�QEB�2RMOBJB�"LROQ�E>A
PRPQ>FKBA�QEB�MLTBO�LC�"LKDOBPP�QL�M>PP�QEB�/ROB�%LLA�>KA�#ORD� @Q�TEF@E
MOLEF?FQBA�QEB�FKQOLAR@QFLK�FKQL�QEB�PQ>QBP�?V�JB>KP�LC�FKQBOPQ>QB�@LJJBO@B
FJMROB�CLLAP�>KA�AORDP�Hipolite Egg Co. v. United States�����42����	����
� (KHoke v.
United States�QEB�2RMOBJB�"LROQ�E>A�PRPQ>FKBA�QEB�@LKPQFQRQFLK>IFQV�LC�QEB�PL�@>IIBA
6EFQB�2I>SB�3O>CCF@� @Q�LC������TEBOB?V�QEB�QO>KPMLOQ>QFLK�LC�>�TLJ>K�FK
FKQBOPQ>QB�@LJJBO@B�CLO�QEB�MROMLPB�LC�MOLPQFQRQFLK�T>P�CLO?FAABK��(K�QE>Q�@>PB�QEB
@LROQ�P>FA�QE>Q�"LKDOBPP�E>A�QEB�MLTBO�QL�MOLQB@Q�QEB�@E>KKBIP�LC�FKQBOPQ>QB
@LJJBO@B��a(C�QEB�C>@FIFQV�LC�FKQBOPQ>QB�QO>KPMLOQ>QFLK�@>K�?B�Q>HBK�>T>V�COLJ�QEB
ABJLO>IFW>QFLK�LC�ILQQBOFBP�QEB�AB?>PBJBKQ�LC�L?P@BKB�IFQBO>QROB�QEB�@LKQ>DFLK�LC
AFPB>PBA�@>QQIB�LO�MBOPLKP�QEB�FJMROFQV�LC�CLLA�>KA�AORDP�QEB�IFHB�C>@FIFQV�@>K�?B
Q>HBK�>T>V�COLJ�QEB�PVPQBJ>QF@�BKQF@BJBKQ�QL�>KA�QEB�BKPI>SBJBKQ�FK�MOLPQFQRQFLK
>KA�AB?>R@EBOV�LC�TLJBK�>KA�JLOB�FKPFPQBKQIV�LC�DFOIP�bHoke v. United States����
42�����	����
�

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

����3EB�"LJJBO@B�"I>RPB ���



(K�B>@E�LC�QELPB�FKPQ>K@BP�QEB�2RMOBJB�"LROQ�P>FA�a:3<EB�RPB�LC�FKQBOPQ>QB
QO>KPMLOQ>QFLK�T>P�KB@BPP>OV�QL�QEB�>@@LJMIFPEJBKQ�LC�E>OJCRI�OBPRIQP�b�(K�LQEBO
TLOAP�>IQELRDE�QEB�MLTBO�LSBO�FKQBOPQ>QB�QO>KPMLOQ>QFLK�T>P�QL�OBDRI>QB�QE>Q
@LRIA�LKIV�?B�>@@LJMIFPEBA�?V�MOLEF?FQFKD�QEB�RPB�LC�QEB�C>@FIFQFBP�LC�FKQBOPQ>QB
@LJJBO@B�QL�BCCB@Q�QEB�BSFI�FKQBKABA��!RQ�FKHammer v. Dagenhart�QE>Q�BPPBKQF>I
BIBJBKQ�T>P�I>@HFKD��3EB�I>T�M>PPBA�?V�"LKDOBPP�>FJBA�QL�PQ>KA>OAFWB�>JLKD�>II
QEB�PQ>QBP�QEB�>DBP�>Q�TEF@E�@EFIAOBK�@LRIA�?B�BJMILVBA�FK�JFKFKD�>KA
J>KRC>@QROFKD�TEFIB�QEB�DLLAP�QEBJPBISBP�>OB�E>OJIBPP��.K@B�QEB�I>?LO�FP�ALKB
>KA�QEB�>OQF@IBP�E>SB�IBCQ�QEB�C>@QLOV�QEB�aI>?LO�LC�QEBFO�MOLAR@QFLK�FP�LSBO�>KA�QEB
JBOB�C>@Q�QE>Q�QEBV�TBOB�FKQBKABA�CLO�FKQBOPQ>QB�@LJJBO@B�QO>KPMLOQ>QFLK�ALBP�KLQ
J>HB�QEBFO�MOLAR@QFLK�PR?GB@Q�QL�CBABO>I�@LKQOLI�RKABO�QEB�@LJJBO@B�MLTBO�b

(K�PELOQ�QEB�B>OIV�RPB�LC�QEB�@LJJBO@B�@I>RPB�T>P�IFJFQBA�QL�QEB�JLSBJBKQ�LC
MEVPF@>I�DLLAP�?BQTBBK�PQ>QBP��)RPQ�?B@>RPB�PLJBQEFKD�JFDEQ�BKQBO�QEB�@E>KKBIP�LC
FKQBOPQ>QB�@LJJBO@B�I>QBO�LK�ALBP�KLQ�J>HB�FQ�>�CFQ�PR?GB@Q�CLO�K>QFLK>I�OBDRI>QFLK�
3EB�MOLAR@QFLK�LC�>OQF@IBP�FKQBKABA�CLO�FKQBOPQ>QB�@LJJBO@B�FP�>�J>QQBO�LC�IL@>I
OBDRI>QFLK��3EB�@LROQ�QEBOBCLOB�RMEBIA�QEB�OBPRIQ�COLJ�QEB�AFPQOF@Q�>KA�@FO@RFQ�@LROQ
LC�>MMB>IP��QEB�>MMIF@>QFLK�LC�QEB�CBABO>I�I>T�T>P�BKGLFKBA��&LLAP�MOLAR@BA�?V
@EFIAOBK�RKABO�QEB�>DB�LC�CLROQBBK�@LRIA�?B�PEFMMBA�>KVTEBOB�FK�QEB�4KFQBA�2Q>QBP
TFQELRQ�SFLI>QFKD�QEB�CBABO>I�I>T�

From the New Deal to the New Frontier and the Great
Society:1930sÐ1970

#ROFKD�QEB�DIL?>I�ABMOBPPFLK�LC�QEB�����P�QEB�42�B@LKLJV�P>T�GL?IBPP�O>QBP�LC�>
QEFOA�LC�>II�TLOHBOP�>KA�/OBPFABKQ�1LLPBSBIQdP�-BT�#B>I�MOLDO>J�OBNRFOBA�JLOB
>@QFSB�CBABO>I�IBDFPI>QFLK��(K@IRABA�FK�QEB�-BT�#B>I�MOLDO>J�T>P�QEB�OB@LDKFQFLK�LC
>�aOFDEQb�QL�CLOJ�I>?LO�RKFLKP�TFQELRQ�RKARB�FKQBOCBOBK@B�COLJ�BJMILVBOP�
"LKDOBPP�@OB>QBA�QEB�->QFLK>I�+>?LO�1BI>QFLKP�!L>OA�	-+1!
�FK������QL�FKSBPQFD>QB
>KA�QL�BKGLFK�BJMILVBO�MO>@QF@BP�QE>Q�SFLI>QBA�QEFP�OFDEQ�

(KNLRB v. Jones & Laughlin Steel Corporation�>�RKFLK�AFPMRQB�TFQE�J>K>DBJBKQ�>Q�>
I>ODB�PQBBI�MOLAR@FKD�C>@FIFQV�KB>O�/FQQP?RODE�/BKKPVIS>KF>�?B@>JB�>�@LROQ�@>PB��(K
QEFP�@>PB�QEB�-+1!�E>A�@E>ODBA�QEB�)LKBP���+>RDEIFK�2QBBI�"LOMLO>QFLK�TFQE
AFP@OFJFK>QFKD�>D>FKPQ�BJMILVBBP�TEL�TBOB�RKFLK�JBJ?BOP��3EB�@LJM>KVdP
MLPFQFLK�T>P�QE>Q�QEB�I>T�>RQELOFWFKD�QEB�-+1!�T>P�RK@LKPQFQRQFLK>I�BU@BBAFKD
"LKDOBPPdP�MLTBOP��3EB�@LROQ�EBIA�QE>Q�QEB�>@Q�T>P�K>OOLTIV�@LKPQOR@QBA�PL�>P�QL
OBDRI>QB�FKARPQOF>I�>@QFSFQFBP�QE>Q�E>A�QEB�MLQBKQF>I�QL�OBPQOF@Q�FKQBOPQ>QB�@LJJBO@B�
3EB�B>OIFBO�AB@FPFLKP�RKABO�QEB�@LJJBO@B�@I>RPB�QL�QEB�BCCB@Q�QE>Q�I>?LO�OBI>QFLKP
E>A�LKIV�>K�FKAFOB@Q�BCCB@Q�LK�@LJJBO@B�TBOB�BCCB@QFSBIV�OBSBOPBA��2FK@B�QEB�>?FIFQV
LC�BJMILVBBP�QL�BKD>DB�FK�@LIIB@QFSB�?>OD>FKFKD�	LKB�>@QFSFQV�MOLQB@QBA�?V�QEB�>@Q
�FP
a>K�BPPBKQF>I�@LKAFQFLK�LC�FKARPQOF>I�MB>@Bb�QEB�K>QFLK>I�DLSBOKJBKQ�T>P�GRPQFCFBA

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

����3EB�"LJJBO@B�"I>RPB ���



FK�MBK>IFWFKD�@LOMLO>QFLKP�BKD>DFKD�FK�FKQBOPQ>QB�@LJJBO@B�QE>Q�aOBCRPB�QL�@LKCBO
>KA�KBDLQF>QBb�TFQE�QEBFO�TLOHBOP��3EFP�T>P�ELTBSBO�>�@ILPB�AB@FPFLK�>KA�QEB
PTFQ@E�LC�LKB�GRPQF@B�J>AB�QEFP�ORIFKD�MLPPF?IB��6FQELRQ�QEFP�PTFQ@E�QEB�-BT�#B>I
>DBKA>�TLRIA�E>SB�?BBK�BCCB@QFSBIV�ABO>FIBA�

The Substantial Effects Doctrine: World War II to the 1990s

2R?PBNRBKQ�QLNLRB v. Jones & Laughlin Steel Corporation�"LKDOBPP�>KA�QEB�@LROQP
DBKBO>IIV�>@@BMQBA�QE>Q�BSBK�JLABPQ�FJM>@QP�LK�FKQBOPQ>QB�@LJJBO@B�TBOB
aOB>@E>?IBb�?V�CBABO>I�IBDFPI>QFLK��%LO�BU>JMIB�QEB�@>PB�LCWickard v. Filburn�COLJ
�����OBMOBPBKQP�>�C>FOIV�ILKD�OB>@E�CLO�"LKDOBPP�FK�OBDRI>QFKD�TE>Q�>MMB>O�QL�?B
SBOV�IL@>I�B@LKLJF@�AB@FPFLKP�	2B@QFLK������
�

WickardBPQ>?IFPEBA�QE>Q�aPR?PQ>KQF>I�BCCB@QPb�FK�FKQBOPQ>QB�@LJJBO@B�@LRIA�?B�SBOV
IL@>I�FKABBA��!RQ�@LJJBO@B�@I>RPB�@E>IIBKDBP�QL�CBABO>I�IBDFPI>QFLK�@LKQFKRBA��(K
QEB�����P�QEB�"FSFI�1FDEQP� @Q�LC������T>P�@E>IIBKDBA�LK�QEB�DOLRKA�QE>Q�"LKDOBPP
I>@HBA�QEB�MLTBO�RKABO�QEB�@LJJBO@B�@I>RPB�QL�OBDRI>QB�TE>Q�T>P�LQEBOTFPB�C>FOIV
IL@>I�@LKAR@Q��%LO�BU>JMIB�3FQIB�((�LC�QEB�>@Q�MOLEF?FQBA�O>@F>I�AFP@OFJFK>QFLK�FK
MR?IF@�>@@LJJLA>QFLKP�	PR@E�>P�ELQBIP�JLQBIP�>KA�OBPQ>RO>KQP
�IB>AFKD�QL�QEB
C>JLRP�@>PB�LCKatzenbach v. McClung	����
�

.IIFB�,@"IRKDdP�?>O?BNRB�MI>@B�FK�!FOJFKDE>J� I>?>J>�>IILTBA�a@LILOBAb�MBLMIB
QL�?RV�Q>HBLRQ�>Q�QEB�?>@H�LC�QEB�OBPQ>RO>KQ�?RQ�KLQ�QL�PFQ�ALTK�TFQE�aTEFQBb�CLIHP
FKPFAB��3EB�42�>QQLOKBV�PLRDEQ�>�@LROQ�LOABO�QL�OBNRFOB�.IIFB�QL�PBOSB�>II�O>@BP�>KA
@LILOP�?RQ�.IIFB�OBPFPQBA�LK�@LJJBO@B�@I>RPB�DOLRKAP��QEB�CBABO>I�DLSBOKJBKQ�E>A
KL�?RPFKBPP�OBDRI>QFKD�>�MROBIV�IL@>I�BPQ>?IFPEJBKQ��(KABBA�.IIFB�AFA�KLQ�>ASBOQFPB
K>QFLK>IIV�LO�BSBK�OBDFLK>IIV�>KA�E>A�@RPQLJBOP�LKIV�COLJ�QEB�IL@>I�>OB>��!RQ�QEB
@LROQ�CLRKA�QE>Q�PLJB����MBO@BKQ�LC�QEB�PRMMIFBP�CLO�.IIFBdP�OBPQ>RO>KQ�E>A�JLSBA�FK
QEB�@E>KKBIP�LC�FKQBOPQ>QB�@LJJBO@B��3EFP�T>P�BKLRDE�QL�PRPQ>FK�CBABO>I�OBDRI>QFLK
?>PBA�LK�QEB�@LJJBO@B�@I>RPB�Katzenbach v. McClung�����42�����	����
�

%LO�KB>OIV�QEFOQV�VB>OP�CLIILTFKD�FQ�T>P�TFABIV�>PPRJBA�QE>Q�"LKDOBPP�@LRIA�>IJLPQ
>IT>VP�CFKA�PLJB�FKQBOPQ>QB�@LJJBO@B�@LKKB@QFLK�CLO�>KV�I>T�FQ�JFDEQ�M>PP��(Q�QERP
@>JB�>P�PLJBQEFKD�LC�>�PEL@H�FK������TEBK�QEB�1BEKNRFPQ�@LROQ�AB@FABAU.S. v.
Lopez��+LMBW�E>A�?BBK�@LKSF@QBA�RKABO�>�CBABO>I�I>T�QE>Q�MOLEF?FQBA�MLPPBPPFLK�LC
CFOB>OJP�TFQEFK������CBBQ�LC�>�P@ELLI��3EB�I>T�T>P�M>OQ�LC�>�QTBKQV�VB>O�QOBKA
	OLRDEIV������QL�����
�CLO�PBK>QLOP�>KA�@LKDOBPPJBK�QL�M>PP�I>TP�QE>Q�TBOB�QLRDE
LK�@OFJB��+LMBWdP�I>TVBO�>AJFQQBA�QE>Q�+LMBW�E>A�E>A�>�DRK�TFQEFK������CBBQ�LC�>
2>K� KQLKFL�P@ELLI�V>OA�?RQ�@E>IIBKDBA�QEB�I>T�FQPBIC�>ODRFKD�QE>Q�"LKDOBPP
BU@BBABA�FQP�>RQELOFQV�RKABO�QEB�@LJJBO@B�@I>RPB�FK�M>PPFKD�QEFP�IBDFPI>QFLK��3EB
42�DLSBOKJBKQdP�2LIF@FQLO�&BKBO>I�>ODRBA�LK�?BE>IC�LC�QEB�#BM>OQJBKQ�LC�)RPQF@B�QL
QEB�2RMOBJB�"LROQ�QE>Q�"LKDOBPP�T>P�TFQEFK�FQP�@LKPQFQRQFLK>I�OFDEQP�RKABO�QEB

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

����3EB�"LJJBO@B�"I>RPB ���



@LJJBO@B�@I>RPB�?B@>RPB�BAR@>QFLK�LC�QEB�CRQROB�TLOHCLO@B�T>P�QEB�CLRKA>QFLK�CLO
>�PLRKA�B@LKLJV�>KA�?B@>RPB�DRKP�>Q�LO�KB>O�P@ELLI�V>OAP�ABQO>@QBA�COLJ�PQRABKQPd
BAR@>QFLK��3EB�@LROQ�OBGB@QBA�QEFP�>K>IVPFP�KLQFKD�QE>Q�TFQE�QEB�DLSBOKJBKQdP
>K>IVPFP�>K�FKQBOPQ>QB�@LJJBO@B�@LKKB@QFLK�@LRIA�?B�@LKGROBA�COLJ�>IJLPQ
>KVQEFKD��+LMBW�TBKQ�COBB�?B@>RPB�QEB�I>T�FQPBIC�T>P�RK@LKPQFQRQFLK>I�>@@LOAFKD�QL
QEB�@LROQ�

"LKDOBPP�J>AB�KL�>QQBJMQ�QL�M>PP�PFJFI>O�IBDFPI>QFLK�>CQBO�QEB�@>PB�T>P�AB@FABA��!RQ
FK�M>PPFKD�PR?PBNRBKQ�IBDFPI>QFLK�"LKDOBPP�T>P�LCQBK�@>OBCRI�QL�J>HB�>�OB@LOA�>P�QL
TEV�FQ�?BIFBSBA�FQ�T>P�>AAOBPPFKD�>�MOL?IBJ�QE>Q�OBI>QBA�QL�FKQBOPQ>QB�@LJJBO@B��(K
�����"LKDOBPP�M>PPBA�QEB�5FLIBK@B� D>FKPQ�6LJBK� @Q�	5 6 
�E>SFKD�EBIA
EB>OFKDP�QL�BPQ>?IFPE�TEV�SFLIBK@B�>D>FKPQ�TLJBK�LK�>�IL@>I�IBSBI�TLRIA�FJM>FO
FKQBOPQ>QB�@LJJBO@B��(K������TEFIB�BKOLIIBA�>Q�5FODFKF>�/LIVQB@EKF@�(KPQFQRQB
	5FODFKF>�3B@E
�"EOFPQV�!OWLKH>I>�>IIBDBA�QE>Q� KQLKFL�,LOOFPLK�>KA�)>JBP
"O>TCLOA�?LQE�PQRABKQP�>KA�S>OPFQV�CLLQ?>II�MI>VBOP�>Q�5FODFKF>�3B@E�E>A�O>MBA
EBO��(K������!OWLKH>I>�CFIBA�>�@LJMI>FKQ�>D>FKPQ�,LOOFPLK�>KA�"O>TCLOA�RKABO
5FODFKF>�3B@EdP�PBUR>I�>PP>RIQ�MLIF@V�� CQBO�>�EB>OFKD�,LOOFPLK�T>P�CLRKA�DRFIQV�LC
PBUR>I�>PP>RIQ�>KA�PBKQBK@BA�QL�FJJBAF>QB�PRPMBKPFLK�CLO�QTL�PBJBPQBOP��"O>TCLOA
T>P�KLQ�MRKFPEBA�� �PB@LKA�EB>OFKD�>D>FK�CLRKA�,LOOFPLK�DRFIQV�� CQBO�>K�>MMB>I
QEOLRDE�QEB�RKFSBOPFQVdP�>AJFKFPQO>QFSB�PVPQBJ�,LOOFPLKdP�MRKFPEJBKQ�T>P�PBQ
>PFAB�>P�FQ�T>P�CLRKA�QL�?B�aBU@BPPFSB�b�4IQFJ>QBIV�!OWLKH>I>�AOLMMBA�LRQ�LC�QEB
RKFSBOPFQV��!OWLKH>I>�QEBK�PRBA�,LOOFPLK�"O>TCLOA�>KA�5FODFKF>�3B@E�FK�CBABO>I
AFPQOF@Q�@LROQ�>IIBDFKD�QE>Q�,LOOFPLKdP�>KA�"O>TCLOAdP�>QQ>@H�SFLI>QBA����42"
2B@QFLK�������M>OQ�LC�QEB�5 6 
�TEF@E�MOLSFABP�>�CBABO>I�@FSFI�OBJBAV�CLO�QEB
SF@QFJP�LC�DBKABO�JLQFS>QBA�SFLIBK@B��,LOOFPLK�>KA�"O>TCLOA�JLSBA�QL�AFPJFPP
!OWLKH>I>dP�PRFQ�LK�QEB�DOLRKA�QE>Q�2B@QFLK������dP�@FSFI�OBJBAV�T>P
RK@LKPQFQRQFLK>I��(K�AFPJFPPFKD�QEB�@LJMI>FKQ�QEB�AFPQOF@Q�@LROQ�CLRKA�QE>Q�QE>Q
"LKDOBPP�I>@HBA�>RQELOFQV�QL�BK>@Q�2B@QFLK�������RKABO�BFQEBO�QEB�@LJJBO@B�@I>RPB
LO�QEB�%LROQBBKQE� JBKAJBKQ�TEF@E�"LKDOBPP�E>A�BUMIF@FQIV�FABKQFCFBA�>P�QEB
PLRO@BP�LC�CBABO>I�>RQELOFQV�CLO�QEB�5 6 ��4IQFJ>QBIV�QEB�@LROQ�LC�>MMB>IP
>CCFOJBA�>P�AFA�QEB�2RMOBJB�"LROQ�

3EB�2RMOBJB�"LROQ�EBIA�QE>Q�"LKDOBPP�I>@HBA�QEB�>RQELOFQV�QL�BK>@Q�>�PQ>QRQB�RKABO
QEB�@LJJBO@B�@I>RPB�LO�QEB�%LROQBBKQE� JBKAJBKQ�?B@>RPB�QEB�PQ>QRQB�AFA�KLQ
OBDRI>QB�>K�>@QFSFQV�QE>Q�PR?PQ>KQF>IIV�>CCB@QBA�FKQBOPQ>QB�@LJJBO@B�KLO�AFA�FQ
OBAOBPP�E>OJ�@>RPBA�?V�QEB�PQ>QB��"EFBC�)RPQF@B�6FIIF>J�'��1BEKNRFPQ�TOLQB�CLO�QEB
@LROQ�QE>Q�aRKABO�LRO�CBABO>I�PVPQBJ�QE>Q�OBJBAV�JRPQ�?B�MOLSFABA�?V�QEB
"LJJLKTB>IQE�LC�5FODFKF>�>KA�KLQ�?V�QEB�4KFQBA�2Q>QBP�b�#FPPBKQFKD�)RPQF@B
2QBMEBK�&��!OBVBO�>ODRBA�QE>Q�QEB�J>GLOFQV�LMFKFLK�aFIIRPQO>QBP�QEB�AFCCF@RIQV�LC
CFKAFKD�>�TLOH>?IB�GRAF@F>I�"LJJBO@B�"I>RPB�QLR@EPQLKB�b�)RPQF@B�#>SFA�'��2LRQBO
AFPPBKQFKD�KLQBA�QE>Q�5 6 �@LKQ>FKBA�>�aJLRKQ>FK�LC�A>Q>�>PPBJ?IBA�?V
"LKDOBPP^PELTFKD�QEB�BCCB@QP�LC�SFLIBK@B�>D>FKPQ�TLJBK�LK�FKQBOPQ>QB�@LJJBO@B�b

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

����3EB�"LJJBO@B�"I>RPB ���



3EB�>?PBK@B�LC�>�TLOH>?IB�GRAF@F>I�@LJJBO@B�@I>RPB�QLR@EPQLKB�OBJ>FKP��(K�����
">IFCLOKF>�SLQBOP�M>PPBA�QEB�"LJM>PPFLK>QB�4PB� @Q�IBD>IFWFKD�J>OFGR>K>�CLO
JBAF@>I�RPB��">IFCLOKF>dP�I>T�@LKCIF@QBA�TFQE�QEB�CBABO>I�"LKQOLIIBA�2R?PQ>K@BP� @Q
	"2 
�TEF@E�?>KKBA�MLPPBPPFLK�LC�J>OFGR>K>�� CQBO�QEB�#ORD�$KCLO@BJBKQ
 AJFKFPQO>QFLK�	#$ 
�PBFWBA�AL@QLO�MOBP@OF?BA�J>OFGR>K>�COLJ�>�M>QFBKQdP�ELJB�>
DOLRM�LC�JBAF@>I�J>OFGR>K>�RPBOP�PRBA�QEB�#$ �>KA�42� QQLOKBV�&BKBO>I�)LEK
 PE@OLCQ�FK�CBABO>I�AFPQOF@Q�@LROQ�

3EB�JBAF@>I�J>OFGR>K>�RPBOP�>ODRBA�QE>Q�QEB�"2 `TEF@E�"LKDOBPP�M>PPBA�RPFKD�FQP
@LKPQFQRQFLK>I�MLTBO�QL�OBDRI>QB�FKQBOPQ>QB�@LJJBO@B`BU@BBABA�"LKDOBPPdP
@LJJBO@B�@I>RPB�MLTBO��3EB�AFPQOF@Q�@LROQ�ORIBA�>D>FKPQ�QEB�DOLRM�?RQ�QEB�-FKQE
"FO@RFQ�"LROQ�LC� MMB>IP�OBSBOPBA�>KA�ORIBA�QEB�"2 �RK@LKPQFQRQFLK>I�?B@>RPB�FQ
>MMIFBA�QL�JBAF@>I�J>OFGR>K>�RPB�PLIBIV�TFQEFK�LKB�PQ>QB��(K�ALFKD�PL�QEB�-FKQE
"FO@RFQ�OBIFBA�LKU.S. v. Lopez	����
�>KA U.S. v. Morrison	����
�QL�P>V�QE>Q�RPFKD
JBAF@>I�J>OFGR>K>�AFA�KLQ�aPR?PQ>KQF>IIV�>CCB@Qb�FKQBOPQ>QB�@LJJBO@B�>KA�QEBOBCLOB
@LRIA�KLQ�?B�OBDRI>QBA�?V�"LKDOBPP�

!RQ�?V�>��_��J>GLOFQV�QEB�2RMOBJB�"LROQ�EBIA�QE>Q�QEB�@LJJBO@B�@I>RPB�D>SB
"LKDOBPP�>RQELOFQV�QL�MOLEF?FQ�QEB�IL@>I�@RIQFS>QFLK�>KA�RPB�LC�J>OFGR>K>�ABPMFQB
PQ>QB�I>T�QL�QEB�@LKQO>OV��)RPQF@B�)LEK�/>RI�2QBSBKP�>ODRBA�QE>Q�QEB�@LROQdP
MOB@BABKQP�BPQ>?IFPEBA�"LKDOBPPdP�@LJJBO@B�@I>RPB�MLTBO�QL�OBDRI>QB�MROBIV�IL@>I
>@QFSFQFBP�QE>Q�>OB�M>OQ�LC�>�a@I>PP�LC�>@QFSFQFBPb�TFQE�>�PR?PQ>KQF>I�BCCB@Q�LK
FKQBOPQ>QB�@LJJBO@B��3EB�J>GLOFQV�>ODRBA�QE>Q�"LKDOBPP�@LRIA�?>K�IL@>I�J>OFGR>K>
RPB�?B@>RPB�FQ�T>P�M>OQ�LC�PR@E�>�@I>PP�LC�>@QFSFQFBP��QEB�K>QFLK>I�J>OFGR>K>�J>OHBQ�
+L@>I�RPB�>CCB@QBA�PRMMIV�>KA�ABJ>KA�FK�QEB�K>QFLK>I�J>OFGR>K>�J>OHBQ�J>HFKD�QEB
OBDRI>QFLK�LC�FKQO>PQ>QB�RPB�aBPPBKQF>Ib�QL�OBDRI>QFKD�QEB�AORDdP�K>QFLK>I�J>OHBQ�

-LQF@B�ELT�PFJFI>O�QEFP�OB>PLKFKD�FP�QL�QEB�@LROQdP�B>OIFBO�OB>PLKFKD�FKWickard v.
Filburn	2B@QFLK������
��(K�@LKQO>PQ�QEB�@LROQdP�@LKPBOS>QFSB�TFKD�T>P�>A>J>KQ�QE>Q
CBABO>I�MLTBO�E>A�?BBK�BU@BBABA��)RPQF@B�"I>OBK@B�3ELJ>PdP�AFPPBKQ�FKGonzalez v.
RaichPQ>QBA�QE>Q�1>F@EdP�IL@>I�@RIQFS>QFLK�>KA�@LKPRJMQFLK�LC�J>OFGR>K>�T>P�KLQ
a"LJJBO@B^>JLKD�QEB�PBSBO>I�2Q>QBP�b�1BMOBPBKQFKD�QEB�aLOFDFK>IFPQb�SFBT�QE>Q
QEB�"LKPQFQRQFLK�PELRIA�JLPQIV�JB>K�TE>Q�QEB�%LRKABOP�JB>KQ�FQ�QL�JB>K�EB�>IPL
P>FA�QE>Q�FK�QEB�B>OIV�A>VP�LC�QEB�OBMR?IF@�FQ�TLRIA�E>SB�?BBK�RKQEFKH>?IB�QE>Q
"LKDOBPP�@LRIA�MOLEF?FQ�QEB�IL@>I�@RIQFS>QFLK�MLPPBPPFLK�>KA�@LKPRJMQFLK�LC
J>OFGR>K>�
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KEY TAKEAWAY

3EB�@LJJBO@B�@I>RPB�FP�QEB�?>PFP�LK�TEF@E�QEB�CBABO>I�DLSBOKJBKQ�OBDRI>QBP
FKQBOPQ>QB�B@LKLJF@�>@QFSFQV��3EB�MEO>PB�aFKQBOPQ>QB�@LJJBO@Bb�E>P�?BBK
PR?GB@Q�QL�AFCCBOFKD�FKQBOMOBQ>QFLKP�?V�QEB�2RMOBJB�"LROQ�LSBO�QEB�M>PQ�LKB
ERKAOBA�VB>OP��3EBOB�>OB�@BOQ>FK�J>QQBOP�QE>Q�>OB�BPPBKQF>IIV�IL@>I�LO
FKQO>PQ>QB�?RQ�QEB�O>KDB�LC�CBABO>I�FKSLISBJBKQ�FK�IL@>I�J>QQBOP�FP�PQFII
@LKPFABO>?IB�

EXERCISES

�� 6EV�TLRIA�"LKDOBPP�E>SB�MLTBO�RKABO�QEB�"FSFI�1FDEQP� @Q�LC������QL
OBNRFOB�OBPQ>RO>KQP�>KA�ELQBIP�QL�KLQ�AFP@OFJFK>QB�>D>FKPQ�FKQBOPQ>QB
QO>SBIBOP�LK�QEB�?>PFP�LC�O>@B�@LILO�PBU�OBIFDFLK�LO�K>QFLK>I�LOFDFK�
2RMMLPB�QEB�'LIFA>V�1BPQ>RO>KQ�KB>O�(����FK�#BP�,LFKBP�(LT>�E>P�>�PFDK
QE>Q�P>VP�a6B�OBPBOSB�QEB�OFDEQ�QL�OBCRPB�PBOSF@B�QL�>KV�,RPIFJ�LO
MBOPLK�LC�,FAAIB�$>PQBOK�ABP@BKQ�b�2RMMLPB�>IPL�QE>Q�QEB�OBPQ>RO>KQ�FP
SBOV�MLMRI>O�IL@>IIV�>KA�QE>Q�LKIV����MBO@BKQ�LC�FQP�M>QOLKP�>OB�QO>SBIBOP
LK�(����� OB�QEB�LTKBOP�LC�QEB�'LIFA>V�1BPQ>RO>KQ�FK�SFLI>QFLK�LC�QEB
"FSFI�1FDEQP� @Q�LC�������6E>Q�TLRIA�E>MMBK�FC�QEB�LTKBOP�OBPFPQBA
BKCLO@BJBKQ�?V�@I>FJFKD�QE>Q�3FQIB�((�LC�QEB�>@Q�	OBI>QFKD�QL�aMR?IF@
>@@LJJLA>QFLKPb�PR@E�>P�ELQBIP�JLQBIP�>KA�OBPQ>RO>KQP
�T>P
RK@LKPQFQRQFLK>I�

�� (C�QEB�2RMOBJB�"LROQ�TBOB�QL�DL�?>@H�QL�QEB�A>VP�LCHammer v. Dagenhart
>KA�ORIB�QE>Q�LKIV�DLLAP�>KA�PBOSF@BP�FKSLISFKD�FKQBOPQ>QB�JLSBJBKQ
@LRIA�?B�PR?GB@Q�QL�CBABO>I�I>T�TE>Q�HFKAP�LC�CBABO>I�MOLDO>JP�JFDEQ�?B
I>@HFKD�>�PLRKA�?>PFP�FK�QEB�@LJJBO@B�@I>RPB��a.?>J>@>OBb��,BAF@>OB�
'LJBI>KA�PB@ROFQV��2L@F>I�2B@ROFQV��6E>Q�LQEBO�MLTBOP�>OB�DO>KQBA�QL
"LKDOBPP�RKABO�QEB�"LKPQFQRQFLK�QL�IBDFPI>QB�CLO�QEB�DBKBO>I�DLLA�LC
PL@FBQV�
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4.3 Dormant Commerce Clause

LEARNING OBJECTIVES

�� 4KABOPQ>KA�QE>Q�TEBK�"LKDOBPP�ALBP�KLQ�BUBO@FPB�FQP�MLTBOP�RKABO�QEB
@LJJBO@B�@I>RPB�QEB�2RMOBJB�"LROQ�J>V�PQFII�IFJFQ�PQ>QB�IBDFPI>QFLK�QE>Q
AFP@OFJFK>QBP�>D>FKPQ�FKQBOPQ>QB�@LJJBO@B�LO�MI>@BP�>K�RKARB�?ROABK
LK�FKQBOPQ>QB�@LJJBO@B�

�� #FPQFKDRFPE�?BQTBBK�aAFP@OFJFK>QFLKb�ALOJ>KQ�@LJJBO@B�@I>RPB�@>PBP
>KA�aRKARB�?ROABKb�ALOJ>KQ�@LJJBO@B�@I>RPB�@>PBP�

"LKDOBPP�E>P�QEB�MLTBO�QL�IBDFPI>QB�RKABO�QEB�@LJJBO@B�@I>RPB�>KA�LCQBK�ALBP
IBDFPI>QB��%LO�BU>JMIB�"LKDOBPP�JFDEQ�P>V�QE>Q�QOR@HP�JLSFKD�LK�FKQBOPQ>QB
EFDET>VP�JRPQ�KLQ�?B�JLOB�QE>K�PBSBKQV�CBBQ�FK�IBKDQE��!RQ�FC�"LKDOBPP�ALBP�KLQ
BUBO@FPB�FQP�MLTBOP�>KA�OBDRI>QB�FK�@BOQ>FK�>OB>P�	PR@E�>P�QEB�PFWB�>KA�IBKDQE�LC
QOR@HP�LK�FKQBOPQ>QB�EFDET>VP
�PQ>QBP�J>V�J>HB�QEBFO�LTK�ORIBP��2Q>QBP�J>V�AL�PL
RKABO�QEB�PL�@>IIBA�EFPQLOF@�MLIF@B�MLTBOP�LC�PQ>QBP�QE>Q�TBOB�KBSBO�VFBIABA�RM�QL
QEB�CBABO>I�DLSBOKJBKQ�

3EBPB�MLIF@B�MLTBOP�@>K�?B�?OL>AIV�BUBO@FPBA�?V�PQ>QBP�CLO�MROMLPBP�LC�EB>IQE
BAR@>QFLK�TBIC>OB�P>CBQV�JLO>IP�>KA�QEB�BKSFOLKJBKQ��!RQ�QEB�2RMOBJB�"LROQ�E>P
OBPBOSBA�CLO�FQPBIC�QEB�MLTBO�QL�ABQBOJFKB�TEBK�PQ>QB�>@QFLK�FP�BU@BPPFSB�BSBK
TEBK�"LKDOBPP�E>P�KLQ�RPBA�QEB�@LJJBO@B�@I>RPB�QL�OBDRI>QB��3EFP�MLTBO�FP�@I>FJBA
QL�BUFPQ�FK�QEBdormant commerce clause� �

3EBOB�>OB�QTL�T>VP�QE>Q�>�PQ>QB�J>V�SFLI>QB�QEB�ALOJ>KQ�@LJJBO@B�@I>RPB��(C�>�PQ>QB
M>PPBP�>�I>T�QE>Q�FP�>K�aRKARB�?ROABKb�LK�FKQBOPQ>QB�@LJJBO@B�LO�QE>Q
aAFP@OFJFK>QBPb�>D>FKPQ�FKQBOPQ>QB�@LJJBO@B�FQ�TFII�?B�PQOR@H�ALTK�Kassel v.
Consolidated Freightways�FK2B@QFLK������2RJJ>OV�>KA�$UBO@FPBP��FP�>K�BU>JMIB�LC�>
@>PB�TEBOB�(LT>�FJMLPBA�>K�RKARB�?ROABK�LK�FKQBOPQ>QB�@LJJBO@B�?V�MOLEF?FQFKD
ALR?IB�QO>FIBOP�LK�FQP�EFDET>VP�Kassell v. Consolidated Freightways�����42�����	����
�
(LT>dP�MOLEF?FQFLK�T>P�GRAF@F>IIV�AB@I>OBA�SLFA�TEBK�QEB�2RMOBJB�"LROQ�GRADBA�FQ�QL
?B�>K�RKARB�?ROABK�

#FP@OFJFK>QFLK�@>PBP�PR@E�>PHunt v. Washington Apple Advertising Commission	2B@QFLK
�����">PBP� 
�MLPB�>�AFCCBOBKQ�PQ>KA>OA��3EB�@LROQ�E>P�?BBK�C>FOIV�FKCIBUF?IB�EBOB��FC
LKB�PQ>QB�AFP@OFJFK>QBP�FK�FQP�QOB>QJBKQ�LC�>KV�>OQF@IB�LC�@LJJBO@B�?>PBA�LK�FQP
PQ>QB�LC�LOFDFK�QEB�@LROQ�TFII�PQOFHB�ALTK�QEB�I>T��%LO�BU>JMIB�FKOregon Waste
Systems v. Department of Environmental Quality,QEB�PQ>QB�T>KQBA�QL�MI>@B�>�PIFDEQIV

�� $SBK�TEBK�QEB�CBABO>I
DLSBOKJBKQ�ALBP�KLQ�>@Q�QL
J>HB�ORIBP�QL�DLSBOK�J>QQBOP
LC�FKQBOPQ>QB�@LJJBO@B�QEB
PQ>QBP�J>V�	RPFKD�QEBFO�MLIF@B
MLTBOP
�?RQ�QEBV�J>V�KLQ�AL
PL�FK�T>VP�QE>Q�RKARIV�?ROABK
LO�AFP@OFJFK>QB�>D>FKPQ
FKQBOPQ>QB�@LJJBO@B�
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EFDEBO�@E>ODB�LK�T>PQB�@LJFKD�COLJ�LRQ�LC�PQ>QB�Oregon Waste Systems v. Department
of Environmental Quality�����42����	����
� 3EB�PQ>QBdP�OB>PLKFKD�T>P�QE>Q�FK�PQ>QB
OBPFABKQP�E>A�>IOB>AV�@LKQOF?RQBA�QL�OL>AP�>KA�LQEBO�FKCO>PQOR@QROB�>KA�QE>Q
QFMMFKD�CBBP�>Q�T>PQB�C>@FIFQFBP�PELRIA�OBCIB@Q�QEB�MOFLO�@LKQOF?RQFLKP�LC�FK�PQ>QB
@LJM>KFBP�>KA�OBPFABKQP��.RQ�LC�PQ>QB�T>PQB�E>KAIBOP�TEL�T>KQBA�QL�RPB�.OBDLK
I>KACFIIP�L?GB@QBA�>KA�TLK�QEBFO�ALOJ>KQ�@LJJBO@B�@I>RPB�@I>FJ�QE>Q�.OBDLKdP�I>T
AFP@OFJFK>QBA�aLK�FQP�C>@Bb�>D>FKPQ�FKQBOPQ>QB�@LJJBO@B��4KABO�QEB�2RMOBJB
"LROQdP�ORIFKDP�>KVQEFKD�QE>Q�JLSBP�FK�@E>KKBIP�LC�FKQBOPQ>QB�@LJJBO@B�FP
a@LJJBO@Bb�BSBK�FC�PLJBLKB�FP�M>VFKD�QL�DBQ�OFA�LC�PLJBQEFKD�FKPQB>A�LC�?RVFKD
PLJBQEFKD�

3ERP�QEB�PQ>QBP�>OB�?LRKA�?V�2RMOBJB�"LROQ�AB@FPFLKP�RKABO�QEB�ALOJ>KQ
@LJJBO@B�@I>RPB�QL�AL�KLQEFKD�QE>Q�AFCCBOBKQF>QBP�?BQTBBK�>OQF@IBP�LC�@LJJBO@B
QE>Q�LOFDFK>QB�COLJ�TFQEFK�QEB�PQ>QB�COLJ�QELPB�QE>Q�LOFDFK>QB�BIPBTEBOB��(C
,F@EFD>K�TBOB�QL�IBQ�@LRKQFBP�AB@FAB�CLO�QEBJPBISBP�TEBQEBO�QL�Q>HB�D>O?>DB�COLJ
LRQPFAB�LC�QEB�@LRKQV�LO�KLQ�QEFP�@LRIA�>IPL�?B�>�AFP@OFJFK>QFLK�?>PBA�LK�>�MI>@B�LC
LOFDFK�LRQPFAB�QEB�PQ>QB��	2RMMLPB�CLO�FKPQ>K@B�B>@E�@LRKQV�TBOB�QL�AB@FAB�KLQ�QL
Q>HB�T>PQB�COLJ�LRQPFAB�QEB�@LRKQV��QEBK�>II�,F@EFD>K�@LRKQFBP�TLRIA�BCCB@QFSBIV�?B
BU@IRAFKD�T>PQB�COLJ�LRQPFAB�LC�,F@EFD>K�TEF@E�FP�AFP@OFJFK>QLOV�
Fort Gratiot
Sanitary Landfill v. Michigan DepÕt of Natural Resources�����42�����	����
�

3EB�2RMOBJB�"LROQ�MOL?>?IV�TLRIA�RMELIA�>KV�PLIFA�T>PQB�OBNRFOBJBKQP�QE>Q�AFA
KLQ�AFCCBOBKQF>QB�LK�QEB�?>PFP�LC�LOFDFK��(C�CLO�BU>JMIB�>II�T>PQB�E>A�QL�?B�FKPMB@QBA
CLO�PMB@FCF@�E>W>OAP�QEBK�QEB�I>T�TLRIA�>MMIV�BNR>IIV�QL�FK�PQ>QB�>KA�LRQ�LC�PQ>QB
D>O?>DB��!B@>RPB�QEFP�FP�QEB�ALOJ>KQ�@LJJBO@B�@I>RPB�"LKDOBPP�@LRIA�PQFII�>@Q�	F�B�
FQ�@LRIA�RPB�FQP�?OL>A�@LJJBO@B�@I>RPB�MLTBOP
�QL�P>V�QE>Q�PQ>QBP�>OB�COBB�QL�HBBM
LRQ�LC�PQ>QB�T>PQB�COLJ�@LJFKD�FKQL�QEBFO�LTK�?LOABOP��!RQ�"LKDOBPP�E>P�AB@IFKBA
QL�AL�PL��6E>Q�CLIILTP�FP�>�PQ>QBJBKQ�COLJ�LKB�LC�QEB�42�PBK>QLOP�COLJ�,F@EFD>K
">OI�+BSFK�FK������OBD>OAFKD�QEB�PFDKFCF@>KQ�>JLRKQP�LC�T>PQB�QE>Q�TBOB�@LJFKD
FKQL�,F@EFD>K�COLJ�3LOLKQL�">K>A>�
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Dealing with Unwelcome Waste

2BK>QLO�">OI�+BSFK�)>KR>OV�����

,F@EFD>K�FP�C>@FKD�>K�FKQLIBO>?IB�PFQR>QFLK�TFQE�OBD>OA�QL�QEB�FJMLOQ>QFLK�LC
T>PQB�COLJ�LQEBO�PQ>QBP�>KA�">K>A>�

">K>A>�FP�QEB�I>ODBPQ�PLRO@B�LC�T>PQB�FJMLOQP�QL�,F@EFD>K�� MMOLUFJ>QBIV���
QOR@HIL>AP�LC�T>PQB�@LJB�FK�QL�,F@EFD>K�MBO�A>V�COLJ�3LOLKQL�>ILKB�>KA�>K
BPQFJ>QBA����_����QOR@HP�@LJB�FK�COLJ�">K>A>�B>@E�A>V�

3EFP�MOL?IBJ�FPKdQ�DLFKD�QL�DBQ�>KV�?BQQBO��.KQ>OFLdP�T>PQB�PEFMJBKQP�>OB
DOLTFKD�>P�QEB�3LOLKQL�>OB>�PFDKP�KBT�@LKQO>@QP�CLO�T>PQB�AFPMLP>I�EBOB�>KA
@ILPBP�FQP�QTL�OBJ>FKFKD�I>KACFIIP�� Q�QEB�?BDFKKFKD�LC������QEB�3LOLKQL�>OB>
T>P�DBKBO>QFKD�>?LRQ�����JFIIFLK�QLKP�LC�T>PQB�>KKR>IIV�>?LRQ��������QLKP�LC
TEF@E�TBOB�PEFMMBA�QL�,F@EFD>K��!V�B>OIV�QEFP�VB>O�?>OOFKD�RKCLOBPBBK
ABSBILMJBKQP�QEB�BKQFOB�����JFIIFLK�QLKP�TFII�?B�PEFMMBA�QL�,F@EFD>K�CLO
AFPMLP>I�

6EV�@>KdQ�">K>A>�AFPMLPB�LC�FQP�QO>PE�FK�">K>A>��3EBV�P>V�QE>Q�>CQBO����VB>OP�LC
PB>O@EFKD�QEBV�E>SB�KLQ�?BBK�>?IB�QL�CFKA�>�PRFQ>?IB�.KQ>OFL�PFQB�CLO�3LOLKQLdP
D>O?>DB��.KQ>OFL�E>P�>?LRQ��������PNR>OB�JFIBP�@LJM>OBA�QL�,F@EFD>KdP������
PNR>OB�JFIBP��6FQE�PFU�QFJBP�QEB�I>KA�J>PP�QE>Q�>ODRJBKQ�FP�I>RDE>?IB�

3EB�,F@EFD>K�#BM>OQJBKQ�LC�$KSFOLKJBKQ>I�0R>IFQV�BPQFJ>QBP�QE>Q�CLO�BSBOV
CFSB�VB>OP�LC�AFPMLP>I�LC�">K>AF>K�T>PQB�>Q�QEB�@ROOBKQ�RP>DB�SLIRJB�,F@EFD>K
FP�ILPFKD�>�CRII�VB>O�LC�I>KACFII�@>M>@FQV��3EB�BKSFOLKJBKQ>I�FJM>@QP�LK�I>KACFIIP
FK@IRAFKD�DOLRKAT>QBO�@LKQ>JFK>QFLK�KLFPB�MLIIRQFLK�>KA�CLRI�LALOP�>OB
BU>@BO?>QBA�?V�QEB�PFDKFCF@>KQ�FK@OB>PB�FK�QEB�RPB�LC�LRO�I>KACFIIP�COLJ�PLRO@BP
LRQPFAB�LC�,F@EFD>K�

(�E>SB�QB>JBA�RM�TFQE�2BK>QLO�2Q>?BKLT�>KA�"LKDOBPPJ>K�#FKDBII�QL�FKQOLAR@B
IBDFPI>QFLK�QE>Q�TLRIA�PQOBKDQEBK�LRO�>?FIFQV�QL�PQLM�PEFMJBKQP�LC�T>PQB�COLJ
">K>A>�

6B�E>SB�MOLQB@QFLKP�@LKQ>FKBA�FK�>����VB>O�LIA�FKQBOK>QFLK>I�>DOBBJBKQ
?BQTBBK�QEB�4�2��>KA�">K>A>�@>IIBA�QEB� DOBBJBKQ�"LK@BOKFKD�QEB
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3O>KP?LRKA>OV�,LSBJBKQ�LC�'>W>OALRP�6>PQB��3EB�4�2��>KA�">K>A>�BKQBOBA
FKQL�QEFP�>DOBBJBKQ�FK������QL�>IILT�QEB�PEFMJBKQ�LC�E>W>OALRP�T>PQB�>@OLPP
QEB�4�2��">K>AF>K�?LOABO�CLO�QOB>QJBKQ�PQLO>DB�LO�AFPMLP>I��(K������QEB�QTL
@LRKQOFBP�AB@FABA�QL�>AA�JRKF@FM>I�PLIFA�T>PQB�QL�QEB�>DOBBJBKQ��3L�MOLQB@Q
?LQE�@LRKQOFBP�QEB�>DOBBJBKQ�OBNRFOBP�KLQFCF@>QFLK�LC�PEFMJBKQP�QL�QEB
FJMLOQFKD�@LRKQOV�>KA�FQ�>IPL�MOLSFABP�QE>Q�QEB�FJMLOQFKD�@LRKQOV�J>V
TFQEAO>T�@LKPBKQ�CLO�PEFMJBKQP��!LQE�OB>PLKP�>OB�BSFABK@B�QE>Q�QEBPB
PEFMJBKQP�TBOB�FKQBKABA�QL�?B�IFJFQBA��'LTBSBO�QEB�>DOBBJBKQdP�MOLSFPFLKP
E>SB�KLQ�?BBK�BKCLO@BA�?V�QEB�4KFQBA�2Q>QBP�

">K>A>�@LRIA�KLQ�BUMLOQ�T>PQB�QL�,F@EFD>K�TFQELRQ�QEB������>DOBBJBKQ�?RQ
QEB�4�2��E>P�KLQ�FJMIBJBKQBA�QEB�MOLSFPFLKP�QE>Q�>OB�ABPFDKBA�QL�MOLQB@Q�QEB
MBLMIB�LC�,F@EFD>K�� IQELRDE�QELPB�LC�RP�QE>Q�FKQOLAR@BA�QEFP�IBDFPI>QFLK
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>O?FQO>QFLK�MOLSFPFLKP�QE>Q�QEBV�JFDEQ�BKQBO�FKQL�RKHKLTFKDIV��3ERP�QEB
IBDFPI>QFLK�MOLSFABP�QE>Q�>II�MOBAFPMRQB�>O?FQO>QFLK�@I>RPBP�?B�FK�?LIA
MOFKQ�QE>Q�QEBV�?B�LC�QTBISB�MLFKQ�CLKQ�LO�I>ODBO�QE>Q�QEBV�?B�@IB>OIV
MI>@BA�TFQEFK�QEB�CFOPQ�QTL�M>DBP�LC�>KV�@LKQO>@Q�>KA�QE>Q�QEBV�E>SB�>
PBM>O>QB�PFDK>QROB�IFKB�TEBOB�QEB�@RPQLJBO�@IFBKQ�LO�M>QFBKQ
>@HKLTIBADBP�E>SFKD�OB>A�RKABOPQLLA�>KA�PFDKBA�QEB�>O?FQO>QFLK
@I>RPB�FK�>AAFQFLK�QL�>KV�LQEBO�PFDK>QROBP�OBNRFOBA�LK�QEB�@LKQO>@Q��3EB
IBDFPI>QFLK�ALBP�MOBPBOSB�QEB�OFDEQ�LC�@LKPRJBOP�QL�IFQFD>QB�FK�QEB�BSBKQ
LC�>�AFPMRQB�>OFPFKD�TFQE�QEB�MOLAR@Q�LO�PBOSF@B�MOLSFABO��QE>Q�FP�TFQE
QEFP�IBDFPI>QFLK�@LKPRJBOP�TFII�KLQ�RKHKLTFKDIV�T>FSB�QEBFO�OFDEQ�QL�>
QOF>I�>Q�@LJJLK�I>T��(P�QEB� I>?>J>�I>T�MOBBJMQBA�?V�QEB�%BABO>I
 O?FQO>QFLK� @Q�
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4.5 Business and the Bill of Rights

LEARNING OBJECTIVES

�� 4KABOPQ>KA�>KA�ABP@OF?B�TEF@E�>OQF@IBP�FK�QEB�!FII�LC�1FDEQP�>MMIV�QL
?RPFKBPP�>@QFSFQFBP�>KA�ELT�QEBV�>MMIV�

�� $UMI>FK�QEB�>MMIF@>QFLK�LC�QEB�%LROQBBKQE� JBKAJBKQ`FK@IRAFKD�QEB
ARB�MOL@BPP�@I>RPB�>KA�QEB�BNR>I�MOLQB@QFLK�@I>RPB`QL�S>OFLRP�OFDEQP
BKRJBO>QBA�FK�QEB�LOFDFK>I�!FII�LC�1FDEQP�

6B�E>SB�>IOB>AV�PBBK�QEB�%LROQBBKQE� JBKAJBKQdP�>MMIF@>QFLK�FKBurger King v.
Rudzewicz	2B@QFLK������">PBP�
��(K�QE>Q�@>PB�QEB�@LROQ�@LKPFABOBA�TEBQEBO�FQ�T>P
@LKPQFQRQFLK>IIV�@LOOB@Q�CLO�>�@LROQ�QL�>PPBOQ�MBOPLK>I�GROFPAF@QFLK�LSBO�>
KLKOBPFABKQ��3EB�PQ>QBP�@>KKLQ�@LKPQFQRQFLK>IIV�>T>OA�>�GRADJBKQ�>D>FKPQ�>
KLKOBPFABKQ�FC�ALFKD�PL�TLRIA�LCCBKA�QO>AFQFLK>I�KLQFLKP�LC�C>FO�MI>V�>KA�PR?PQ>KQF>I
GRPQF@B��$SBK�FC�QEB�PQ>QBdP�ILKD�>OJ�PQ>QRQB�TLRIA�PBBJ�QL�>IILT�PR@E�>�GRADJBKQ
LQEBO�PQ>QBP�PELRIA�KLQ�DFSB�FQ�CRII�C>FQE�>KA�@OBAFQ�	PBB� OQF@IB�5�LC�QEB
"LKPQFQRQFLK
��(K�PELOQ�>�PQ>QBdP�ILKD�>OJ�PQ>QRQB�@>KKLQ�@LKCBO�MBOPLK>I
GROFPAF@QFLK�QE>Q�QEB�PQ>QB�@>KKLQ�@LKPQFQRQFLK>IIV�@I>FJ�

3EB�!FII�LC�1FDEQP�	QEB�CFOPQ�QBK�>JBKAJBKQP�QL�QEB�"LKPQFQRQFLK
�T>P�LOFDFK>IIV
JB>KQ�QL�>MMIV�QL�CBABO>I�>@QFLKP�LKIV��#ROFKD�QEB�QTBKQFBQE�@BKQROV�QEB�@LROQ
?BD>K�QL�>MMIV�PBIB@QBA�OFDEQP�QL�PQ>QB�>@QFLK�>P�TBII��2L�CLO�BU>JMIB�CBABO>I�>DBKQP
TBOB�MOLEF?FQBA�COLJ�RPFKD�BSFABK@B�PBFWBA�FK�SFLI>QFLK�LC�QEB�%LROQE� JBKAJBKQ
?RQ�PQ>QB�>DBKQP�TBOB�KLQ�RKQFIMapp v. Ohio	����
�TEBK�QEB�@LROQ�>MMIFBA�QEB
DR>O>KQBBP�	OFDEQP
�LC�QEB�%LROQE� JBKAJBKQ�QL�PQ>QB�>@QFLK�>P�TBII��(K�QEFP�>KA�FK
PFJFI>O�@>PBP�QEB�%LROQBBKQE� JBKAJBKQdP�ARB�MOL@BPP�@I>RPB�T>P�QEB�?>PFP�CLO�QEB
@LROQdP�>@QFLK��3EB�ARB�MOL@BPP�@I>RPB�@LJJ>KABA�QE>Q�PQ>QBP�MOLSFAB�ARB�MOL@BPP
FK�@>PBP�>CCB@QFKD�QEB�IFCB�IF?BOQV�LO�MOLMBOQV�LC�42�@FQFWBKP�>KA�QEB�@LROQ�P>T�FK
QEFP�@LJJ>KA�@BOQ>FK�aCRKA>JBKQ>I�DR>O>KQBBPb�QE>Q�PQ>QBP�TLRIA�E>SB�QL�L?PBOSB�
.SBO�QEB�VB>OP�JLPQ�LC�QEB�FJMLOQ>KQ�DR>O>KQBBP�FK�QEB�!FII�LC�1FDEQP�@>JB�QL�>MMIV
QL�PQ>QB�>P�TBII�>P�CBABO>I�>@QFLK��3EB�@LROQ�OBCBOP�QL�QEFP�MOL@BPP�>P�PBIB@QFSB
FK@LOMLO>QFLK�

'BOB�>OB�PLJB�SBOV�?>PF@�MOFK@FMIBP�QL�OBJBJ?BO�

�� 3EB�DR>O>KQBBP�LC�QEB�!FII�LC�1FDEQP�>MMIVonlyQL�PQ>QB�>KA�CBABO>I
DLSBOKJBKQ�>@QFLK��3EBV�AL�KLQ�IFJFQ�TE>Q�>�@LJM>KV�LO�MBOPLK�FK�QEB
MOFS>QB�PB@QLO�J>V�AL��%LO�BU>JMIB�PQ>QBP�J>V�KLQ�FJMLPB�@BKPLOPEFM
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LK�QEB�JBAF>�LO�IFJFQ�COBB�PMBB@E�FK�>�T>V�QE>Q�LCCBKAP�QEB�%FOPQ
 JBKAJBKQ�?RQ�VLRO�?LPP�	FK�QEB�MOFS>QB�PB@QLO
�J>V�LOABO�VLR�KLQ�QL
Q>IH�QL�QEB�JBAF>�

�� (K�PLJB�@>PBP�>�MOFS>QB�@LJM>KV�J>V�?B�OBD>OABA�>P�M>OQF@FM>QFKD�FK
aPQ>QB�>@QFLK�b�%LO�BU>JMIB�>�MOFS>QB�ABCBKPB�@LKQO>@QLO�QE>Q�DBQP���
MBO@BKQ�LC�FQP�?RPFKBPP�COLJ�QEB�CBABO>I�DLSBOKJBKQ�E>P�?BBK�EBIA�QL
?B�MR?IF@�CLO�MROMLPBP�LC�BKCLO@FKD�QEB�@LKPQFQRQFLK>I�OFDEQ�QL�COBB
PMBB@E�	QEB�@LJM>KV�E>A�>�ORIB�?>OOFKD�FQP�BJMILVBBP�COLJ�PMB>HFKD
LRQ�FK�MR?IF@�>D>FKPQ�FQP�@LOMLO>QB�MLPFQFLK
��(Q�E>P�BSBK�?BBK�>ODRBA
QE>Q�MR?IF@�OBDRI>QFLK�LC�MOFS>QB�>@QFSFQV�FP�PRCCF@FBKQ�QL�@LKSBOQ�QEB
MOFS>QB�FKQL�MR?IF@�>@QFSFQV�QERP�PR?GB@QFKD�FQ�QL�QEB�OBNRFOBJBKQP�LC
ARB�MOL@BPP��!RQ�QEB�2RMOBJB�"LROQ�OBGB@QBA�QEFP�BUQOBJB�SFBT�FK�����
TEBK�FQ�OBCRPBA�QL�OBNRFOB�MOFS>QB�MLTBO�@LJM>KFBP�OBDRI>QBA�?V�QEB
PQ>QB�QL�DFSB�@RPQLJBOP�>�EB>OFKD�?BCLOB�@RQQFKD�LCC�BIB@QOF@FQV�CLO
C>FIROB�QL�M>V�QEB�?FII�Jackson v. Metropolitan Edison Co.�����42����
	����
�

�� 2Q>QBP�E>SB�OFDEQP�QLL��6EFIB�aPQ>QBP�OFDEQPb�T>P�>�?>QQIB�@OV�LC
2LRQEBOK�PQ>QBP�?BCLOB�QEB�"FSFI�6>O�QEB�NRBPQFLK�LC�TE>Q�?>I>K@B�QL
PQOFHB�?BQTBBK�PQ>QB�PLSBOBFDKQV�>KA�CBABO>I�RKFLK�E>P�KBSBO�?BBK
PFJMIB��(KKimel v. Florida�CLO�BU>JMIB�QEB�2RMOBJB�"LROQ�CLRKA�FK�QEB
TLOAP�LC�QEB�$IBSBKQE� JBKAJBKQ�>�?>PFP�CLO�AB@I>OFKD�QE>Q�PQ>QBP�J>V
KLQ�E>SB�QL�L?BV�@BOQ>FK�CBABO>I�PQ>QRQBP�

First Amendment

(K�M>OQ�QEB�%FOPQ� JBKAJBKQ�PQ>QBP�QE>Q�a"LKDOBPP�PE>II�J>HB�KL�I>T^>?OFADFKD
QEB�COBBALJ�LC�PMBB@E�LO�LC�QEB�MOBPP�b�3EB�%LRKAFKD�%>QEBOP�?BIFBSBA�QE>Q
ABJL@O>@V�TLRIA�TLOH�?BPQ�FC�MBLMIB�	>KA�QEB�MOBPP
�@LRIA�Q>IH�LO�TOFQB�COBBIV
TFQELRQ�DLSBOKJBKQ>I�FKQBOCBOBK@B��!RQ�QEB�%FOPQ� JBKAJBKQ�T>P�>IPL�KLQ
FKQBKABA�QL�?B�>P�>?PLIRQB�>P�FQ�PLRKABA��.IFSBO�6BKABII�'LIJBPdP�C>JLRP�AF@QRJ
QE>Q�QEB�I>T�ALBP�KLQ�MBOJFQ�VLR�QL�PELRQ�a%FOB�b�FK�>�@OLTABA�QEB>QBO�E>P�PBIALJ
?BBK�>KPTBOBA�a!RQ�TEV�KLQ�b� KA�KL�LKB�FK������QELRDEQ�QE>Q�ABC>J>QFLK�I>TP
	QLOQP�CLO�PI>KABO�>KA�IF?BI
�E>A�?BBK�J>AB�RK@LKPQFQRQFLK>I��,LOBLSBO�?B@>RPB�QEB
>MM>OBKQ�MROMLPB�LC�QEB�%FOPQ� JBKAJBKQ�T>P�QL�J>HB�PROB�QE>Q�QEB�K>QFLK�E>A�>
@LKQFKRFKD�SFDLOLRP�AB?>QB�LSBO�J>QQBOP�MLIFQF@>I�MLIFQF@>I�PMBB@E�E>P�?BBK�DFSBK
QEB�EFDEBPQ�IBSBI�LC�MOLQB@QFLK�LSBO�PR@E�LQEBO�CLOJP�LC�PMBB@E�>P�	�
�a@LJJBO@F>I
PMBB@Eb�	�
�PMBB@E�QE>Q�@>K�>KA�PELRIA�?B�IFJFQBA�?V�OB>PLK>?IB�aQFJB�MI>@B�>KA
J>KKBOb�OBPQOF@QFLKP�LO�	�
�L?P@BKB�PMBB@E�

!B@>RPB�LC�FQP�EFDEBO�IBSBI�LC�MOLQB@QFLK�MLIFQF@>I�PMBB@E�@>K�?B�C>IPB�J>IF@FLRP
JB>K�PMFOFQBA�LO�BSBK�>�M>@H�LC�IFBP�� �MR?IF@�LCCF@F>I�FK�QEB�4KFQBA�2Q>QBP�JRPQ�?B
MOBM>OBA�QL�TFQEPQ>KA�>II�HFKAP�LC�C>IPB�>@@RP>QFLKP�>KA�@>KKLQ�PR@@BBA�FK�>K�>@QFLK
CLO�ABC>J>QFLK�RKIBPP�QEB�ABCBKA>KQ�E>P�>@QBA�TFQE�aJ>IF@Bb�>KA�aOB@HIBPP
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AFPOBD>OAb�LC�QEB�QORQE��/R?IF@�CFDROBP�PR@E�>P�"$.P�LC�QEB�I>ODBPQ�42�?>KHP�JRPQ
>IPL�?B�MOBM>OBA�QL�TFQEPQ>KA�>@@RP>QFLKP�QE>Q�>OB�C>IPB��(K�>KV�ABC>J>QFLK�>@QFLK
QORQE�FP�>�ABCBKPB�?RQ�>�ABC>J>QFLK�>@QFLK�?OLRDEQ�?V�>�MR?IF@�CFDROB�LO�MR?IF@
LCCF@F>I�JRPQ�MOLSB�QE>Q�QEB�ABCBKA>KQ�KLQ�LKIV�E>P�EFP�C>@QP�TOLKD�?RQ�>IPL�IFBP�QL
QEB�MR?IF@�FK�>�J>IF@FLRP�T>V�TFQE�OB@HIBPP�AFPOBD>OA�LC�QEB�QORQE��"BIB?OFQFBP�PR@E
>P�+FKAP>V�+LE>K�>KA�)LK�2QBT>OQ�E>SB�QEB�P>JB�?ROABK�QL�DL�CLOT>OA�TFQE�>
ABC>J>QFLK�>@QFLK��(Q�FP�CLO�QEFP�OB>PLK�QE>Q�QEBNational EnquirerTOFQBP�BU@IRPFSBIV
>?LRQ�MR?IF@�CFDROBP�MR?IF@�LCCF@F>IP�>KA�@BIB?OFQFBP��FQ�FP�MLPPF?IB�QL�P>V�J>KV
QEFKDP�QE>Q�>OBKdQ�@LJMIBQBIV�QORB�>KA�PQFII�E>SB�QEB�MOLQB@QFLK�LC�QEB�%FOPQ
 JBKAJBKQ�

/LIFQF@>I�PMBB@E�FP�PL�EFDEIV�MOLQB@QBA�QE>Q�QEB�@LROQ�E>P�OB@LDKFWBA�QEB�OFDEQ�LC
MBLMIB�QL�PRMMLOQ�MLIFQF@>I�@>KAFA>QBP�QEOLRDE�@>JM>FDK�@LKQOF?RQFLKP�>KA�QERP
MOLJLQB�QEB�M>OQF@RI>O�SFBTMLFKQP�>KA�PMBB@E�LC�QELPB�@>KAFA>QBP��%B>OFKD�QEB
FKCIRBK@B�LC�JLKBV�LK�MLIFQF@P�"LKDOBPP�E>P�COLJ�QFJB�QL�QFJB�MI>@BA�IFJFQ>QFLKP
LK�@LOMLO>QB�@LKQOF?RQFLKP�QL�MLIFQF@>I�@>JM>FDKP��!RQ�QEB�2RMOBJB�"LROQ�E>P�E>A
JFUBA�OB>@QFLKP�LSBO�QFJB��(KFQF>IIV�QEB�@LROQ�OB@LDKFWBA�QEB�%FOPQ� JBKAJBKQ
OFDEQ�LC�>�@LOMLO>QFLK�QL�ALK>QB�JLKBV�PR?GB@Q�QL�@BOQ>FK�IFJFQP�Buckley v. Valeo����
42���	����
� (K�>KLQEBO�@>PBAustin v. Michigan Chamber of Commerce	����
�QEB
,F@EFD>K�">JM>FDK�%FK>K@B� @Q�MOLEF?FQBA�@LOMLO>QFLKP�COLJ�RPFKD�QOB>PROV
JLKBV�CLO�FKABMBKABKQ�BUMBKAFQROBP�QL�PRMMLOQ�LO�LMMLPB�@>KAFA>QBP�FK�BIB@QFLKP
CLO�PQ>QB�LCCF@BP��!RQ�>�@LOMLO>QFLK�@LRIA�J>HB�PR@E�BUMBKAFQROBP�FC�FQ�PBQ�RM�>K
FKABMBKABKQ�CRKA�ABPFDK>QBA�PLIBIV�CLO�MLIFQF@>I�MROMLPBP��3EB�I>T�T>P�M>PPBA�LK
QEB�>PPRJMQFLK�QE>Q�aQEB�RKFNRB�IBD>I�>KA�B@LKLJF@�@E>O>@QBOFPQF@P�LC�@LOMLO>QFLKP
KB@BPPFQ>QB�PLJB�OBDRI>QFLK�LC�QEBFO�MLIFQF@>I�BUMBKAFQROBP�QL�>SLFA�@LOORMQFLK�LO
QEB�>MMB>O>K@B�LC�@LOORMQFLK�b

3EB�,F@EFD>K�"E>J?BO�LC�"LJJBO@B�T>KQBA�QL�PRMMLOQ�>�@>KAFA>QB�CLO�,F@EFD>KdP
'LRPB�LC�1BMOBPBKQ>QFSBP�?V�RPFKD�DBKBO>I�CRKAP�QL�PMLKPLO�>�KBTPM>MBO
>ASBOQFPBJBKQ�>KA�>ODRBA�QE>Q�>P�>�KLKMOLCFQ�LOD>KFW>QFLK�FQ�T>P�KLQ�OB>IIV�IFHB�>
?RPFKBPP�CFOJ��3EB�@LROQ�AFP>DOBBA�>KA�RMEBIA�QEB�,F@EFD>K�I>T��)RPQF@B�,>OPE>II
CLRKA�QE>Q�QEB�@E>J?BO�T>P�>HFK�QL�>�?RPFKBPP�DOLRM�DFSBK�FQP�>@QFSFQFBP�IFKH>DBP
TFQE�@LJJRKFQV�?RPFKBPP�IB>ABOP�>KA�EFDE�MBO@BKQ>DB�LC�JBJ?BOP�	LSBO���
MBO@BKQ
�QE>Q�TBOB�?RPFKBPP�@LOMLO>QFLKP��%ROQEBOJLOB�)RPQF@B�,>OPE>II�CLRKA�QE>Q
QEB�PQ>QRQB�T>P�K>OOLTIV�@O>CQBA�>KA�FJMIBJBKQBA�QL�>@EFBSB�QEB�FJMLOQ>KQ�DL>I�LC
J>FKQ>FKFKD�FKQBDOFQV�FK�QEB�MLIFQF@>I�MOL@BPP��!RQ�>P�VLR�TFII�PBB�FKCitizens United v.
Federal Election Commission	2B@QFLK������">PBP�
 AustinT>P�LSBOORIBA��@LOMLO>QFLKP
>OB�OB@LDKFWBA�>P�aMBOPLKPb�TFQE�%FOPQ� JBKAJBKQ�MLIFQF@>I�PMBB@E�OFDEQP�QE>Q
@>KKLQ�?B�FJM>FOBA�?V�"LKDOBPP�LO�QEB�PQ>QBP�TFQELRQ�PLJB�@LJMBIIFKD
DLSBOKJBKQ>I�FKQBOBPQ�TFQE�OBPQOF@QFLKP�LK�QELPB�OFDEQP�QE>Q�>OB�aK>OOLTIV
Q>FILOBA�b
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Fourth Amendment

3EB�%LROQE� JBKAJBKQ�P>VP�a>II�MBOPLKP�PE>II�?B�PB@ROB�FK�QEBFO�MBOPLKP�ELRPBP
M>MBOP�>KA�BCCB@QP�COLJ�RKOB>PLK>?IB�PB>O@EBP�>KA�PBFWROBP�>KA�KL�T>OO>KQP�PE>II
FPPRB�?RQ�RMLK�MOL?>?IB�@>RPB�?BCLOB�>�J>DFPQO>QB�>KA�RMLK�.>QE�PMB@FCF@>IIV
ABP@OF?FKD�QEB�MBOPLKP�QL�?B�PB>O@EBA�>KA�MI>@BP�QL�?B�PBFWBA�b

3EB�@LROQ�E>P�OB>A�QEB�%LROQE� JBKAJBKQ�QL�MOLEF?FQ�LKIV�QELPB�DLSBOKJBKQ
PB>O@EBP�LO�PBFWROBP�QE>Q�>OB�aRKOB>PLK>?IB�b�!B@>RPB�LC�QEFP�?RPFKBPPBP�QE>Q�>OB�FK
>K�FKARPQOV�QE>Q�FP�a@ILPBIV�OBDRI>QBAb�@>K�?B�PB>O@EBA�JLOB�COBNRBKQIV�>KA�@>K�?B
PB>O@EBA�TFQELRQ�>�T>OO>KQ��(K�LKB�@>PB�>K�>RQL�M>OQP�AB>IBO�>Q�>�GRKHV>OA�T>P
@E>ODBA�TFQE�OB@BFSFKD�PQLIBK�>RQL�M>OQP��/>OQ�LC�EFP�ABCBKPB�T>P�QL�@I>FJ�QE>Q�QEB
PB>O@E�QE>Q�CLRKA�FK@OFJFK>QFKD�BSFABK@B�T>P�RK@LKPQFQRQFLK>I��!RQ�QEB�@LROQ�CLRKA
QEB�PB>O@E�OB>PLK>?IB�?B@>RPB�QEB�AB>IBO�T>P�FK�>�a@ILPBIV�OBDRI>QBA�FKARPQOV�b

(K�QEB�����P�#LT�"EBJF@>I�L?GB@QBA�QL�>K�LSBOCIFDEQ�?V�QEB�42�$KSFOLKJBKQ>I
/OLQB@QFLK� DBK@V�	$/ 
��3EB�$/ �E>A�OBKQBA�>K�>FOMI>KB�QL�CIV�LSBO�QEB�,FAI>KA
,F@EFD>K�#LT�MI>KQ�RPFKD�>K�>BOF>I�J>MMFKD�@>JBO>�QL�MELQLDO>ME�S>OFLRP�MFMBP
MLKAP�>KA�J>@EFKBOV�QE>Q�TBOB�KLQ�@LSBOBA�?V�>�OLLC��!B@>RPB�QEB�@LROQdP
MOB@BABKQP�>IILTBA�DLSBOKJBKQ>I�FKQORPFLKP�FKQL�aLMBK�CFBIAPb�QEB�$/ �PB>O@E�T>P
ORIBA�@LKPQFQRQFLK>I��!B@>RPB�QEB�IFQBO>I�I>KDR>DB�LC�QEB�%LROQE� JBKAJBKQ
MOLQB@QBA�aMBOPLKP�ELRPBP�M>MBOP�>KA�BCCB@QPb�>KVQEFKD�PB>O@EBA�?V�QEB
DLSBOKJBKQ�FK�aLMBK�CFBIAPb�T>P�OB>PLK>?IB��	3EB�@LROQdP�LMFKFLK�PRDDBPQBA�QE>Q�FC
#LT�E>A�OB>IIV�T>KQBA�MOFS>@V�COLJ�DLSBOKJBKQ>I�FKQORPFLK�FQ�@LRIA�E>SB�@LSBOBA
QEB�MFMBP�>KA�J>@EFKBOV�QE>Q�TBOB�LQEBOTFPB�LRQPFAB�>KA�FK�LMBK�CFBIAP�


-LQB�>D>FK�QE>Q�@LKPQFQRQFLK>I�DR>O>KQBBP�IFHB�QEB�%LROQE� JBKAJBKQ�>MMIV�QL
DLSBOKJBKQ>I�>@QFLK��8LRO�BJMILVBO�LO�>KV�MOFS>QB�BKQBOMOFPB�FP�KLQ�?LRKA�?V
@LKPQFQRQFLK>I�IFJFQP��%LO�BU>JMIB�FC�AORD�QBPQFKD�LC�>II�BJMILVBBP�BSBOV�TBBH�FP
ALKB�?V�DLSBOKJBKQ�>DBK@V�QEB�BJMILVBBP�J>V�E>SB�>�@>RPB�LC�>@QFLK�QL�L?GB@Q
?>PBA�LK�QEB�%LROQE� JBKAJBKQ��'LTBSBO�FC�>�MOFS>QB�BJMILVBO�?BDFKP�QEB�P>JB
HFKA�LC�OLRQFKB�AORD�QBPQFKD�BJMILVBBP�E>SB�KL�@LKPQFQRQFLK>I�>ODRJBKQP�QL�J>HB�
QEBV�@>K�PFJMIV�IB>SB�QE>Q�BJMILVBO�LO�QEBV�J>V�MROPRB�TE>QBSBO�PQ>QRQLOV�LO
@LJJLK�I>T�OBJBAFBP�>OB�>S>FI>?IB�

Fifth Amendment

3EB�%FCQE� JBKAJBKQ�PQ>QBP�a-L�MBOPLK�PE>II�?B^ABMOFSBA�LC�IFCB�IF?BOQV�LO
MOLMBOQV�TFQELRQ�ARB�MOL@BPP�LC�I>T��KLO�PE>II�MOFS>QB�MOLMBOQV�?B�Q>HBK�CLO�MR?IF@
RPB�TFQELRQ�GRPQ�@LJMBKP>QFLK�b

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

����!RPFKBPP�>KA�QEB�!FII�LC�1FDEQP ���



3EB�%FCQE� JBKAJBKQ�E>P�QEOBB�MOFK@FM>I�>PMB@QP�procedural due process� �QEB
takings clause� �>KAsubstantive due process� ��(K�QBOJP�LC�MOL@BARO>I�ARB�MOL@BPP
QEB�>JBKAJBKQ�MOBSBKQP�DLSBOKJBKQ�COLJ�>O?FQO>OFIV�Q>HFKD�QEB�IFCB�LC�>�@OFJFK>I
ABCBKA>KQ��(K�@FSFI�I>TPRFQP�FQ�FP�>IPL�@LKPQFQRQFLK>IIV�BPPBKQF>I�QE>Q�QEB�MOL@BBAFKDP
?B�C>FO��3EFP�FP�TEV�CLO�BU>JMIB�QEB�ABCBKA>KQ�FKBurger King v. RudzewiczE>A�>
PBOFLRP�@LKPQFQRQFLK>I�>ODRJBKQ�BSBK�QELRDE�EB�ILPQ�

3EB�Q>HFKDP�@I>RPB�LC�QEB�%FCQE� JBKAJBKQ�BKPROBP�QE>Q�QEB�DLSBOKJBKQ�ALBP�KLQ
Q>HB�MOFS>QB�MOLMBOQV�TFQELRQ�GRPQ�@LJMBKP>QFLK��(K�QEB�FKQBOK>QFLK>I�PBQQFKD
DLSBOKJBKQP�QE>Q�Q>HB�MOFS>QB�MOLMBOQV�BKD>DB�FK�TE>Q�FP�@>IIBA�BUMOLMOF>QFLK��3EB
PQ>KA>OA�RKABO�@RPQLJ>OV�FKQBOK>QFLK>I�I>T�FP�QE>Q�TEBK�DLSBOKJBKQP�AL�QE>Q
QEBV�JRPQ�MOLSFAB�MOLJMQ�>ABNR>QB�>KA�BCCB@QFSB�@LJMBKP>QFLK��3EFP�ALBP�KLQ
>IT>VP�E>MMBK�BPMB@F>IIV�TEBOB�CLOBFDK�LTKBOPd�MOLMBOQV�FP�?BFKD�BUMOLMOF>QBA�
3EB�DR>O>KQBBP�LC�QEB�%FCQE� JBKAJBKQ�	FK@LOMLO>QBA�>D>FKPQ�PQ>QB�>@QFLK�?V�QEB
%LROQBBKQE� JBKAJBKQ
�>OB�>S>FI>?IB�QL�MOLMBOQV�LTKBOP�TEBOB�PQ>QB�@LRKQV�LO
JRKF@FM>I�DLSBOKJBKQ�RPBP�QEB�MLTBO�LC�BJFKBKQ�ALJ>FK�QL�Q>HB�MOFS>QB�MOLMBOQV
CLO�MR?IF@�MROMLPBP��)RPQ�TE>Q�FP�>�MR?IF@�MROMLPB�FP�>�J>QQBO�LC�PLJB�AB?>QB��%LO
BU>JMIB�FC�>�@FQV�TBOB�QL�@LKABJK�B@LKLJF@>IIV�SF>?IB�?RPFKBPPBP�LO
KBFDE?LOELLAP�QL�@LKPQOR@Q�>�?>PB?>II�PQ>AFRJ�TFQE�MR?IF@�JLKBV�QL�BKQF@B�>
MOFS>QB�BKQBOMOFPB�	QEB�?>PB?>II�QB>J
�QL�PQ>V�FP�>�MR?IF@�MROMLPB�?BFKD�PBOSBA�

(KKelo v. City of New London�,OP��*BIL�>KA�LQEBO�OBPFABKQP�CLRDEQ�QEB�@FQV�LC�-BT
+LKALK�FK�FQP�>QQBJMQ�QL�RPB�MLTBOP�LC�BJFKBKQ�ALJ>FK�QL�@OB>QB�>K�FKARPQOF>I�M>OH
>KA�OB@OB>QFLK�>OB>�QE>Q�TLRIA�E>SB�/CFWBO���"L��>P�>�MOFK@FM>I�QBK>KQ�Kelo v. City of
New London�����42�����	����
� 3EB�@FQV�>ODRBA�QE>Q�FK@OB>PFKD�FQP�Q>U�?>PB�T>P�>
PRCCF@FBKQ�MR?IF@�MROMLPB��(K�>�SBOV�@ILPB�AB@FPFLK�QEB�2RMOBJB�"LROQ�ABQBOJFKBA
QE>Q�-BT�+LKALKdP�>@QFLKP�AFA�KLQ�SFLI>QB�QEB�Q>HFKDP�@I>RPB��'LTBSBO�MLIFQF@>I
OB>@QFLKP�FK�S>OFLRP�PQ>QBP�OBPRIQBA�FK�>�DOB>Q�AB>I�LC�KBT�PQ>QB�IBDFPI>QFLK�QE>Q
TLRIA�IFJFQ�QEB�P@LMB�LC�MR?IF@�MROMLPB�FK�BJFKBKQ�ALJ>FK�Q>HFKDP�>KA�MOLSFAB
>AAFQFLK>I�@LJMBKP>QFLK�QL�MOLMBOQV�LTKBOP�FK�J>KV�@>PBP�

(K�>AAFQFLK�QL�QEB�Q>HFKDP�@I>RPB�>KA�>PMB@QP�LC�MOL@BARO>I�ARB�MOL@BPP�QEB�%FCQE
 JBKAJBKQ�FP�>IPL�QEB�PLRO@B�LC�TE>Q�FP�@>IIBA�PR?PQ>KQFSB�ARB�MOL@BPP��#ROFKD�QEB
CFOPQ�QEFOA�LC�QEB�QTBKQFBQE�@BKQROV�QEB�2RMOBJB�"LROQ�LCQBK�KRIIFCFBA�PQ>QB�>KA
CBABO>I�I>TP�RPFKD�PR?PQ>KQFSB�ARB�MOL@BPP��(K������CLO�BU>JMIB�FKLochner v. New
York�QEB�2RMOBJB�"LROQ�SLFABA�>�-BT�8LOH�PQ>QRQB�QE>Q�IFJFQBA�QEB�KRJ?BO�LC
ELROP�QE>Q�?>HBOP�@LRIA�TLOH�FK�>�PFKDIB�TBBH��-BT�8LOH�E>A�M>PPBA�QEB�I>T�QL
MOLQB@Q�QEB�EB>IQE�LC�BJMILVBBP�?RQ�QEB�@LROQ�CLRKA�QE>Q�QEFP�I>T�FKQBOCBOBA�TFQE
QEB�?>PF@�@LKPQFQRQFLK>I�OFDEQ�LC�MOFS>QB�M>OQFBP�QL�COBBIV�@LKQO>@Q�TFQE�LKB�>KLQEBO�
.SBO�QEB�KBUQ�QEFOQV�VB>OP�ALWBKP�LC�PQ>QB�>KA�CBABO>I�I>TP�TBOB�PQOR@H�ALTK�QE>Q
>FJBA�QL�FJMOLSB�TLOHFKD�@LKAFQFLKP�PB@ROB�PL@F>I�TBIC>OB�LO�BPQ>?IFPE�QEB�OFDEQP
LC�RKFLKP��'LTBSBO�FK������AROFKD�QEB�&OB>Q�#BMOBPPFLK�QEB�@LROQ�OBSBOPBA�FQPBIC
>KA�?BD>K�RMELIAFKD�QEB�HFKAP�LC�I>TP�FQ�E>A�PQOR@H�ALTK�B>OIFBO�

�� (K�J>QQBOP�LC�@FSFI�LO�@OFJFK>I
MOL@BAROB�QEB�"LKPQFQRQFLK
OBNRFOBP�QE>Q�?LQE�PQ>QBP�>KA
QEB�CBABO>I�DLSBOKJBKQ
MOLSFAB�C>FO�MOL@BPP�	LO�ARB
MOL@BPP
�QL�>II�M>OQFBP
BPMB@F>IIV�ABCBKA>KQP�TEL�>OB
>@@RPBA�LC�>�@OFJB�LO�FK�>�@FSFI
@>PB�ABCBKA>KQP�TEL�>OB
PBOSBA�TFQE�>�PRJJLKP�>KA
@LJMI>FKQ�FK�>�PQ>QB�LQEBO�QE>K
QEBFO�OBPFABK@B�

�� (K�QEB�%FCQE� JBKAJBKQ�QEB
DLSBOKJBKQ�FP�OBNRFOBA�QL
MOLSFAB�@LJMBKP>QFLK�QL�QEB
LTKBO�CLO�>KV�Q>HFKD�LC�MOFS>QB
MOLMBOQV��3EB�P>JB
OBNRFOBJBKQ�FP�FJMLPBA�LK
PQ>QBP�QEOLRDE�QEB�ARB�MOL@BPP
@I>RPB�LC�QEB�%LROQBBKQE
 JBKAJBKQ�	RKABO�PBIB@QFSB
FK@LOMLO>QFLK
�

��  �AL@QOFKB�LC�QEB�2RMOBJB
"LROQ�QE>Q�KBD>QBA�KRJBOLRP
I>TP�FK�QEB�CFOPQ�QEFOA�LC�QEB
��QE�@BKQROV��(QP�RPB�FK�QEB�M>PQ
���VB>OP�FP�DOB>QIV�AFJFKFPEBA
?RQ�FQ�PROSFSBP�FK�QBOJP�LC
MOLQB@QFKD�PR?PQ>KQFSB�IF?BOQFBP
KLQ�LQEBOTFPB�BKRJBO>QBA�FK
QEB�"LKPQFQRQFLK�

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B
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2FK@B�QEBK�QEB�@LROQ�E>P�BJMILVBA�>�QTL�QFBOBA�>K>IVPFP�LC�PR?PQ>KQFSB�ARB�MOL@BPP
@I>FJP��4KABO�QEB�CFOPQ�QFBO�IBDFPI>QFLK�LK�B@LKLJF@�J>QQBOP�BJMILVJBKQ�OBI>QFLKP
>KA�LQEBO�?RPFKBPP�>CC>FOP�FP�PR?GB@Q�QL�JFKFJ>I�GRAF@F>I�P@ORQFKV��3EFP�JB>KP�QE>Q�>
I>T�TFII�?B�LSBOQROKBA�LKIV�FC�FQ�PBOSBP�KL�O>QFLK>I�DLSBOKJBKQ�MROMLPB��4KABO�QEB
PB@LKA�QFBO�IBDFPI>QFLK�@LK@BOKFKD�CRKA>JBKQ>I�IF?BOQFBP�FP�PR?GB@Q�QL�aEBFDEQBKBA
GRAF@F>I�P@ORQFKVb�JB>KFKD�QE>Q�>�I>T�TFII�?B�FKS>IFA>QBA�RKIBPP�FQ�FP�aK>OOLTIV
Q>FILOBA�QL�PBOSB�>�PFDKFCF@>KQ�DLSBOKJBKQ�MROMLPB�b

3EB�2RMOBJB�"LROQ�E>P�FABKQFCFBA�QTL�AFPQFK@Q�@>QBDLOFBP�LC�CRKA>JBKQ>I�IF?BOQFBP�
3EB�CFOPQ�@>QBDLOV�FK@IRABP�JLPQ�LC�QEB�IF?BOQFBP�BUMOBPPIV�BKRJBO>QBA�FK�QEB�!FII�LC
1FDEQP��3EOLRDE�>�MOL@BPP�HKLTK�>P�PBIB@QFSB�FK@LOMLO>QFLK�QEB�@LROQ�E>P
FKQBOMOBQBA�QEB�ARB�MOL@BPP�@I>RPB�LC�QEB�%LROQBBKQE� JBKAJBKQ�QL�?>O�PQ>QBP�COLJ
ABKVFKD�QEBFO�OBPFABKQP�QEB�JLPQ�FJMLOQ>KQ�COBBALJP�DR>O>KQBBA�FK�QEB�CFOPQ�QBK
>JBKAJBKQP�QL�QEB�CBABO>I�"LKPQFQRQFLK��.KIV�QEB�3EFOA� JBKAJBKQ�OFDEQ�	>D>FKPQ
FKSLIRKQ>OV�NR>OQBOFKD�LC�PLIAFBOP
�>KA�QEB�%FCQE� JBKAJBKQ�OFDEQ�QL�?B�FKAF@QBA�?V
>�DO>KA�GROV�E>SB�KLQ�?BBK�J>AB�>MMIF@>?IB�QL�QEB�PQ>QBP��!B@>RPB�QEBPB�OFDEQP�>OB
PQFII�KLQ�>MMIF@>?IB�QL�PQ>QB�DLSBOKJBKQP�QEB�2RMOBJB�"LROQ�FP�LCQBK�P>FA�QL�E>SB
aPBIB@QFSBIV�FK@LOMLO>QBAb�QEB�!FII�LC�1FDEQP�FKQL�QEB�ARB�MOL@BPP�@I>RPB�LC�QEB
%LROQBBKQE� JBKAJBKQ�

3EB�PB@LKA�@>QBDLOV�LC�CRKA>JBKQ>I�IF?BOQFBP�FK@IRABP�QELPB�IF?BOQFBP�QE>Q�>OB�KLQ
BUMOBPPIV�PQ>QBA�FK�QEB�!FII�LC�1FDEQP�?RQ�QE>Q�@>K�?B�PBBK�>P�BPPBKQF>I�QL�QEB
@LK@BMQP�LC�COBBALJ�>KA�BNR>IFQV�FK�>�ABJL@O>QF@�PL@FBQV��3EBPB�RKPQ>QBA�IF?BOQFBP
@LJB�COLJ�2RMOBJB�"LROQ�MOB@BABKQP�@LJJLK�I>T�JLO>I�MEFILPLMEV�>KA�ABBMIV
OLLQBA�QO>AFQFLKP�LC�42�IBD>I�EFPQLOV��3EB�2RMOBJB�"LROQ�E>P�PQOBPPBA�QE>Q�EB�TLOA
liberty@>KKLQ�?B�ABCFKBA�?V�>�ABCFKFQFSB�IFPQ�LC�OFDEQP��O>QEBO�FQ�JRPQ�?B�SFBTBA�>P�>
O>QFLK>I�@LKQFKRRJ�LC�COBBALJ�QEOLRDE�TEF@E�BSBOV�>PMB@Q�LC�ERJ>K�?BE>SFLO�FP
MOLQB@QBA�COLJ�>O?FQO>OV�FJMLPFQFLKP�>KA�O>KALJ�OBPQO>FKQP��(K�QEFP�OBD>OA�>P�QEB
2RMOBJB�"LROQ�E>P�L?PBOSBA�QEB�ARB�MOL@BPP�@I>RPB�MOLQB@QP�>?PQO>@Q�IF?BOQV
FKQBOBPQP�FK@IRAFKD�QEB�OFDEQ�QL�MBOPLK>I�>RQLKLJV�?LAFIV�FKQBDOFQV�PBIC�AFDKFQV
>KA�PBIC�ABQBOJFK>QFLK�

3EBPB�IF?BOQV�FKQBOBPQP�LCQBK�>OB�DOLRMBA�QL�CLOJ�>�DBKBO>I�OFDEQ�QL�MOFS>@V�TEF@E
T>P�CFOPQ�OB@LDKFWBA�FKGriswold v. Connecticut	2B@QFLK������
�TEBOB�QEB�2RMOBJB
"LROQ�PQOR@H�ALTK�>�PQ>QB�PQ>QRQB�CLO?FAAFKD�J>OOFBA�>ARIQP�COLJ�RPFKD�MLPPBPPFKD
LO�AFPQOF?RQFKD�@LKQO>@BMQFSBP�LK�QEB�DOLRKA�QE>Q�QEB�I>T�SFLI>QBA�QEB�P>K@QFQV�LC
QEB�J>OFQ>I�OBI>QFLKPEFM�� @@LOAFKD�QL�)RPQF@B�#LRDI>PdP�MIRO>IFQV�LMFKFLK�QEFP
MBKRJ?O>�LC�MOFS>@V�QELRDE�KLQ�BUMOBPPIV�JBKQFLKBA�FK�QEB�!FII�LC�1FDEQP�JRPQ�?B
MOLQB@QBA�QL�BPQ>?IFPE�>�?RCCBO�WLKB�LO�?OB>QEFKD�PM>@B�CLO�QELPB�COBBALJP�QE>Q�>OB
@LKPQFQRQFLK>IIV�BKRJBO>QBA�

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B
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!RQ�PR?PQ>KQFSB�ARB�MOL@BPP�E>P�PBBK�C>FOIV�IFJFQBA�RPB�PFK@B�QEB�����P��#ROFKD�QEB
����P�QEB�2RMOBJB�"LROQ�T>P�>PHBA�QL�OB@LDKFWB�>�DBKBO>I�OFDEQ�QL�AFB�RKABO�QEB
AL@QOFKB�LC�PR?PQ>KQFSB�ARB�MOL@BPP�� IQELRDE�QEB�@LROQ�PQLMMBA�PELOQ�LC
BPQ>?IFPEFKD�PR@E�>�C>O�OB>@EFKD�OFDEQ�@BOQ>FK�M>QFBKQP�J>V�BUBO@FPB�>
@LKPQFQRQFLK>I�IF?BOQV�QL�E>PQBK�QEBFO�AB>QEP�RKABO�>�K>OOLT�PBQ�LC�@FO@RJPQ>K@BP��(K
Cruzan v. Missouri Department of Health�QEB�2RMOBJB�"LROQ�ORIBA�QE>Q�QEB�ARB�MOL@BPP
@I>RPB�DR>O>KQBBP�QEB�OFDEQ�LC�@LJMBQBKQ�>ARIQP�QL�J>HB�>AS>K@BA�AFOB@QFSBP�CLO�QEB
TFQEAO>T>I�LC�IFCB�PRPQ>FKFKD�JB>PROBP�PELRIA�QEBV�?B@LJB�FK@>M>@FQ>QBA�?V�>
AFP>?FIFQV�QE>Q�IB>SBP�QEBJ�FK�>�MBOPFPQBKQ�SBDBQ>QFSB�PQ>QB�Cruzan v. Missouri
Department of Health�����42�����	����
� .K@B�FQ�E>P�?BBK�BPQ>?IFPEBA�?V�@IB>O�>KA
@LKSFK@FKD�BSFABK@B�QE>Q�>�JBKQ>IIV�FK@LJMBQBKQ�>KA�MBOPFPQBKQIV�SBDBQ>QFSB
M>QFBKQ�J>AB�PR@E�>�MOFLO�AFOB@QFSB�>�PMLRPB�M>OBKQ�LO�LQEBO�>MMOLMOF>QB�DR>OAF>K
J>V�PBBH�QL�QBOJFK>QB�>KV�CLOJ�LC�>OQFCF@F>I�EVAO>QFLK�LO�KRQOFQFLK�

Fourteenth Amendment: Due Process and Equal Protection
Guarantees

3EB�%LROQBBKQE� JBKAJBKQ�	����
�OBNRFOBP�QE>Q�PQ>QBP�QOB>Q�@FQFWBKP�LC�LQEBO�PQ>QBP
TFQE�ARB�MOL@BPP��3EFP�@>K�?B�BFQEBO�>K�FPPRB�LC�MOL@BARO>I�ARB�MOL@BPP�	>P�FK
2B@QFLK������">PBP� Burger King v. Rudzewicz
�LO�>K�FPPRB�LC�PR?PQ>KQFSB�ARB�MOL@BPP�
%LO�PR?PQ>KQFSB�ARB�MOL@BPP�@LKPFABO�TE>Q�E>MMBKBA�FK�>K� I>?>J>�@LROQ�KLQ�QLL
ILKD�>DL�!,6�LC�-LOQE� JBOF@>�(K@��S��&LOB�����4�2������	����


3EB�MI>FKQFCC�#O��(O>�&LOB�?LRDEQ�>�KBT�!,6�CLO��������COLJ�>�AB>IBO�FK� I>?>J>�
'B�I>QBO�AFP@LSBOBA�QE>Q�QEB�SBEF@IBdP�BUQBOFLO�E>A�?BBK�PIFDEQIV�A>J>DBA�FK�QO>KPFQ
COLJ�$ROLMB�>KA�E>A�QEBOBCLOB�?BBK�OBM>FKQBA�?V�QEB�-LOQE� JBOF@>K�AFPQOF?RQLO
MOFLO�QL�EFP�MRO@E>PB��3EB�SBEF@IB�T>P�?V�?BPQ�BPQFJ>QBP�TLOQE�>?LRQ����MBO@BKQ
IBPP�QE>K�EB�M>FA�CLO�FQ��3EB�AFPQOF?RQLO�!,6�LC�-LOQE� JBOF@>�E>A�OLRQFKBIV�PLIA
PIFDEQIV�A>J>DBA�@>OP�>P�?O>KA�KBT�FC�QEB�A>J>DB�@LRIA�?B�CFUBA�CLO�IBPP�QE>K��
MBO@BKQ�LC�QEB�@LPQ�LC�QEB�@>O��(K�QEB�QOF>I�#O��&LOB�PLRDEQ�������FK�@LJMBKP>QLOV
A>J>DBP�>KA�>IPL�MRKFQFSB�A>J>DBP��3EB� I>?>J>�QOF>I�GROV�@LKPFABOBA�QE>Q�!,6
T>P�BKD>DFKD�FK�>�CO>RARIBKQ�MO>@QF@B�>KA�T>KQBA�QL�MRKFPE�QEB�ABCBKA>KQ�CLO�>
KRJ?BO�LC�CO>RAP�FQ�BPQFJ>QBA�>Q�PLJBTEBOB�>OLRKA�>�QELRP>KA�K>QFLKTFAB��3EB
GROV�>T>OABA�KLQ�LKIV�QEB�������FK�@LJMBKP>QLOV�A>J>DBP�?RQ�>IPL����JFIIFLK�FK
MRKFQFSB�A>J>DBP�TEF@E�T>P�I>QBO�OBAR@BA�QL����JFIIFLK�?V�QEB� I>?>J>�2RMOBJB
"LROQ��.K�>MMB>I�QL�QEB�42�2RMOBJB�"LROQ�QEB�@LROQ�CLRKA�QE>Q�MRKFQFSB�A>J>DBP
J>V�KLQ�?B�aDOLPPIV�BU@BPPFSB�b�(C�QEBV�>OB�QEBK�QEBV�SFLI>QB�PR?PQ>KQFSB�ARB
MOL@BPP��6E>QBSBO�A>J>DBP�>�PQ>QB�>T>OAP�JRPQ�?B�IFJFQBA�QL�TE>Q�FP�OB>PLK>?IV
KB@BPP>OV�QL�SFKAF@>QB�QEB�PQ>QBdP�IBDFQFJ>QB�FKQBOBPQ�FK�MRKFPEJBKQ�>KA�ABQBOOBK@B�

a$NR>I�MOLQB@QFLK�LC�QEB�I>TPb�FP�>�MEO>PB�QE>Q�LOFDFK>QBP�FK�QEB�%LROQBBKQE
 JBKAJBKQ�>ALMQBA�FK�������3EB�>JBKAJBKQ�MOLSFABP�QE>Q�KL�PQ>QB�PE>II�aABKV�QL

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B
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>KV�MBOPLK�TFQEFK�FQP�GROFPAF@QFLK�QEB�BNR>I�MOLQB@QFLK�LC�QEB�I>TP�b�3EFP�FP�QEB�BNR>I
MOLQB@QFLK�@I>RPB��(Q�JB>KP�QE>Q�DBKBO>IIV�PMB>HFKD�DLSBOKJBKQP�JRPQ�QOB>Q
MBLMIB�BNR>IIV��4KC>FO�@I>PPFCF@>QFLKP�>JLKD�MBLMIB�LO�@LOMLO>QFLKP�TFII�KLQ�?B
MBOJFQQBA�� �TBII�HKLTK�BU>JMIB�LC�RKC>FO�@I>PPFCF@>QFLK�TLRIA�?B�O>@B
AFP@OFJFK>QFLK��OBNRFOFKD�TEFQB�@EFIAOBK�>KA�?I>@H�@EFIAOBK�QL�>QQBKA�AFCCBOBKQ
MR?IF@�P@ELLIP�LO�OBNRFOFKD�aPBM>O>QB�?RQ�BNR>Ib�MR?IF@�PBOSF@BP�PR@E�>P�T>QBO
CLRKQ>FKP�LO�OBPQOLLJP��8BQ�ABPMFQB�QEB�@IB>O�FKQBKQ�LC�QEB������>JBKAJBKQ
aPBM>O>QB�?RQ�BNR>Ib�T>P�QEB�I>T�LC�QEB�I>KA�RKQFIBrown v. Board of Education
	����
� Plessy v. Ferguson�����42�����	����
�

&LSBOKJBKQP�J>HB�@I>PPFCF@>QFLKP�BSBOV�A>V�PL�KLQ�>II�@I>PPFCF@>QFLKP�@>K�?B�FIIBD>I
RKABO�QEB�BNR>I�MOLQB@QFLK�@I>RPB��/BLMIB�TFQE�JLOB�FK@LJB�DBKBO>IIV�M>V�>�DOB>QBO
MBO@BKQ>DB�LC�QEBFO�FK@LJB�FK�Q>UBP��/BLMIB�TFQE�MOLMBO�JBAF@>I�QO>FKFKD�>OB
IF@BKPBA�QL�?B@LJB�AL@QLOP��MBLMIB�TFQELRQ�QE>Q�QO>FKFKD�@>KKLQ�?B�IF@BKPBA�>KA
@LJJFQ�>�@OFJFK>I�LCCBKPB�FC�QEBV�AL�MO>@QF@B�JBAF@FKB��3L�HKLT�TE>Q
@I>PPFCF@>QFLKP�>OB�MBOJFPPF?IB�RKABO�QEB�%LROQBBKQE� JBKAJBKQ�TB�KBBA�QL�HKLT
TE>Q�FP�?BFKD�@I>PPFCFBA��3EB�@LROQ�E>P�@OB>QBA�QEOBB�@I>PPFCF@>QFLKP�>KA�QEB
LRQ@LJB�LC�>KV�BNR>I�MOLQB@QFLK�@>PB�@>K�RPR>IIV�?B�MOBAF@QBA�?V�HKLTFKD�ELT�QEB
@LROQ�FP�IFHBIV�QL�@I>PPFCV�QEB�@>PB�

[ ,FKFJ>I�P@ORQFKV��B@LKLJF@�>KA�PL@F>I�OBI>QFLKP��&LSBOKJBKQ�>@QFLKP
>OB�RPR>IIV�RMEBIA�FC�QEBOB�FP�>�O>QFLK>I�?>PFP�CLO�QEBJ�

[ (KQBOJBAF>QB�P@ORQFKV��DBKABO��&LSBOKJBKQ�@I>PPFCF@>QFLKP�>OB
PLJBQFJBP�RMEBIA�

[ 2QOF@Q�P@ORQFKV��O>@B�BQEKF@FQV�>KA�CRKA>JBKQ>I�OFDEQP��"I>PPFCF@>QFLKP
?>PBA�LK�>KV�LC�QEBPB�>OB�>IJLPQ�KBSBO�RMEBIA�

4KABO�JFKFJ>I�P@ORQFKV�CLO�B@LKLJF@�>KA�PL@F>I�OBDRI>QFLK�I>TP�QE>Q�OBDRI>QB
B@LKLJF@�LO�PL@F>I�FPPRBP�>OB�MOBPRJBA�S>IFA�>KA�TFII�?B�RMEBIA�FC�QEBV�>OB
O>QFLK>IIV�OBI>QBA�QL�IBDFQFJ>QB�DL>IP�LC�DLSBOKJBKQ��2L�CLO�BU>JMIB�FC�QEB�@FQV�LC
-BT�.OIB>KP�IFJFQP�QEB�KRJ?BO�LC�PQOBBQ�SBKALOP�QL�PLJB�O>QFLK>I�KRJ?BO�	JLOB
QE>K�LKB�?RQ�CBTBO�QE>K�QEB�QLQ>I�KRJ?BO�QE>Q�@LRIA�MLPPF?IV�CFQ�LK�QEB�PFABT>IHP

QEB�IL@>I�LOAFK>K@B�TLRIA�KLQ�?B�LSBOQROKBA�>P�>�SFLI>QFLK�LC�BNR>I�MOLQB@QFLK�

4KABO�FKQBOJBAF>QB�P@ORQFKV�QEB�@FQV�LC�-BT�.OIB>KP�JFDEQ�IFJFQ�QEB�KRJ?BO�LC
PQOBBQ�SBKALOP�TEL�>OB�JBK��%LO�BU>JMIB�PRMMLPB�QE>Q�QEB�@FQV�@LRK@FI�AB@OBBA
QE>Q�>II�PQOBBQ�SBKALOP�JRPQ�?B�TLJBK�QEFKHFKD�QE>Q�TLRIA�>QQO>@Q�BSBK�JLOB
QLROFPJ�� �@I>PPFCF@>QFLK�IFHB�QEFP�?>PBA�LK�PBU�TFII�E>SB�QL�JBBQ�>�PQBOKBO�QBPQ�QE>K
>�@I>PPFCF@>QFLK�OBPRIQFKD�COLJ�B@LKLJF@�LO�PL@F>I�OBDRI>QFLK�� �I>T�IFHB�QEFP�TLRIA
E>SB�QL�PR?PQ>KQF>IIV�OBI>QB�QL�FJMLOQ>KQ�DLSBOKJBKQ�L?GB@QFSBP��(K@OB>PFKDIV
@LROQP�E>SB�KRIIFCFBA�DLSBOKJBKQ�PBU�@I>PPFCF@>QFLKP�>P�PL@FBQ>I�@LK@BOK�TFQE�DBKABO
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BNR>IFQV�E>P�DOLTK��	2BB�2E>KKLK�%>RIHKBOdP�@>PB�>D>FKPQ�3EB�"FQ>ABI�>K�>II�J>IB
PQ>QB�P@ELLI�
United States v. Virginia�����42�����	����
�

2RMMLPB�ELTBSBO�QE>Q�QEB�@FQV�LC�-BT�.OIB>KP�AB@FABA�QE>Q�KL�LKB�LC�,FAAIB
$>PQBOK�EBOFQ>DB�@LRIA�AOFSB�>�Q>UF@>?�LO�?B�>�PQOBBQ�SBKALO��3E>Q�HFKA�LC
@I>PPFCF@>QFLK�TLRIA�?B�BU>JFKBA�TFQE�PQOF@Q�P@ORQFKV�QL�PBB�FC�QEBOB�T>P�>KV
@LJMBIIFKD�GRPQFCF@>QFLK�CLO�FQ�� P�KLQBA�@I>PPFCF@>QFLKP�PR@E�>P�QEFP�LKB�>OB�>IJLPQ
KBSBO�RMEBIA��3EB�I>T�TLRIA�?B�RMEBIA�LKIV�FC�FQ�TBOB�KB@BPP>OV�QL�MOLJLQB�>
@LJMBIIFKD�PQ>QB�FKQBOBPQ��5BOV�CBT�I>TP�QE>Q�E>SB�>�O>@F>I�LO�BQEKF@�@I>PPFCF@>QFLK
JBBQ�QE>Q�QBPQ�

3EB�PQOF@Q�P@ORQFKV�QBPQ�TFII�?B�>MMIFBA�QL�@I>PPFCF@>QFLKP�FKSLISFKD�O>@F>I�>KA�BQEKF@
@OFQBOF>�>P�TBII�>P�@I>PPFCF@>QFLKP�QE>Q�FKQBOCBOB�TFQE�>�CRKA>JBKQ>I�OFDEQ��(KPalmore
v. Sidoti�QEB�PQ>QB�OBCRPBA�QL�>T>OA�@RPQLAV�QL�QEB�JLQEBO�?B@>RPB�EBO�KBT�PMLRPB
T>P�O>@F>IIV�AFCCBOBKQ�COLJ�QEB�@EFIA�Palmore v. Sidoti�����42�����	����
� 3EFP�MO>@QF@B
T>P�AB@I>OBA�RK@LKPQFQRQFLK>I�?B@>RPB�QEB�PQ>QB�E>A�J>AB�>�O>@F>I�@I>PPFCF@>QFLK�
QEFP�T>P�MOBPRJMQFSBIV�FKS>IFA�>KA�QEB�DLSBOKJBKQ�@LRIA�KLQ�PELT�>�@LJMBIIFKD
KBBA�QL�BKCLO@B�PR@E�>�@I>PPFCF@>QFLK�QEOLRDE�FQP�I>T�� K�BU>JMIB�LC�DLSBOKJBKQ
>@QFLK�FKQBOCBOFKD�TFQE�>�CRKA>JBKQ>I�OFDEQ�TFII�>IPL�OB@BFSB�PQOF@Q�P@ORQFKV��6EBK
-BT�8LOH�2Q>QB�D>SB�>K�BJMILVJBKQ�MOBCBOBK@B�QL�SBQBO>KP�TEL�E>A�?BBK�PQ>QB
OBPFABKQP�>Q�QEB�QFJB�LC�BKQBOFKD�QEB�JFIFQ>OV�QEB�@LROQ�AB@I>OBA�QE>Q�SBQBO>KP�TEL
TBOB�KBT�QL�QEB�PQ>QB�TBOB�IBPP�IFHBIV�QL�DBQ�GL?P�>KA�QE>Q�QEBOBCLOB�QEB�PQ>QRQB
FKQBOCBOBA�TFQE�QEB�OFDEQ�QL�QO>SBI�TEF@E�T>P�ABBJBA�>�CRKA>JBKQ>I�OFDEQ�Atty. Gen.
of New York v. Soto-Lopez�����42�����	����
�

KEY TAKEAWAY

3EB�!FII�LC�1FDEQP�QEOLRDE�QEB�%LROQBBKQE� JBKAJBKQ�I>ODBIV�>MMIFBP�QL
PQ>QB�>@QFLKP��3EB�!FII�LC�1FDEQP�E>P�>MMIFBA�QL�CBABO>I�>@QFLKP�COLJ�QEB�PQ>OQ�
!LQE�QEB�!FII�LC�1FDEQP�>KA�QEB�%LROQBBKQE� JBKAJBKQ�>MMIV�QL�?RPFKBPP�FK
S>OFLRP�T>VP�?RQ�FQ�FP�FJMLOQ>KQ�QL�OBJBJ?BO�QE>Q�QEB�OFDEQP�@LKCBOOBA�>OB
OFDEQP�>D>FKPQ�DLSBOKJBKQ>I�>@QFLK�>KA�KLQ�QEB�>@QFLKP�LC�MOFS>QB�BKQBOMOFPB�
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EXERCISES

�� )LEK�'>KHP�TLOHP�>Q�/OL+LDFP��3EB�@LJM>KV�AB@FABP�QL�FKPQFQRQB�>�AORD�
QBPQFKD�MLIF@V��)LEK�FP�>�DLLA�>KA�ILKDQFJB�BJMILVBB�?RQ�BKGLVP�PJLHFKD
J>OFGR>K>�LK�QEB�TBBHBKAP��3EB�AORD�QBPQFKD�TFII�FKSLISB�ROFKB�P>JMIBP
>KA�PBJF>KKR>IIV�>�E>FO�P>JMIB��(Q�FP�KB>OIV�@BOQ>FK�QE>Q�QEB�AORD�
QBPQFKD�MOLQL@LI�QE>Q�/OL+LDFP�MOLMLPBP�TFII�CFKA�QE>Q�'>KHP�FP�>
J>OFGR>K>�RPBO��3EB�@LJM>KV�E>P�J>AB�FQ�@IB>O�QE>Q�FQ�TFII�E>SB�WBOL
QLIBO>K@B�CLO�>KV�HFKA�LC�KLKMOBP@OF?BA�@LKQOLIIBA�PR?PQ>K@BP��)LEK�>KA
PBSBO>I�CBIILT�BJMILVBBP�TFPE�QL�DL�QL�@LROQ�QL�@E>IIBKDB�QEB�MOLMLPBA
QBPQFKD�>P�a>K�RKOB>PLK>?IB�PB>O@E�>KA�PBFWROB�b�">K�EB�MLPPF?IV
PR@@BBA�

�� +>OOV�1BBA�J>GLOFQV�IB>ABO�FK�QEB�2BK>QB�FP�>QQ>@HBA�FK�EFP�OBBIB@QFLK
@>JM>FDK�?V�>�PBOFBP�LC�>AP�PMLKPLOBA�?V�>�@LOMLO>QFLK�	&IL?>I�#BCBKPB
(K@�
�QE>Q�ALBP�KLQ�IFHB�EFP�SLQFKD�OB@LOA��3EB�@LOMLO>QFLK�FP�RMPBQ�QE>Q
1BBA�TLRIA�KLQ�TOFQB�>�PMB@F>I�MOLSFPFLK�QE>Q�TLRIA�C>SLO�&IL?>I
#BCBKPB�FK�>�ABCBKPB�>MMOLMOF>QFLKP�?FII��3EB�>AP�ORK�@LKPQ>KQIV�LK
QBIBSFPFLK�>KA�O>AFL�FK�QEB�TBBHP�FJJBAF>QBIV�MOB@BAFKD�BIB@QFLK�A>V
>KA�@LKQ>FK�KRJBOLRP�C>IPBELLAP��%LO�BU>JMIB�FK�LOABO�QL�HBBM�QEB
DLSBOKJBKQ�ORKKFKD�CFK>K@F>IIV�1BBA�CLRKA�FQ�KB@BPP>OV�QL�SLQB�CLO�>
?FII�QE>Q�FK@IRABA�>�I>PQ�JFKRQB�OFABO�QE>Q�ABCRKABA�>�PJ>II�DLSBOKJBKQ
MOLDO>J�CLO�QEB�E>KAF@>MMBA�PMLKPLOBA�?V�PLJBLKB�FK�QEB�LMMLPFKD
M>OQV�QE>Q�T>KQBA�QL�MOFS>QFWB�>II�MOLDO>JP�CLO�QEB�E>KAF@>MMBA��3EB�>A
FP�I>ODBIV�M>FA�CLO�?V�&IL?>I�#BCBKPB�>KA�ABMF@QP�>�E>KAF@>MMBA�@EFIA
?BFKD�EBIMBA�?V�QEB�BUFPQFKD�MOLDO>J�>KA�I>ODB�IBQQBOP�P>VFKD�a#LBP
+>OOV�1BBA�)RPQ�-LQ�">OB�b�3EB�>A�MOL@I>FJP�QE>Q�FQ�FP�PMLKPLOBA�?V
"FQFWBKP�6EL�">OB�CLO�>�!BQQBO�3LJLOOLT��(P�QEFP�MOLQB@QBA�PMBB@E��6EV
LO�TEV�KLQ��">K�1BBA�PRB�CLO�ABC>J>QFLK��6EV�LO�TEV�KLQ�
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4.6 Cases

Griswold v. Connecticut

&OFPTLIA�S��"LKKB@QF@RQ

����4�2������	4�2��2RMOBJB�"LROQ�����


A nineteenth-century Connecticut law made the use, possession, or distribution of birth
control devices illegal. The law also prohibited anyone from giving information about such
devices. The executive director and medical director of a planned parenthood association
were found guilty of giving out such information to a married couple that wished to delay
having children for a few years. The directors were fined $100 each.

They appealed throughout the Connecticut state court system, arguing that the state law
violated (infringed) a basic or fundamental right of privacy of a married couple: to live
together and have sex together without the restraining power of the state to tell them they
may legally have intercourse but not if they use condoms or other birth control devices. At
each level (trial court, court of appeals, and Connecticut Supreme Court), the Connecticut
courts upheld the constitutionality of the convictions.

/IRO>IFQV�.MFKFLK�?V�)RPQF@B�6FIIF>J�.��#LRDI>PP

6B�AL�KLQ�PFQ�>P�>�PRMBO�IBDFPI>QROB�QL�ABQBOJFKB�QEB�TFPALJ�KBBA�>KA�MOLMOFBQV�LC
I>TP�QE>Q�QLR@E�B@LKLJF@�MOL?IBJP�?RPFKBPP�>CC>FOP�LO�PL@F>I�@LKAFQFLKP��3EB
:"LKKB@QF@RQ<�I>T�ELTBSBO�LMBO>QBP�AFOB@QIV�LK�FKQFJ>QB�OBI>QFLK�LC�ERP?>KA�>KA
TFCB�>KA�QEBFO�MEVPF@F>KdP�OLIB�FK�LKB�>PMB@Q�LC�QE>Q�OBI>QFLK�

:/OBSFLRP<�@>PBP�PRDDBPQ�QE>Q�PMB@FCF@�DR>O>KQBBP�FK�QEB�!FII�LC�1FDEQP�E>SB
MBKRJ?O>P�CLOJBA�?V�BJ>K>QFLKP�COLJ�QELPB�DR>O>KQBBP�QE>Q�EBIM�DFSB�QEBJ�IFCB
>KA�PR?PQ>K@B�^5>OFLRP�DR>O>KQBBP�@OB>QB�WLKBP�LC�MOFS>@V��3EB�OFDEQ�LC�>PPL@F>QFLK
@LKQ>FKBA�FK�QEB�MBKRJ?O>�LC�QEB�%FOPQ� JBKAJBKQ�FP�LKB�^3EB�3EFOA� JBKAJBKQ
FK�FQP�MOLEF?FQFLK�>D>FKPQ�QEB�NR>OQBOFKD�LC�PLIAFBOP�aFK�>KV�ELRPBb�FK�QFJB�LC�MB>@B
TFQELRQ�QEB�@LKPBKQ�LC�QEB�LTKBO�FP�>KLQEBO�C>@BQ�LC�QE>Q�MOFS>@V��3EB�%LROQE
 JBKAJBKQ�BUMIF@FQIV�>CCFOJP�QEB�aOFDEQ�LC�QEB�MBLMIB�QL�?B�PB@ROB�FK�QEBFO�MBOPLKP
ELRPBP�M>MBOP�>KA�BCCB@QP�>D>FKPQ�RKOB>PLK>?IB�PB>O@EBP�>KA�PBFWROBP�b�3EB�%FCQE
 JBKAJBKQ�FK�FQP�2BIC�(K@OFJFK>QFLK�"I>RPB�BK>?IBP�QEB�@FQFWBK�QL�@OB>QB�>�WLKB�LC
MOFS>@V�TEF@E�QEB�DLSBOKJBKQ�J>V�KLQ�CLO@B�EFJ�QL�PROOBKABO�QL�EFP�ABQOFJBKQ�

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

���



3EB�-FKQE� JBKAJBKQ�MOLSFABP��a3EB�BKRJBO>QFLK�FK�QEB�"LKPQFQRQFLK�LC�@BOQ>FK
OFDEQP�PE>II�KLQ�?B�@LKPQORBA�QL�ABKV�LO�AFPM>O>DB�LQEBOP�OBQ>FKBA�?V�QEB�MBLMIB�b

3EB�%LROQE�>KA�%FCQE� JBKAJBKQP�TBOB�ABP@OF?BA^>P�MOLQB@QFLK�>D>FKPQ�>II
DLSBOKJBKQ>I�FKS>PFLKP�aLC�QEB�P>K@QFQV�LC�>�J>KdP�ELJB�>KA�QEB�MOFS>@FBP�LC�IFCB�b
6B�OB@BKQIV�OBCBOOBA�FKMapp v. OhioÉQL�QEB�%LROQE� JBKAJBKQ�>P�@OB>QFKD�>�aOFDEQ
QL�MOFS>@V�KL�IBPP�FJMLOQ>KQ�QE>K�>KV�LQEBO�OFDEQ�@>OBCRIIV�>KA�M>OQF@RI>OIV
OBPBOSBA�QL�QEB�MBLMIB�b

:3EB�I>T�FK�NRBPQFLK�EBOB<�FK�CLO?FAAFKD�QEBuseLC�@LKQO>@BMQFSBP�O>QEBO�QE>K
OBDRI>QFKD�QEBFO�J>KRC>@QROB�LO�P>IB�PBBHP�QL�>@EFBSB�FQP�DL>IP�?V�E>SFKD�>
J>UFJRJ�ABPQOR@QFSB�FJM>@Q�LK�:QEB�J>OFQ>I<�OBI>QFLKPEFM��2R@E�>�I>T�@>KKLQ
PQ>KA�^6LRIA�TB�>IILT�QEB�MLIF@B�QL�PB>O@E�QEB�P>@OBA�MOB@FK@QP�LC�J>OFQ>I
?BAOLLJP�CLO�QBIIQ>IB�PFDKP�LC�QEB�RPB�LC�@LKQO>@BMQFSBP��3EB�SBOV�FAB>�FP�OBMRIPFSB
QL�QEB�KLQFLKP�LC�MOFS>@V�PROOLRKAFKD�QEB�J>OFQ>I�OBI>QFLKPEFM�

6B�AB>I�TFQE�>�OFDEQ�LC�MOFS>@V�LIABO�QE>K�QEB�!FII�LC�1FDEQP`LIABO�QE>K�LRO�MLIFQF@>I
M>OQFBP�LIABO�QE>K�LRO�P@ELLI�PVPQBJ��,>OOF>DB�FP�>�@LJFKD�QLDBQEBO�CLO�?BQQBO�LO
CLO�TLOPB�ELMBCRIIV�BKAROFKD�>KA�FKQFJ>QB�QL�QEB�ABDOBB�LC�?BFKD�P>@OBA��(Q�FP�>K
>PPL@F>QFLK�QE>Q�MOLJLQBP�>�T>V�LC�IFCB�KLQ�@>RPBP��>�E>OJLKV�FK�IFSFKD�KLQ�MLIFQF@>I
C>FQEP��>�?FI>QBO>I�ILV>IQV�KLQ�@LJJBO@F>I�LO�PL@F>I�MOLGB@QP��8BQ�FQ�FP�>K�>PPL@F>QFLK
CLO�>P�KL?IB�>�MROMLPB�>P�>KV�FKSLISBA�FK�LRO�MOFLO�AB@FPFLKP�

,O��)RPQF@B�2QBT>OQ�TELJ�,O��)RPQF@B�!I>@H�GLFKP�AFPPBKQFKD�

2FK@B������"LKKB@QF@RQ�E>P�E>A�LK�FQP�?LLHP�>�I>T�TEF@E�CLO?FAP�QEB�RPB�LC
@LKQO>@BMQFSBP�?V�>KVLKB��(�QEFKH�QEFP�FP�>K�RK@LJJLKIV�PFIIV�I>T�� P�>�MO>@QF@>I
J>QQBO�QEB�I>T�FP�L?SFLRPIV�RKBKCLO@B>?IB�BU@BMQ�FK�QEB�L?IFNRB�@LKQBUQ�LC�QEB
MOBPBKQ�@>PB�� P�>�MEFILPLMEF@>I�J>QQBO�(�?BIFBSB�QEB�RPB�LC�@LKQO>@BMQFSBP�FK�QEB
OBI>QFLKPEFM�LC�J>OOF>DB�PELRIA�?B�IBCQ�QL�MBOPLK>I�>KA�MOFS>QB�@ELF@B�?>PBA�RMLK
B>@E�FKAFSFAR>IdP�JLO>I�BQEF@>I�>KA�OBIFDFLRP�?BIFBCP�� P�>�J>QQBO�LC�PL@F>I�MLIF@V�(
QEFKH�MOLCBPPFLK>I�@LRKPBI�>?LRQ�JBQELAP�LC�?FOQE�@LKQOLI�PELRIA�?B�>S>FI>?IB�QL�>II
PL�QE>Q�B>@E�FKAFSFAR>IdP�@ELF@B�@>K�?B�JB>KFKDCRIIV�J>AB��!RQ�TB�>OB�KLQ�>PHBA�FK
QEFP�@>PB�QL�P>V�TEBQEBO�TB�QEFKH�QEFP�I>T�FP�RKTFPB�LO�BSBK�>PFKFKB��6B�>OB�>PHBA
QL�ELIA�QE>Q�FQ�SFLI>QBP�QEB�4KFQBA�2Q>QBP�"LKPQFQRQFLK�� KA�QE>Q�(�@>KKLQ�AL�
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PEFMJBKQ�LC�IFSBPQL@H�PRDDBPQBA�QE>Q�QEB�I>T�FK�BCCB@Q�?BKBCFQBA�(LT>�OBPFABKQP�>Q
QEB�BUMBKPB�LC�FKQBOPQ>QB�QO>CCF@�Id.>Q������������3EB�@LJ?FK>QFLK�LC�QEBPB
BUBJMQFLKP�TB>HBKBA�QEB�MOBPRJMQFLK�LC�S>IFAFQV�KLOJ>IIV�>@@LOABA�>�PQ>QB�P>CBQV
OBDRI>QFLK��%LO�QEBPB�OB>PLKP�QEB�"LROQ�LC� MMB>IP�>DOBBA�TFQE�QEB�#FPQOF@Q�"LROQ
QE>Q�QEB�(LT>�PQ>QRQB�RK@LKPQFQRQFLK>IIV�?ROABKBA�FKQBOPQ>QB�@LJJBO@B�

(LT>�>MMB>IBA�>KA�TB�KLQBA�MOL?>?IB�GROFPAF@QFLK������4�2������	����
��6B�KLT
>CCFOJ�

II

(Q�FP�RKKB@BPP>OV�QL�OBSFBT�FK�ABQ>FI�QEB�BSLIRQFLK�LC�QEB�MOFK@FMIBP�LC�"LJJBO@B
"I>RPB�>AGRAF@>QFLK��3EB�"I>RPB�FP�?LQE�>�aMOLIFCF@�c�LC�K>QFLK>I�MLTBO�>KA�>K�BNR>IIV
MOLIFCF@�PLRO@B�LC�@LKCIF@Q�TFQE�IBDFPI>QFLK�LC�QEB�PQ>QB:P<�bH. P. Hood & Sons, Inc. v. Du
Mond�����4�2����������4�2������	����
��3EB�"I>RPB�MBOJFQP�"LKDOBPP�QL�IBDFPI>QB
TEBK�FQ�MBO@BFSBP�QE>Q�QEB�K>QFLK>I�TBIC>OB�FP�KLQ�CROQEBOBA�?V�QEB�FKABMBKABKQ
>@QFLKP�LC�QEB�2Q>QBP��(Q�FP�KLT�TBII�BPQ>?IFPEBA�>IPL�QE>Q�QEB�"I>RPB�FQPBIC�FP�a>
IFJFQ>QFLK�RMLK�PQ>QB�MLTBO�BSBK�TFQELRQ�@LKDOBPPFLK>I�FJMIBJBKQ>QFLK�bHunt v.
Washington Apple Advertising CommÕn�����4�2������>Q�����	����
��3EB�"I>RPB�OBNRFOBP
QE>Q�PLJB�>PMB@QP�LC�QO>AB�DBKBO>IIV�JRPQ�OBJ>FK�COBB�COLJ�FKQBOCBOBK@B�?V�QEB
2Q>QBP��6EBK�>�2Q>QB�SBKQROBP�BU@BPPFSBIV�FKQL�QEB�OBDRI>QFLK�LC�QEBPB�>PMB@QP�LC
@LJJBO@B�FQ�aQOBPM>PPBP�RMLK�K>QFLK>I�FKQBOBPQPbGreat A&P Tea Co. v. Cottrell����
4�2����������4�2������	����
�>KA�QEB�@LROQP�TFII�ELIA�QEB�PQ>QB�OBDRI>QFLK�FKS>IFA
RKABO�QEB�"I>RPB�>ILKB�

3EB�"LJJBO@B�"I>RPB�ALBP�KLQ�LC�@LROPB�FKS>IFA>QB�>II�PQ>QB�OBPQOF@QFLKP�LK
@LJJBO@B��(Q�E>P�ILKD�?BBK�OB@LDKFWBA�QE>Q�aFK�QEB�>?PBK@B�LC�@LKCIF@QFKD
IBDFPI>QFLK�?V�"LKDOBPP�QEBOB�FP�>�OBPFARRJ�LC�MLTBO�FK�QEB�PQ>QB�QL�J>HB�I>TP
DLSBOKFKD�J>QQBOP�LC�IL@>I�@LK@BOK�TEF@E�KBSBOQEBIBPP�FK�PLJB�JB>PROB�>CCB@Q
FKQBOPQ>QB�@LJJBO@B�LO�BSBK�QL�PLJB�BUQBKQ�OBDRI>QB�FQ�bSouthern Pacific Co. v.
Arizona�����4�2������	����
�
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3EB�BUQBKQ�LC�MBOJFPPF?IB�PQ>QB�OBDRI>QFLK�FP�KLQ�>IT>VP�B>PV�QL�JB>PROB��(Q�J>V�?B
P>FA�TFQE�@LKCFABK@B�ELTBSBO�QE>Q�>�2Q>QBdP�MLTBO�QL�OBDRI>QB�@LJJBO@B�FP�KBSBO
DOB>QBO�QE>K�FK�J>QQBOP�QO>AFQFLK>IIV�LC�IL@>I�@LK@BOK�Washington Apple Advertising
CommÕn, supra>Q�����4�2�������%LO�BU>JMIB�OBDRI>QFLKP�QE>Q�QLR@E�RMLK
P>CBQV`BPMB@F>IIV�EFDET>V�P>CBQV`>OB�QELPB�QE>Q�aQEB�"LROQ�E>P�?BBK�JLPQ
OBIR@Q>KQ�QL�FKS>IFA>QB�bRaymond, supra>Q�����4�2������	>KA�LQEBO�@>PBP�@FQBA
�
(KABBA�aFC�P>CBQV�GRPQFCF@>QFLKP�>OB�KLQ�FIIRPLOV�QEB�"LROQ�TFII�KLQ�PB@LKA�DRBPP
IBDFPI>QFSB�GRADJBKQ�>?LRQ�QEBFO�FJMLOQ>K@B�FK�@LJM>OFPLK�TFQE�OBI>QBA�?ROABKP�LK
FKQBOPQ>QB�@LJJBO@B�bRaymond, supra>Q�����4�2��>Q������3ELPB�TEL�TLRIA�@E>IIBKDB
PR@E�?LK>�CFAB�P>CBQV�OBDRI>QFLKP�JRPQ�LSBO@LJB�>�aPQOLKD�MOBPRJMQFLK�LC
S>IFAFQV�bBibb v. Navajo Freight Lines, Inc.�����4�2������>Q�	����
�

!RQ�QEB�FK@>KQ>QFLK�LC�>�MROMLPB�QL�MOLJLQB�QEB�MR?IF@�EB>IQE�LO�P>CBQV�ALBP�KLQ
FKPRI>QB�>�PQ>QB�I>T�COLJ�"LJJBO@B�"I>RPB�>QQ>@H��1BDRI>QFLKP�ABPFDKBA�CLO�QE>Q
P>IRQ>OV�MROMLPB�KBSBOQEBIBPP�J>V�CROQEBO�QEB�MROMLPB�PL�J>ODFK>IIV�>KA�FKQBOCBOB
TFQE�@LJJBO@B�PL�PR?PQ>KQF>IIV�>P�QL�?B�FKS>IFA�RKABO�QEB�"LJJBO@B�"I>RPB��(K�QEB
"LROQdP�OB@BKQ�RK>KFJLRP�AB@FPFLK�FKRaymondTB�AB@IFKBA�QL�a>@@BMQ�QEB�2Q>QBdP
@LKQBKQFLK�QE>Q�QEB�FKNRFOV�RKABO�QEB�"LJJBO@B�"I>RPB�FP�BKABA�TFQELRQ�>
TBFDEFKD�LC�QEB�>PPBOQBA�P>CBQV�MROMLPB�>D>FKPQ�QEB�ABDOBB�LC�FKQBOCBOBK@B�TFQE
FKQBOPQ>QB�@LJJBO@B�b�3EFP�aTBFDEFKDb�?V�>�@LROQ�OBNRFOBP`>KA�FKABBA�QEB
@LKPQFQRQFLK>IFQV�LC�QEB�PQ>QB�OBDRI>QFLK�ABMBKAP�LK`a>�PBKPFQFSB�@LKPFABO>QFLK�LC
QEB�TBFDEQ�>KA�K>QROB�LC�QEB�PQ>QB�OBDRI>QLOV�@LK@BOK�FK�IFDEQ�LC�QEB�BUQBKQ�LC�QEB
?ROABK�FJMLPBA�LK�QEB�@LROPB�LC�FKQBOPQ>QB�@LJJBO@B�bId.>Q�����4�2��>Q����� accord,
Pike v. Bruce Church, Inc.�����4�2������>Q�����	����
� Bibb, supra�>Q�����4�2��>Q���������

III

 MMIVFKD�QEBPB�DBKBO>I�MOFK@FMIBP�TB�@LK@IRAB�QE>Q�QEB�(LT>�QOR@H�IBKDQE
IFJFQ>QFLKP�RK@LKPQFQRQFLK>IIV�?ROABK�FKQBOPQ>QB�@LJJBO@B�

(KRaymond Motor Transportation, Inc. v. Rice�QEB�"LROQ�EBIA�QE>Q�>�6FP@LKPFK�PQ>QRQB
QE>Q�MOB@IRABA�QEB�RPB�LC����CLLQ�ALR?IBP�SFLI>QBA�QEB�"LJJBO@B�"I>RPB��3EFP�@>PB�FP
RaymondOBSFPFQBA��'BOB�>P�FKRaymond�QEB�2Q>QB�C>FIBA�QL�MOBPBKQ�>KV�MBOPR>PFSB
BSFABK@B�QE>Q����CLLQ�ALR?IBP�>OB�IBPP�P>CB�QE>K����CLLQ�PFKDIBP��,LOBLSBO�(LT>dP
I>T�FP�KLT�LRQ�LC�PQBM�TFQE�QEB�I>TP�LC�>II�LQEBO�,FATBPQBOK�>KA�6BPQBOK�2Q>QBP�
(LT>�QERP�PR?PQ>KQF>IIV�?ROABKP�QEB�FKQBOPQ>QB�CILT�LC�DLLAP�?V�QOR@H��(K�QEB
>?PBK@B�LC�@LKDOBPPFLK>I�>@QFLK�QL�PBQ�RKFCLOJ�PQ>KA>OAP�PLJB�?ROABKP�>PPL@F>QBA
TFQE�PQ>QB�P>CBQV�OBDRI>QFLKP�JRPQ�?B�QLIBO>QBA��!RQ�TEBOB�>P�EBOB�QEB�2Q>QBdP
P>CBQV�FKQBOBPQ�E>P�?BBK�CLRKA�QL�?B�FIIRPLOV�>KA�FQP�OBDRI>QFLKP�FJM>FO�PFDKFCF@>KQIV
QEB�CBABO>I�FKQBOBPQ�FK�BCCF@FBKQ�>KA�P>CB�FKQBOPQ>QB�QO>KPMLOQ>QFLK�QEB�PQ>QB�I>T
@>KKLQ�?B�E>OJLKFWBA�TFQE�QEB�"LJJBO@B�"I>RPB�
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A

(LT>�J>AB�>�JLOB�PBOFLRP�BCCLOQ�QL�PRMMLOQ�QEB�P>CBQV�O>QFLK>IB�LC�FQP�I>T�QE>K�AFA
6FP@LKPFK�FKRaymond�?RQ�FQP�BCCLOQ�T>P�KL�JLOB�MBOPR>PFSB�� P�KLQBA�>?LSB�QEB
#FPQOF@Q�"LROQ�CLRKA�QE>Q�QEB�aBSFABK@B�@IB>OIV�BPQ>?IFPEBP�QE>Q�QEB�QTFK�FP�>P�P>CB�>P
QEB�PBJF�b�3EB�OB@LOA�PRMMLOQP�QEFP�CFKAFKD��3EB�QOF>I�CL@RPBA�LK�>�@LJM>OFPLK�LC
QEB�MBOCLOJ>K@B�LC�QEB�QTL�HFKAP�LC�QOR@HP�FK�S>OFLRP�P>CBQV�@>QBDLOFBP��3EB
BSFABK@B�PELTBA�>KA�QEB�#FPQOF@Q�"LROQ�CLRKA�QE>Q�QEB����CLLQ�ALR?IB�T>P�>Q�IB>PQ
QEB�BNR>I�LC�QEB����CLLQ�PFKDIB�FK�QEB�>?FIFQV�QL�?O>HB�QROK�>KA�J>KBRSBO��3EB
ALR?IB�?B@>RPB�LC�FQP�>UIB�MI>@BJBKQ�MOLAR@BP�IBPP�PMI>PE�>KA�PMO>V�FK�TBQ
TB>QEBO�� KA�?B@>RPB�LC�FQP�>OQF@RI>QFLK�FK�QEB�JFAAIB�QEB�ALR?IB�FP�IBPP�PRP@BMQF?IB
QL�A>KDBOLRP�aLCC�QO>@HFKDb�>KA�QL�TFKA�

-LKB�LC�QEBPB�CFKAFKDP�FP�PBOFLRPIV�AFPMRQBA�?V�(LT>��(KABBA�QEB�2Q>QB�MLFKQP�QL�LKIV
QEOBB�T>VP�FK�TEF@E�QEB����CLLQ�PFKDIB�FP�BSBK�>ODR>?IV�PRMBOFLO��PFKDIBP�Q>HB�IBPP
QFJB�QL�?B�M>PPBA�>KA�QL�@IB>O�FKQBOPB@QFLKP��QEBV�J>V�?>@H�RM�CLO�ILKDBO�AFPQ>K@BP�
>KA�QEBV�>OB�PLJBTE>Q�IBPP�IFHBIV�QL�G>@HHKFCB�

3EB�CFOPQ�QTL�LC�QEBPB�@E>O>@QBOFPQF@P�>OB�LC�IFJFQBA�OBIBS>K@B�LK�JLABOK�FKQBOPQ>QB
EFDET>VP�� P�QEB�#FPQOF@Q�"LROQ�CLRKA�QEB�KBDIFDF?IB�AFCCBOBK@B�FK�QEB�QFJB�OBNRFOBA
QL�M>PP�>KA�QL�@OLPP�FKQBOPB@QFLKP�FP�FKPFDKFCF@>KQ�LK���I>KB�AFSFABA�EFDET>VP
?B@>RPB�M>PPFKD�ALBP�KLQ�OBNRFOB�@OLPPFKD�FKQL�LK@LJFKD�QO>CCF@�I>KBPRaymond����
4�2��>Q�����>KA�FKQBOPQ>QBP�E>SB�CBT�FC�>KV�FKQBOPB@QFLKP��3EB�@LK@BOK�LSBO�?>@HFKD
@>M>?FIFQV�>IPL�FP�FKPFDKFCF@>KQ�?B@>RPB�FQ�PBIALJ�FP�KB@BPP>OV�QL�?>@H�RM�LK�>K
FKQBOPQ>QB��(K�>KV�BSBKQ�KL�BSFABK@B�PRDDBPQBA�>KV�AFCCBOBK@B�FK�?>@HFKD�@>M>?FIFQV
?BQTBBK�QEB����CLLQ�ALR?IBP�QE>Q�(LT>�MBOJFQP�>KA�QEB����CLLQ�ALR?IBP�QE>Q�FQ�?>KP�
2FJFI>OIV�>IQELRDE�ALR?IBP�QBKA�QL�G>@HHKFCB�PLJBTE>Q�JLOB�QE>K�PFKDIBP����CLLQ
ALR?IBP�>@QR>IIV�>OB�IBPP�IFHBIV�QL�G>@HHKFCB�QE>K����CLLQ�ALR?IBP�

2Q>QFPQF@>I�PQRAFBP�PRMMLOQBA�QEB�SFBT�QE>Q����CLLQ�ALR?IBP�>OB�>Q�IB>PQ�>P�P>CB
LSBO>II�>P����CLLQ�PFKDIBP�>KA����CLLQ�ALR?IBP��.KB�PR@E�PQRAV�TEF@E�QEB�#FPQOF@Q
"LROQ�@OBAFQBA�OBSFBTBA�"LKPLIFA>QBAdP�@LJM>O>QFSB�>@@FABKQ�BUMBOFBK@B�FK�����
TFQE�FQP�LTK�PFKDIBP�>KA�ALR?IBP��$>@E�HFKA�LC�QOR@H�T>P�AOFSBK����JFIIFLK�JFIBP�LK
FABKQF@>I�OLRQBP��3EB�PFKDIBP�TBOB�FKSLISBA�FK�����>@@FABKQP�OBPRIQFKD�FK����FKGROFBP
>KA�LKB�C>Q>IFQV��3EB����CLLQ�ALR?IBP�TBOB�FKSLISBA�FK�����>@@FABKQP�OBPRIQFKD�FK���
FKGROFBP�>KA�LKB�C>Q>IFQV��(LT>dP�BUMBOQ�PQ>QFPQF@F>K�>AJFQQBA�QE>Q�QEFP�PQRAV
MOLSFABA�aJLABO>QBIV�PQOLKD�BSFABK@Bb�QE>Q�PFKDIBP�E>SB�>�EFDEBO�FKGROV�O>QB�QE>K
ALR?IBP�� KLQEBO�PQRAV�MOBM>OBA�?V�QEB�(LT>�#BM>OQJBKQ�LC�3O>KPMLOQ>QFLK�>Q�QEB
OBNRBPQ�LC�QEB�PQ>QB�IBDFPI>QROB�@LK@IRABA�QE>Q�a:P<FUQV�CFSB�CLLQ�QTFK�QO>FIBO
@LJ?FK>QFLKP�E>SBnot?BBK�PELTK�?V�BUMBOFBK@BP�FK�LQEBO�PQ>QBP�QL�?B�IBPP�P>CB
QE>K����CLLQ�QTFK�QO>FIBO�@LJ?FK>QFLKPor @LKSBKQFLK>I�QO>@QLO�PBJFQO>FIBOP�b
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(K�PRJ�>IQELRDE�(LT>�FKQOLAR@BA�JLOB�BSFABK@B�LK�QEB�NRBPQFLK�LC�P>CBQV�QE>K�AFA
6FP@LKPFK�FKRaymond�QEB�OB@LOA�>P�>�TELIB�T>P�KLQ�JLOB�C>SLO>?IB�QL�QEB�2Q>QB�

B

"LKPLIFA>QBA�JB>KTEFIB�ABJLKPQO>QBA�QE>Q�(LT>dP�I>T�PR?PQ>KQF>IIV�?ROABKP
FKQBOPQ>QB�@LJJBO@B��3OR@HFKD�@LJM>KFBP�QE>Q�TFPE�QL�@LKQFKRB�QL�RPB����CLLQ
ALR?IBP�JRPQ�OLRQB�QEBJ�>OLRKA�(LT>�LO�ABQ>@E�QEB�QO>FIBOP�LC�QEB�ALR?IBP�>KA�PEFM
QEBJ�QEOLRDE�PBM>O>QBIV�� IQBOK>QFSBIV�QOR@HFKD�@LJM>KFBP�JRPQ�RPB�QEB�PJ>IIBO
���CLLQ�PFKDIBP�LO����CLLQ�ALR?IBP�MBOJFQQBA�RKABO�(LT>�I>T��$>@E�LC�QEBPB�LMQFLKP
BKDBKABOP�FKBCCF@FBK@V�>KA�>AABA�BUMBKPB��3EB�OB@LOA�PELTP�QE>Q�(LT>dP�I>T�>AABA
>?LRQ�������JFIIFLK�B>@E�VB>O�QL�QEB�@LPQP�LC�QOR@HFKD�@LJM>KFBP�

"LKPLIFA>QBA�>ILKB�FK@ROOBA�>?LRQ����JFIIFLK�MBO�VB>O�FK�FK@OB>PBA�@LPQP�

(K�>AAFQFLK�QL�FK@OB>PFKD�QEB�@LPQP�LC�QEB�QOR@HFKD�@LJM>KFBP�	>KA�FKAFOB@QIV�LC�QEB
PBOSF@B�QL�@LKPRJBOP
�(LT>dP�I>T�J>V�>DDO>S>QB�O>QEBO�QE>K�>JBIFLO>QB�QEB
MOL?IBJ�LC�EFDET>V�>@@FABKQP��%FCQV�CFSB�CLLQ�PFKDIBP�@>OOV�IBPP�COBFDEQ�QE>K����CLLQ
ALR?IBP��$FQEBO�JLOB�PJ>II�QOR@HP�JRPQ�?B�RPBA�QL�@>OOV�QEB�P>JB�NR>KQFQV�LC�DLLAP
QEOLRDE�(LT>�LO�QEB�P>JB�KRJ?BO�LC�I>ODBO�QOR@HP�JRPQ�AOFSB�ILKDBO�AFPQ>K@BP�QL
?VM>PP�(LT>��(K�BFQEBO�@>PB�>P�QEB�#FPQOF@Q�"LROQ�KLQBA�QEB�OBPQOF@QFLK�OBNRFOBP
JLOB�EFDET>V�JFIBP�QL�?B�AOFSBK�QL�QO>KPMLOQ�QEB�P>JB�NR>KQFQV�LC�DLLAP��.QEBO
QEFKDP�?BFKD�BNR>I�>@@FABKQP�>OB�MOLMLOQFLK>I�QL�AFPQ>K@B�QO>SBIBA��3ERP�FC����CLLQ
ALR?IBP�>OB�>P�P>CB�>P����CLLQ�PFKDIBP�(LT>dP�I>T�QBKAP�QL�FK@OB>PB�QEB�KRJ?BO�LC
>@@FABKQP�>KA�QL�PEFCQ�QEB�FK@FABK@B�LC�QEBJ�COLJ�(LT>�QL�LQEBO�2Q>QBP�

[IV. Omitted]
V

(K�PRJ�QEB�PQ>QRQLOV�BUBJMQFLKP�QEBFO�EFPQLOV�>KA�QEB�>ODRJBKQP�(LT>�E>P
>AS>K@BA�FK�PRMMLOQ�LC�FQP�I>T�FK�QEFP�IFQFD>QFLK�>II�PRDDBPQ�QE>Q�QEB�ABCBOBK@B
QO>AFQFLK>IIV�>@@LOABA�>�2Q>QBdP�P>CBQV�GRADJBKQ�FP�KLQ�T>OO>KQBA�See Raymond,
supra>Q�����4�2��>Q����������3EB�@LKQOLIIFKD�C>@QLOP�QERP�>OB�QEB�CFKAFKDP�LC�QEB
#FPQOF@Q�"LROQ�>@@BMQBA�?V�QEB�"LROQ�LC� MMB>IP�TFQE�OBPMB@Q�QL�QEB�OBI>QFSB�P>CBQV
LC�QEB�QVMBP�LC�QOR@HP�>Q�FPPRB�>KA�QEB�PR?PQ>KQF>IFQV�LC�QEB�?ROABK�LK�FKQBOPQ>QB
@LJJBO@B�

!B@>RPB�(LT>�E>P�FJMLPBA�QEFP�?ROABK�TFQELRQ�>KV�PFDKFCF@>KQ�@LRKQBOS>FIFKD�P>CBQV
FKQBOBPQ�FQP�PQ>QRQB�SFLI>QBP�QEB�"LJJBO@B�"I>RPB��3EB�GRADJBKQ�LC�QEB�"LROQ�LC
 MMB>IP�FP�>CCFOJBA�
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(Q�FP�PL�LOABOBA�

CASE QUESTIONS

�� 4KABO�QEB�"LKPQFQRQFLK�TE>Q�DFSBP�(LT>�QEB�OFDEQ�QL�J>HB�ORIBP
OBD>OAFKD�QEB�PFWB�LO�@LKCFDRO>QFLK�LC�QOR@HP�RMLK�EFDET>VP�TFQEFK�QEB
PQ>QB�

�� #FA�(LT>�QOV�QL�BUBJMQ�QOR@HFKD�IFKBP�?>PBA�FK�(LT>�LO�T>P�QEB�PQ>QRQLOV
ORIB�KLKAFP@OFJFK>QLOV�>P�QL�QEB�LOFDFK�LC�QOR@HP�QE>Q�QO>SBIBA�LK�(LT>
EFDET>VP�

��  OB�QEBOB�>KV�CBABO>I�PFWB�LO�TBFDEQ�PQ>KA>OAP�KLQBA�FK�QEB�@>PB��(P
QEBOB�>KV�HFKA�LC�QOR@H�PFWB�LO�TBFDEQ�QE>Q�@LRIA�?B�IFJFQBA�?V�(LT>�I>T
LO�JRPQ�(LT>�PFJMIV�>@@BMQ�CBABO>I�PQ>KA>OAP�LO�FC�KLKB�FJMLPB�KL
PQ>KA>OAP�>Q�>II�

Hunt v. Washington Apple Advertising Commission

'RKQ�S��6>PEFKDQLK� MMIB� ASBOQFPFKD�"LJJFPPFLK

����4�2�����	4�2��2RMOBJB�"LROQ�����


,1��"'($%�)423("$�!41&$1�ABIFSBOBA�QEB�LMFKFLK�LC�QEB�"LROQ�

(K������-LOQE�">OLIFK>�BK>@QBA�>�PQ>QRQB�TEF@E�OBNRFOBA�FKQBO�>IF>�>II�@ILPBA
@LKQ>FKBOP�LC�>MMIBP�PLIA�LCCBOBA�CLO�P>IB�LO�PEFMMBA�FKQL�QEB�2Q>QB�QL�?B>O�aKL
DO>AB�LQEBO�QE>K�QEB�>MMIF@>?IB�4�2��DO>AB�LO�PQ>KA>OA�b^6>PEFKDQLK�2Q>QB�FP�QEB
->QFLKdP�I>ODBPQ�MOLAR@BO�LC�>MMIBP�FQP�@OLMP�>@@LRKQFKD�CLO�>MMOLUFJ>QBIV�����LC
>II�>MMIBP�DOLTK�ALJBPQF@>IIV�>KA�KB>OIV�E>IC�LC�>II�>MMIBP�PEFMMBA�FK�@ILPBA
@LKQ>FKBOP�FK�FKQBOPQ>QB�@LJJBO@B��:!B@>RPB<�LC�QEB�FJMLOQ>K@B�LC�QEB�>MMIB
FKARPQOV�QL�QEB�2Q>QB�FQP�IBDFPI>QROB�E>P�RKABOQ>HBK�QL�MOLQB@Q�>KA�BKE>K@B�QEB
OBMRQ>QFLK�LC�6>PEFKDQLK�>MMIBP�?V�BPQ>?IFPEFKD�>�PQOFKDBKQ�J>KA>QLOV�FKPMB@QFLK
MOLDO>J�:QE>Q<�OBNRFOBP�>II�>MMIBP�PEFMMBA�FK�FKQBOPQ>QB�@LJJBO@B�QL�?B�QBPQBA
RKABO�PQOF@Q�NR>IFQV�PQ>KA>OAP�>KA�DO>ABA�>@@LOAFKDIV��(K�>II�@>PBP�QEB�6>PEFKDQLK
2Q>QB�DO>ABP�:>OB<�QEB�BNRFS>IBKQ�LC�LO�PRMBOFLO�QL�QEB�@LJM>O>?IB�DO>ABP�>KA
PQ>KA>OAP�>ALMQBA�?V�QEB�:4�2��#BMQ��LC<� DOF@RIQROB�	42# 
�

:(K<������QEB�-LOQE�">OLIFK>�!L>OA�LC� DOF@RIQROB�>ALMQBA�>K�>AJFKFPQO>QFSB
OBDRI>QFLK�RKFNRB�FK�QEB����2Q>QBP�TEF@E�FK�BCCB@Q�OBNRFOBA�>II�@ILPBA�@LKQ>FKBOP�LC
>MMIBP�PEFMMBA�FKQL�LO�PLIA�FK�QEB�2Q>QB�QL�AFPMI>V�BFQEBO�QEB�>MMIF@>?IB�42# �DO>AB
LO�>�KLQF@B�FKAF@>QFKD�KL�@I>PPFCF@>QFLK��2Q>QB�DO>ABP�TBOB�BUMOBPPIV�MOLEF?FQBA��(K
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>AAFQFLK�QL�FQP�L?SFLRP�@LKPBNRBK@B`MOLEF?FQFKD�QEB�AFPMI>V�LC�6>PEFKDQLK�2Q>QB
>MMIB�DO>ABP�LK�@LKQ>FKBOP�LC�>MMIBP�PEFMMBA�FKQL�-LOQE�">OLIFK>`QEB�OBDRI>QFLK
MOBPBKQBA�QEB�6>PEFKDQLK�>MMIB�FKARPQOV�TFQE�>�J>OHBQFKD�MOL?IBJ�LC�MLQBKQF>IIV
K>QFLKTFAB�PFDKFCF@>K@B��6>PEFKDQLK�>MMIB�DOLTBOP�>KKR>IIV�PEFM�FK�@LJJBO@B
>MMOLUFJ>QBIV����JFIIFLK�@ILPBA�@LKQ>FKBOP�LC�>MMIBP�KB>OIV��������LC�TEF@E
BSBKQR>IIV�CFKA�QEBFO�T>V�FKQL�-LOQE�">OLIFK>�PQ>JMBA�TFQE�QEB�>MMIF@>?IB
6>PEFKDQLK�2Q>QB�S>OFBQV�>KA�DO>AB��:"LJMIF>K@B<�TFQE�-LOQE�">OLIFK>dP�RKFNRB
OBDRI>QFLK�TLRIA�E>SB�OBNRFOBA�6>PEFKDQLK�DOLTBOP�QL�L?IFQBO>QB�QEB�MOFKQBA�I>?BIP
LK�@LKQ>FKBOP�PEFMMBA�QL�-LOQE�">OLIFK>�QERP�DFSFKD�QEBFO�MOLAR@Q�>�A>J>DBA
>MMB>O>K@B�� IQBOK>QFSBIV�QEBV�@LRIA�E>SB�@E>KDBA�QEBFO�J>OHBQFKD�MO>@QF@BP�QL
>@@LJJLA>QB�QEB�KBBAP�LC�QEB�-LOQE�">OLIFK>�J>OHBQ�F�B��OBM>@H�>MMIBP�QL�?B
PEFMMBA�QL�-LOQE�">OLIFK>�FK�@LKQ>FKBOP�?B>OFKD�LKIV�QEB�42# �DO>AB�>KA�LO�PQLOB
QEB�BPQFJ>QBA�MLOQFLK�LC�QEB�E>OSBPQ�ABPQFKBA�CLO�QE>Q�J>OHBQ�FK�PR@E�PMB@F>I
@LKQ>FKBOP�� P�>�I>PQ�OBPLOQ�QEBV�@LRIA�AFP@LKQFKRB�QEB�RPB�LC�QEB�MOBMOFKQBA
@LKQ>FKBOP�BKQFOBIV��-LKB�LC�QEBPB�@LPQIV�>KA�IBPP�BCCF@FBKQ�LMQFLKP�T>P�SBOV
>QQO>@QFSB�QL�QEB�FKARPQOV��,LOBLSBO�FK�QEB�BSBKQ�>�KRJ?BO�LC�LQEBO�2Q>QBP�CLIILTBA
-LOQE�">OLIFK>dP�IB>A�QEB�OBPRIQ>KQ�FK>?FIFQV�QL�AFPMI>V�QEB�6>PEFKDQLK�DO>ABP�@LRIA
CLO@B�QEB�6>PEFKDQLK�DOLTBOP�QL�>?>KALK�QEB�2Q>QBdP�BUMBKPFSB�FKPMB@QFLK�>KA
DO>AFKD�PVPQBJ�TEF@E�QEBFO�@RPQLJBOP�E>A�@LJB�QL�HKLT�>KA�OBIV�LK�LSBO�QEB
���LAA�VB>OP�LC�FQP�BUFPQBK@B�^

4KPR@@BPPCRI�FK�FQP�>QQBJMQP�QL�PB@ROB�>AJFKFPQO>QFSB�OBIFBC�:TFQE�-LOQE�">OLIFK><
QEB�"LJJFPPFLK�FKPQFQRQBA�QEFP�>@QFLK�@E>IIBKDFKD�QEB�@LKPQFQRQFLK>IFQV�LC�QEB
PQ>QRQB��:3EB<�#FPQOF@Q�"LROQ�CLRKA�QE>Q�QEB�-LOQE�">OLIFK>�PQ>QRQB�TEFIB�KBRQO>I�LK
FQP�C>@B�>@QR>IIV�AFP@OFJFK>QBA�>D>FKPQ�6>PEFKDQLK�2Q>QB�DOLTBOP�>KA�AB>IBOP�FK
C>SLO�LC�QEBFO�IL@>I�@LRKQBOM>OQP�:>KA<�@LK@IRABA�QE>Q�QEFP�AFP@OFJFK>QFLK�:T>P<�KLQ
GRPQFCFBA�?V�QEB�>PPBOQBA�IL@>I�FKQBOBPQ`QEB�BIFJFK>QFLK�LC�AB@BMQFLK�>KA�@LKCRPFLK
COLJ�QEB�J>OHBQMI>@B`>ODR>?IV�CROQEBOBA�?V�QEB�:PQ>QRQB<�

^

:-LOQE�">OLIFK><�J>FKQ>FKP�QE>Q�:QEB<�?ROABKP�LK�QEB�FKQBOPQ>QB�P>IB�LC�6>PEFKDQLK
>MMIBP�TBOB�C>O�LRQTBFDEBA�?V�QEB�IL@>I�?BKBCFQP�CILTFKD�COLJ�TE>Q�QEBV�@LKQBKA
T>P�>�S>IFA�BUBO@FPB�LC�-LOQE�">OLIFK>dP�:MLIF@B�MLTBOP<��/OFLO�QL�QEB�PQ>QRQBdP
BK>@QJBKQ^>MMIBP�COLJ����AFCCBOBKQ�2Q>QBP�TBOB�PEFMMBA�FKQL�-LOQE�">OLIFK>�CLO
P>IB��2BSBK�LC�QELPB�2Q>QBP�FK@IRAFKD�:6>PEFKDQLK<�E>A�QEBFO�LTK�DO>AFKD�PVPQBJP
TEF@E�TEFIB�AFCCBOFKD�FK�QEBFO�PQ>KA>OAP�RPBA�PFJFI>O�ABP@OFMQFSB�I>?BIP�	B�D��C>K@V
BUQO>�C>K@V�BQ@�
��3EFP�JRIQFMIF@FQV�LC�FK@LKPFPQBKQ�PQ>QB�DO>ABP�:MLPBA<�A>KDBOP�LC
AB@BMQFLK�>KA�@LKCRPFLK�KLQ�LKIV�FK�QEB�-LOQE�">OLIFK>�J>OHBQ�?RQ�FK�QEB�->QFLK�>P
>�TELIB��3EB�-LOQE�">OLIFK>�PQ>QRQB�>MMBII>KQP�@I>FJ�T>P�BK>@QBA�QL�BIFJFK>QB�QEFP
PLRO@B�LC�AB@BMQFLK�>KA�@LKCRPFLK��:,LOBLSBO<�FQ�FP�@LKQBKABA�QE>Q�-LOQE�">OLIFK>
PLRDEQ�QL�>@@LJMIFPE�QEFP�DL>I�LC�RKFCLOJFQV�FK�>K�BSBKE>KABA�J>KKBO�>P
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BSFABK@BA�?V�QEB�C>@Q�QE>Q�FQP�PQ>QRQB�>MMIFBP�QL�>II�>MMIBP�PLIA�FK�@ILPBA�@LKQ>FKBOP
FK�QEB�2Q>QB�TFQELRQ�OBD>OA�QL�QEBFO�MLFKQ�LC�LOFDFK�

: P<�QEB�>MMBII>KQP�MOLMBOIV�MLFKQ�LRQ�KLQ�BSBOV�BUBO@FPB�LC�PQ>QB�>RQELOFQV
FJMLPFKD�PLJB�?ROABK�LK�QEB�COBB�CILT�LC�@LJJBO@B�FP�FKS>IFA�:BPMB@F>IIV<�TEBK
QEB�2Q>QB�>@QP�QL�MOLQB@Q�FQP�@FQFWBKOV�FK�J>QQBOP�MBOQ>FKFKD�QL�QEB�P>IB�LC�CLLAPQRCCP�
!V�QEB�P>JB�QLHBK�ELTBSBO�>�CFKAFKD�QE>Q�PQ>QB�IBDFPI>QFLK�CROQEBOP�J>QQBOP�LC
IBDFQFJ>QB�IL@>I�@LK@BOK�BSBK�FK�QEB�EB>IQE�>KA�@LKPRJBO�MOLQB@QFLK�>OB>P�ALBP
KLQ�BKA�QEB�FKNRFOV��1>QEBO�TEBK�PR@E�PQ>QB�IBDFPI>QFLK�@LJBP�FKQL�@LKCIF@Q�TFQE�QEB
"LJJBO@B�"I>RPBdP�LSBOOFAFKD�OBNRFOBJBKQ�LC�>�K>QFLK>I�a@LJJLK�J>OHBQb�TB�>OB
@LKCOLKQBA�TFQE�QEB�Q>PH�LC�BCCB@QFKD�>K�>@@LJJLA>QFLK�LC�QEB�@LJMBQFKD�K>QFLK>I
>KA�IL@>I�FKQBOBPQP��6B�QROK�QL�QE>Q�Q>PH�

 P�QEB�#FPQOF@Q�"LROQ�@LOOB@QIV�CLRKA�QEB�@E>IIBKDBA�PQ>QRQB�E>P�QEB�MO>@QF@>I�BCCB@Q
LC�KLQ�LKIV�?ROABKFKD�FKQBOPQ>QB�P>IBP�LC�6>PEFKDQLK�>MMIBP�?RQ�>IPL�AFP@OFJFK>QFKD
>D>FKPQ�QEBJ��3EFP�AFP@OFJFK>QFLK�Q>HBP�S>OFLRP�CLOJP��3EB�CFOPQ�>KA�JLPQ�L?SFLRP
FP�QEB�PQ>QRQBdP�@LKPBNRBK@B�LC�O>FPFKDthe costsLC�ALFKD�?RPFKBPP�FK�QEB�-LOQE
">OLIFK>�J>OHBQ�CLO�6>PEFKDQLK�>MMIB�DOLTBOP�>KA�AB>IBOP�TEFIB�IB>SFKD�QELPB�LC
QEBFO�-LOQE�">OLIFK>�@LRKQBOM>OQP�RK>CCB@QBA��:3EFP<�AFPM>O>QB�BCCB@Q�OBPRIQP�COLJ
QEB�C>@Q�QE>Q�-LOQE�">OLIFK>�>MMIB�MOLAR@BOP�RKIFHB�QEBFO�6>PEFKDQLK�@LJMBQFQLOP
TBOB�KLQ�CLO@BA�QL�>IQBO�QEBFO�J>OHBQFKD�MO>@QF@BP�FK�LOABO�QL�@LJMIV�TFQE�QEB
PQ>QRQB��3EBV�TBOB�PQFII�COBB�QL�J>OHBQ�QEBFO�T>OBP�RKABO�QEB�42# �DO>AB�LO�KLKB�>Q
>II�>P�QEBV�E>A�ALKB�MOFLO�QL�QEB�PQ>QRQBdP�BK>@QJBKQ��.?SFLRPIV�QEB�FK@OB>PBA�@LPQP
FJMLPBA�?V�QEB�PQ>QRQB�TLRIA�QBKA�QL�PEFBIA�QEB�IL@>I�>MMIB�FKARPQOV�COLJ�QEB
@LJMBQFQFLK�LC�6>PEFKDQLK�>MMIB�DOLTBOP�>KA�AB>IBOP�TEL�>OB�>IOB>AV�>Q�>
@LJMBQFQFSB�AFP>AS>KQ>DB�?B@>RPB�LC�QEBFO�DOB>Q�AFPQ>K@B�COLJ�QEB�-LOQE�">OLIFK>
J>OHBQ�

2B@LKA�QEB�PQ>QRQB�E>P�QEB�BCCB@Q�LCstripping awayCOLJ�QEB�6>PEFKDQLK�>MMIB
FKARPQOV�QEB�@LJMBQFQFSB�>KA�B@LKLJF@�>AS>KQ>DBP�FQ�E>P�B>OKBA�CLO�FQPBIC�QEOLRDE
FQP�BUMBKPFSB�FKPMB@QFLK�>KA�DO>AFKD�PVPQBJ��3EB�OB@LOA�ABJLKPQO>QBP�QE>Q�QEB
6>PEFKDQLK�>MMIB�DO>AFKD�PVPQBJ�E>P�D>FKBA�K>QFLKTFAB�>@@BMQ>K@B�FK�QEB�>MMIB
QO>AB��:3EB�OB@LOA<�@LKQ>FKP�KRJBOLRP�>CCFA>SFQP�:PQ>QFKD�><�MOBCBOBK@B�:CLO<�>MMIBP
DO>ABA�RKABO�QEB�6>PEFKDQLK�>P�LMMLPBA�QL�QEB�42# �PVPQBJ�?B@>RPB�LC�QEB
CLOJBOdP�DOB>QBO�@LKPFPQBK@V�FQP�BJME>PFP�LK�@LILO�>KA�FQP�PRMMLOQFKD�J>KA>QLOV
FKPMB@QFLKP��.K@B�>D>FK�QEB�PQ>QRQB�E>A�KL�PFJFI>O�FJM>@Q�LK�QEB�-LOQE�">OLIFK>
>MMIB�FKARPQOV�>KA�QERP�LMBO>QBA�QL�FQP�?BKBCFQ�

3EFOA�?Vprohibiting6>PEFKDQLK�DOLTBOP�>KA�AB>IBOP�COLJ�J>OHBQFKD�>MMIBP�RKABO
QEBFO�2Q>QBdP�DO>ABP�QEB�PQ>QRQB�E>P�>leveling effectTEF@E�FKPFAFLRPIV�LMBO>QBP�QL�QEB
>AS>KQ>DB�LC�IL@>I�>MMIB�MOLAR@BOP��:6FQE<�COBB�J>OHBQ�CLO@BP�>Q�TLOH�6>PEFKDQLK
PBIIBOP�TLRIA�KLOJ>IIV�BKGLV�>�AFPQFK@Q�J>OHBQ�>AS>KQ>DB�SFP�X�SFP�IL@>I�MOLAR@BOP
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FK�QELPB�@>QBDLOFBP�TEBOB�QEB�6>PEFKDQLK�DO>AB�FP�PRMBOFLO��'LTBSBO�?B@>RPB�LC
QEB�PQ>QRQBdP�LMBO>QFLK�6>PEFKDQLK�>MMIBP�TEF@E�TLRIA�LQEBOTFPB�NR>IFCV�CLO�>KA
?B�PLIA�RKABO�QEB�PRMBOFLO�6>PEFKDQLK�DO>ABP�TFII�KLT�E>SB�QL�?B�J>OHBQBA�RKABO
QEBFO�FKCBOFLO�42# �@LRKQBOM>OQP��2R@E�aALTKDO>AFKDb�LCCBOP�QEB�-LOQE�">OLIFK>
>MMIB�FKARPQOV�QEB�SBOV�PLOQ�LC�MOLQB@QFLK�>D>FKPQ�@LJMBQFKD�LRQ�LC�PQ>QB�MOLAR@QP
QE>Q�QEB�"LJJBO@B�"I>RPB�T>P�ABPFDKBA�QL�MOLEF?FQ�� Q�TLOPQ�FQ�TFII�E>SB�QEB�BCCB@Q
LC�>K�BJ?>ODL�>D>FKPQ�QELPB�6>PEFKDQLK�>MMIBP�FK�QEB�PRMBOFLO�DO>ABP�>P
6>PEFKDQLK�AB>IBOP�TFQEELIA�QEBJ�COLJ�QEB�-LOQE�">OLIFK>�J>OHBQ�� Q�?BPQ�FQ�TFII
ABMOFSB�6>PEFKDQLK�PBIIBOP�LC�QEB�J>OHBQ�MOBJFRJ�QE>Q�PR@E�>MMIBP�TLRIA
LQEBOTFPB�@LJJ>KA�

#BPMFQB�QEB�PQ>QRQBdP�C>@F>I�KBRQO>IFQV�QEB�"LJJFPPFLK�PRDDBPQP�QE>Q�FQP
AFP@OFJFK>QLOV�FJM>@Q�LK�FKQBOPQ>QB�@LJJBO@B�T>P�KLQ�>K�RKFKQBKABA�?V�MOLAR@Q
>KA�QEBOB�>OB�PLJB�FKAF@>QFLKP�FK�QEB�OB@LOA�QL�QE>Q�BCCB@Q��3EB�JLPQ�DI>OFKD�FP�QEB
OBPMLKPB�LC�QEB�-LOQE�">OLIFK>� DOF@RIQROB�"LJJFPPFLKBO�QL�QEB�"LJJFPPFLKdP
OBNRBPQ�CLO�>K�BUBJMQFLK�CLIILTFKD�QEB�PQ>QRQBdP�M>PP>DB�FK�TEF@E�EB�FKAF@>QBA�QE>Q
?BCLOB�EB�@LRIA�PRMMLOQ�PR@E�>K�BUBJMQFLK�EB�TLRIA�aT>KQ�QL�E>SB�QEB�PBKQFJBKQ
COLJ�LRO�>MMIB�MOLAR@BOPsince they were mainly responsible forQEFPlegislation being
passed�b�:,LOBLSBO<�TB�CFKA�FQ�PLJBTE>Q�PRPMB@Q�QE>Q�-LOQE�">OLIFK>�PFKDIBA�LRQ
LKIV�@ILPBA�@LKQ>FKBOP�LC�>MMIBP�QEB�SBOV�JB>KP�?V�TEF@E�>MMIBP�>OB�QO>KPMLOQBA�FK
@LJJBO@B�QL�BCCB@QR>QB�QEB�PQ>QRQBdP�LPQBKPF?IB�@LKPRJBO�MOLQB@QFLK�MROMLPB�TEBK
>MMIBP�>OB�KLQ�DBKBO>IIV�PLIA�>Q�OBQ>FI�FK�QEBFO�PEFMMFKD�@LKQ>FKBOP��'LTBSBO�TB
KBBA�KLQ�>P@OF?B�>K�B@LKLJF@�MOLQB@QFLK�JLQFSB�QL�QEB�-LOQE�">OLIFK>�+BDFPI>QROB
QL�OBPLISB�QEFP�@>PB��TB�@LK@IRAB�QE>Q�QEB�@E>IIBKDBA�PQ>QRQB�@>KKLQ�PQ>KA�FKPLC>O�>P
FQ�MOLEF?FQP�QEB�AFPMI>V�LC�6>PEFKDQLK�2Q>QB�DO>ABP�BSBK�FC�BK>@QBA�CLO�QEB�AB@I>OBA
MROMLPB�LC�MOLQB@QFKD�@LKPRJBOP�COLJ�AB@BMQFLK�>KA�CO>RA�FK�QEB�J>OHBQMI>@B�

^

%FK>IIV�TB�KLQB�QE>Q�>KV�MLQBKQF>I�CLO�@LKCRPFLK�>KA�AB@BMQFLK�@OB>QBA�?V�QEB
6>PEFKDQLK�DO>ABP�T>P�KLQ�LC�QEB�QVMB�QE>Q�IBA�QL�QEB�PQ>QRQBdP�BK>@QJBKQ��2FK@B
6>PEFKDQLK�DO>ABP�>OB�FK�>II�@>PBP�BNR>I�LO�PRMBOFLO�QL�QEBFO�42# �@LRKQBOM>OQP
QEBV�@LRIA�LKIV�aAB@BFSBb�LO�a@LKCRPBb�>�@LKPRJBO�QL�EFP�?BKBCFQ�E>OAIV�>�E>OJCRI
OBPRIQ�

(K�>AAFQFLK�FQ�>MMB>OP�QE>Q�KLKAFP@OFJFK>QLOV�>IQBOK>QFSBP�QL�QEB�LRQOFDEQ�?>K�LC
6>PEFKDQLK�2Q>QB�DO>ABP�>OB�OB>AFIV�>S>FI>?IB��%LO�BU>JMIB�-LOQE�">OLIFK>�@LRIA
BCCB@QR>QB�FQP�DL>I�?V�MBOJFQQFKD�LRQ�LC�PQ>QB�DOLTBOP�QL�RQFIFWB�PQ>QB�DO>ABP�LKIV�FC
QEBV�>IPL�J>OHBA�QEBFO�PEFMJBKQP�TFQE�QEB�>MMIF@>?IB�42# �I>?BI��(K�QE>Q�@>PB�QEB
42# �DO>AB�TLRIA�PBOSB�>P�>�?BK@EJ>OH�>D>FKPQ�TEF@E�QEB�@LKPRJBO�@LRIA
BS>IR>QB�QEB�NR>IFQV�LC�QEB�S>OFLRP�PQ>QB�DO>ABP�^
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:3EB�@LROQ�>CCFOJBA�QEB�ILTBO�@LROQdP�ELIAFKD�QE>Q�QEB�-LOQE�">OLIFK>�PQ>QRQB�T>P
RK@LKPQFQRQFLK>I�<

CASE QUESTIONS

�� 6>P�QEB�-LOQE�">OLIFK>�I>T�AFP@OFJFK>QLOV�LK�FQP�C>@B��6>P�FQ�MLPPF?IV
>K�RKARB�?ROABK�LK�FKQBOPQ>QB�@LJJBO@B��6EV�TLRIAKdQ�FQ�?B�

�� 6E>Q�BSFABK@B�T>P�QEBOB�LC�AFP@OFJFK>QLOV�FKQBKQ�?BEFKA�QEB�-LOQE
">OLIFK>�I>T��#FA�QE>Q�BSFABK@B�BSBK�J>QQBO��6EV�LO�TEV�KLQ�

Citizens United v. Federal Election Commission

"FQFWBKP�4KFQBA�S��%BABO>I�$IB@QFLK�"LJJFPPFLK

����4�2��====������2�"Q������	4�2��2RMOBJB�"LROQ�����


)RPQF@B�*BKKBAV�ABIFSBOBA�QEB�LMFKFLK�LC�QEB�"LROQ�

%BABO>I�I>T�MOLEF?FQP�@LOMLO>QFLKP�>KA�RKFLKP�COLJ�RPFKD�QEBFO�DBKBO>I�QOB>PROV
CRKAP�QL�J>HB�FKABMBKABKQ�BUMBKAFQROBP�CLO�PMBB@E�ABCFKBA�>P�>K�aBIB@QFLKBBOFKD
@LJJRKF@>QFLKb�LO�CLO�PMBB@E�BUMOBPPIV�>ASL@>QFKD�QEB�BIB@QFLK�LO�ABCB>Q�LC�>
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@LOMLO>QB�CLOJ`>OB�MBK>IFWBA�CLO�BKD>DFKD�FK�QEB�P>JB�MLIFQF@>I�PMBB@E�

6EBK�&LSBOKJBKQ�PBBHP�QL�RPB�FQP�CRII�MLTBO�FK@IRAFKD�QEB�@OFJFK>I�I>T�QL
@LJJ>KA�TEBOB�>�MBOPLK�J>V�DBQ�EFP�LO�EBO�FKCLOJ>QFLK�LO�TE>Q�AFPQORPQBA�PLRO@B
EB�LO�PEB�J>V�KLQ�EB>O�FQ�RPBP�@BKPLOPEFM�QL�@LKQOLI�QELRDEQ��3EFP�FP�RKI>TCRI��3EB
%FOPQ� JBKAJBKQ�@LKCFOJP�QEB�COBBALJ�QL�QEFKH�CLO�LROPBISBP�

6E>Q�TB�E>SB�P>FA�>IPL�PELTP�QEB�FKS>IFAFQV�LC�LQEBO�>ODRJBKQP�J>AB�?V�QEB
&LSBOKJBKQ��%LO�QEB�JLPQ�M>OQ�OBIFKNRFPEFKD�QEB�>KQF�AFPQLOQFLK�O>QFLK>IB�QEB

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B
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&LSBOKJBKQ�C>IIP�?>@H�LK�QEB�>ODRJBKQ�QE>Q�@LOMLO>QB�MLIFQF@>I�PMBB@E�@>K�?B
?>KKBA�FK�LOABO�QL�MOBSBKQ�@LOORMQFLK�LO�FQP�>MMB>O>K@B�^

6EBK�"LKDOBPP�CFKAP�QE>Q�>�MOL?IBJ�BUFPQP�TB�JRPQ�DFSB�QE>Q�CFKAFKD�ARB
ABCBOBK@B��?RQ�"LKDOBPP�J>V�KLQ�@ELLPB�>K�RK@LKPQFQRQFLK>I�OBJBAV��(C�BIB@QBA
LCCF@F>IP�PR@@RJ?�QL�FJMOLMBO�FKCIRBK@BP�COLJ�FKABMBKABKQ�BUMBKAFQROBP��FC�QEBV
PROOBKABO�QEBFO�?BPQ�GRADJBKQ��>KA�FC�QEBV�MRQ�BUMBAFBK@V�?BCLOB�MOFK@FMIB�QEBK
PROBIV�QEBOB�FP�@>RPB�CLO�@LK@BOK��6B�JRPQ�DFSB�TBFDEQ�QL�>QQBJMQP�?V�"LKDOBPP�QL
PBBH�QL�AFPMBI�BFQEBO�QEB�>MMB>O>K@B�LO�QEB�OB>IFQV�LC�QEBPB�FKCIRBK@BP��3EB�OBJBAFBP
BK>@QBA�?V�I>T�ELTBSBO�JRPQ�@LJMIV�TFQE�QEB�%FOPQ� JBKAJBKQ��>KA�FQ�FP�LRO�I>T
>KA�LRO�QO>AFQFLK�QE>Q�JLOB�PMBB@E�KLQ�IBPP�FP�QEB�DLSBOKFKD�ORIB�� K�LRQOFDEQ�?>K
LK�@LOMLO>QB�MLIFQF@>I�PMBB@E�AROFKD�QEB�@OFQF@>I�MOBBIB@QFLK�MBOFLA�FP�KLQ�>
MBOJFPPF?IB�OBJBAV��'BOB�"LKDOBPP�E>P�@OB>QBA�@>QBDLOF@>I�?>KP�LK�PMBB@E�QE>Q�>OB
>PVJJBQOF@>I�QL�MOBSBKQFKDquid pro quo@LOORMQFLK�

.RO�MOB@BABKQ�FP�QL�?B�OBPMB@QBA�RKIBPP�QEB�JLPQ�@LKSFK@FKD�LC�OB>PLKP
ABJLKPQO>QBP�QE>Q�>AEBOBK@B�QL�FQ�MRQP�RP�LK�>�@LROPB�QE>Q�FP�PROB�BOOLO��a!BVLKA
TLOH>?FIFQV�QEB�OBIBS>KQ�C>@QLOP�FK�AB@FAFKD�TEBQEBO�QL�>AEBOB�QL�QEB�MOFK@FMIB�LC
stare decisisFK@IRAB�QEB�>KQFNRFQV�LC�QEB�MOB@BABKQ�QEB�OBIF>K@B�FKQBOBPQP�>Q�PQ>HB
>KA�LC�@LROPB�TEBQEBO�QEB�AB@FPFLK�T>P�TBII�OB>PLKBA�b�:@FQFKD�MOFLO�@>PBP<

3EBPB�@LKPFABO>QFLKP�@LRKPBI�FK�C>SLO�LC�OBGB@QFKDAustin�TEF@E�FQPBIC�@LKQO>SBKBA
QEFP�"LROQdP�B>OIFBO�MOB@BABKQP�FKBuckley>KABellotti��a3EFP�"LROQ�E>P�KLQ�EBPFQ>QBA
QL�LSBOORIB�AB@FPFLKP�LCCBKPFSB�QL�QEB�%FOPQ� JBKAJBKQ�bWRTL�����4�2��>Q����
	LMFKFLK�LC�2@>IF>�)�
��a[S]tare decisisFP�>�MOFK@FMIB�LC�MLIF@V�>KA�KLQ�>�JB@E>KF@>I
CLOJRI>�LC�>AEBOBK@B�QL�QEB�I>QBPQ�AB@FPFLK�bHelveringS�Hallock�����4�2������>Q����
	����
�

AustinFP�RKABOJFKBA�?V�BUMBOFBK@B�PFK@B�FQP�>KKLRK@BJBKQ��/LIFQF@>I�PMBB@E�FP�PL
FKDO>FKBA�FK�LRO�@RIQROB�QE>Q�PMB>HBOP�CFKA�T>VP�QL�@FO@RJSBKQ�@>JM>FDK�CFK>K@B
I>TP��2BBe.g. McConnell�����4�2��>Q����_����	a&FSBK�!"1 dP�QFDEQBO�OBPQOF@QFLKP�LK
QEB�O>FPFKD�>KA�PMBKAFKD�LC�PLCQ�JLKBV�QEB�FK@BKQFSBP^QL�BUMILFQ�:���4�2�"��Z���<
LOD>KFW>QFLKP�TFII�LKIV�FK@OB>PBb
��.RO�->QFLKdP�PMBB@E�AVK>JF@�FP�@E>KDFKD�>KA
FKCLOJ>QFSB�SLF@BP�PELRIA�KLQ�E>SB�QL�@FO@RJSBKQ�LKBOLRP�OBPQOF@QFLKP�QL�BUBO@FPB
QEBFO�%FOPQ� JBKAJBKQ�OFDEQP��2MB>HBOP�E>SB�?B@LJB�>ABMQ�>Q�MOBPBKQFKD�@FQFWBKP
TFQE�PLRKA�?FQBP�Q>IHFKD�MLFKQP�>KA�P@OFMQBA�JBPP>DBP�QE>Q�ALJFK>QB�QEB����ELRO
KBTP�@V@IB��"LOMLO>QFLKP�IFHB�FKAFSFAR>IP�AL�KLQ�E>SB�JLKLIFQEF@�SFBTP��.K�@BOQ>FK
QLMF@P�@LOMLO>QFLKP�J>V�MLPPBPP�S>IR>?IB�BUMBOQFPB�IB>SFKD�QEBJ�QEB�?BPQ�BNRFMMBA
QL�MLFKQ�LRQ�BOOLOP�LO�C>II>@FBP�FK�PMBB@E�LC�>II�PLOQP�FK@IRAFKD�QEB�PMBB@E�LC
@>KAFA>QBP�>KA�BIB@QBA�LCCF@F>IP�
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1>MFA�@E>KDBP�FK�QB@EKLILDV`>KA�QEB�@OB>QFSB�AVK>JF@�FKEBOBKQ�FK�QEB�@LK@BMQ�LC
COBB�BUMOBPPFLK`@LRKPBI�>D>FKPQ�RMELIAFKD�>�I>T�QE>Q�OBPQOF@QP�MLIFQF@>I�PMBB@E�FK
@BOQ>FK�JBAF>�LO�?V�@BOQ>FK�PMB>HBOP��3LA>V����PB@LKA�QBIBSFPFLK�>AP�J>V�?B�QEB
JLPQ�BCCB@QFSB�T>V�QL�@LKSBV�>�MLIFQF@>I�JBPP>DB��2LLK�ELTBSBO�FQ�J>V�?B�QE>Q
(KQBOKBQ�PLRO@BP�PR@E�>P�?ILDP�>KA�PL@F>I�KBQTLOHFKD�6B?�PFQBP�TFII�MOLSFAB
@FQFWBKP�TFQE�PFDKFCF@>KQ�FKCLOJ>QFLK�>?LRQ�MLIFQF@>I�@>KAFA>QBP�>KA�FPPRBP��8BQ
Z���?�TLRIA�PBBJ�QL�?>K�>�?ILD�MLPQ�BUMOBPPIV�>ASL@>QFKD�QEB�BIB@QFLK�LO�ABCB>Q�LC�>
@>KAFA>QB�FC�QE>Q�?ILD�TBOB�@OB>QBA�TFQE�@LOMLO>QB�CRKAP��3EB�%FOPQ� JBKAJBKQ
ALBP�KLQ�MBOJFQ�"LKDOBPP�QL�J>HB�QEBPB�@>QBDLOF@>I�AFPQFK@QFLKP�?>PBA�LK�QEB
@LOMLO>QB�FABKQFQV�LC�QEB�PMB>HBO�>KA�QEB�@LKQBKQ�LC�QEB�MLIFQF@>I�PMBB@E�

#RB�@LKPFABO>QFLK�IB>AP�QL�QEFP�@LK@IRPFLK�AustinPELRIA�?B�>KA�KLT�FP�LSBOORIBA�
6B�OBQROK�QL�QEB�MOFK@FMIB�BPQ>?IFPEBA�FKBuckley>KABellottiQE>Q�QEB�&LSBOKJBKQ
J>V�KLQ�PRMMOBPP�MLIFQF@>I�PMBB@E�LK�QEB�?>PFP�LC�QEB�PMB>HBOdP�@LOMLO>QB�FABKQFQV�
-L�PRCCF@FBKQ�DLSBOKJBKQ>I�FKQBOBPQ�GRPQFCFBP�IFJFQP�LK�QEB�MLIFQF@>I�PMBB@E�LC
KLKMOLCFQ�LO�CLO�MOLCFQ�@LOMLO>QFLKP�

[IV. Omitted]
V

6EBK�TLOA�@LK@BOKFKD�QEB�MILQ�LC�QEB�JLSFBMr. Smith Goes to WashingtonOB>@EBA
QEB�@FO@IBP�LC�&LSBOKJBKQ�PLJB�LCCF@F>IP�PLRDEQ�?V�MBOPR>PFLK�QL�AFP@LRO>DB�FQP
AFPQOF?RQFLK��2BB�2JLLAFK�a"LJMRIPLOVb�5FBTFKD�CLO�$SBOV�"FQFWBK�Mr. Smith>KA
QEB�1EBQLOF@�LC�1B@BMQFLK����"FKBJ>�)LROK>I������>KA�K�����	6FKQBO�����
�	@FQFKD
,O��2JFQE�1FIBP�6>PEFKDQLK�3FJB�.@Q����������M����
��-RDBKQ�">MO>dP�">MFQLI
.CCBKPB�-��8��3FJBP�.@Q����������M��7���4KABOAustin�QELRDE�LCCF@F>IP�@LRIA�E>SB
ALKB�JLOB�QE>K�AFP@LRO>DB�FQP�AFPQOF?RQFLK`QEBV�@LRIA�E>SB�?>KKBA�QEB�CFIJ�� CQBO
>II�FQ�IFHBHillary,T>P�PMBB@E�CRKABA�?V�>�@LOMLO>QFLK�QE>Q�T>P�@OFQF@>I�LC�,BJ?BOP
LC�"LKDOBPP�Mr. Smith Goes to WashingtonJ>V�?B�CF@QFLK�>KA�@>OF@>QROB��?RQ�CF@QFLK
>KA�@>OF@>QROB�@>K�?B�>�MLTBOCRI�CLO@B�

,LABOK�A>V�JLSFBP�QBIBSFPFLK�@LJBAFBP�LO�PHFQP�LK�8LR3R?B�@LJ�JFDEQ�MLOQO>V
MR?IF@�LCCF@F>IP�LO�MR?IF@�MLIF@FBP�FK�RKCI>QQBOFKD�T>VP��8BQ�FC�>�@LSBOBA�QO>KPJFPPFLK
AROFKD�QEB�?I>@HLRQ�MBOFLA�@OB>QBP�QEB�?>@HDOLRKA�CLO�@>KAFA>QB�BKALOPBJBKQ�LO
LMMLPFQFLK�>�CBILKV�L@@ROP�PLIBIV�?B@>RPB�>�@LOMLO>QFLK�LQEBO�QE>K�>K�BUBJMQ
JBAF>�@LOMLO>QFLK�E>P�J>AB�QEB�aMRO@E>PB�M>VJBKQ�AFPQOF?RQFLK�IL>K�>AS>K@B
ABMLPFQ�LO�DFCQ�LC�JLKBV�LO�>KVQEFKD�LC�S>IRBb�FK�LOABO�QL�BKD>DB�FK�MLIFQF@>I
PMBB@E����4�2�"��Z���	�
	 
	F
��2MBB@E�TLRIA�?B�PRMMOBPPBA�FK�QEB�OB>IJ�TEBOB�FQP
KB@BPPFQV�FP�JLPQ�BSFABKQ��FK�QEB�MR?IF@�AF>ILDRB�MOB@BAFKD�>�OB>I�BIB@QFLK�
&LSBOKJBKQP�>OB�LCQBK�ELPQFIB�QL�PMBB@E�?RQ�RKABO�LRO�I>T�>KA�LRO�QO>AFQFLK�FQ
PBBJP�PQO>KDBO�QE>K�CF@QFLK�CLO�LRO�&LSBOKJBKQ�QL�J>HB�QEFP�MLIFQF@>I�PMBB@E�>
@OFJB��8BQ�QEFP�FP�QEB�PQ>QRQBdP�MROMLPB�>KA�ABPFDK�
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2LJB�JBJ?BOP�LC�QEB�MR?IF@�JFDEQ�@LKPFABOHillaryQL�?B�FKPFDEQCRI�>KA�FKPQOR@QFSB�
PLJB�JFDEQ�CFKA�FQ�QL�?B�KBFQEBO�EFDE�>OQ�KLO�>�C>FO�AFP@RPPFLK�LK�ELT�QL�PBQ�QEB
->QFLKdP�@LROPB��PQFII�LQEBOP�PFJMIV�JFDEQ�PRPMBKA�GRADJBKQ�LK�QEBPB�MLFKQP�?RQ
AB@FAB�QL�QEFKH�JLOB�>?LRQ�FPPRBP�>KA�@>KAFA>QBP��3ELPB�@ELF@BP�>KA�>PPBPPJBKQP
ELTBSBO�>OB�KLQ�CLO�QEB�&LSBOKJBKQ�QL�J>HB��a3EB�%FOPQ� JBKAJBKQ�RKABOTOFQBP
QEB�COBBALJ�QL�BUMBOFJBKQ�>KA�QL�@OB>QB�FK�QEB�OB>IJ�LC�QELRDEQ�>KA�PMBB@E�
"FQFWBKP�JRPQ�?B�COBB�QL�RPB�KBT�CLOJP�>KA�KBT�CLORJP�CLO�QEB�BUMOBPPFLK�LC�FAB>P�
3EB�@FSF@�AFP@LROPB�?BILKDP�QL�QEB�MBLMIB�>KA�QEB�&LSBOKJBKQ�J>V�KLQ�MOBP@OF?B
QEB�JB>KP�RPBA�QL�@LKAR@Q�FQ�bMcConnell supra�>Q�����	LMFKFLK�LC�*BKKBAV�)�
�

3EB�GRADJBKQ�LC�QEB�#FPQOF@Q�"LROQ�FP�OBSBOPBA�TFQE�OBPMB@Q�QL�QEB�@LKPQFQRQFLK>IFQV
LC���4�2�"��Z���?dP�OBPQOF@QFLKP�LK�@LOMLO>QB�FKABMBKABKQ�BUMBKAFQROBP��3EB�@>PB�FP
OBJ>KABA�CLO�CROQEBO�MOL@BBAFKDP�@LKPFPQBKQ�TFQE�QEFP�LMFKFLK�

(Q�FP�PL�LOABOBA�

CASE QUESTIONS

�� 6E>Q�ALBP�QEB�@>PB�P>V�>?LRQ�AFP@ILPROB��"LOMLO>QFLKP�E>SB�>�OFDEQ�LC
COBB�PMBB@E�RKABO�QEB�%FOPQ� JBKAJBKQ�>KA�J>V�BUBO@FPB�QE>Q�OFDEQ
QEOLRDE�RKOBPQOF@QBA�@LKQOF?RQFLKP�LC�JLKBV�QL�MLIFQF@>I�M>OQFBP�>KA
@>KAFA>QBP��">K�QEB�DLSBOKJBKQ�@LKAFQFLK�QE>Q�OFDEQ�?V�OBNRFOFKD�QE>Q
QEB�M>OQFBP�>KA�@>KAFA>QBP�AFP@ILPB�QL�QEB�MR?IF@�QEB�>JLRKQ�>KA�LOFDFK
LC�QEB�@LKQOF?RQFLK��6E>Q�TLRIA�GRPQFCV�PR@E�>�AFP@ILPROB�OBNRFOBJBKQ�

��  OB�>�@LOMLO>QFLKdP�@LKQOF?RQFLKP�QL�MLIFQF@>I�M>OQFBP�>KA�@>KAFA>QBP�Q>U
ABAR@QF?IB�>P�>�?RPFKBPP�BUMBKPB��2ELRIA�QEBV�?B�

�� 'LT�FP�QEB�ALK>QFLK�LC�JLKBV�BNRFS>IBKQ�QL�PMBB@E��(P�QEFP�>�PQOF@Q
@LKPQOR@QFLK�LC�QEB�"LKPQFQRQFLK�QL�ELIA�QE>Q�FQ�FP�

�� !>PBA�LK�QEB�"LROQdP�ABP@OFMQFLK�LC�QEBAustin@>PB�TE>Q�MROMLPB�AL�VLR
QEFKH�QEBAustin@LROQ�T>P�QOVFKD�QL�>@EFBSB�?V�IFJFQFKD�@LOMLO>QB
@>JM>FDK�@LKQOF?RQFLKP��6>P�QE>Q�MROMLPB�@LKPFPQBKQ�	LO�FK@LKPFPQBKQ

TFQE�>KVQEFKD�FK�QEB�"LKPQFQRQFLK�LO�FP�QEB�"LKPQFQRQFLK�BPPBKQF>IIV
PFIBKQ�LK�QEFP�FPPRB�

"E>MQBO���"LKPQFQRQFLK>I�+>T�>KA�42�"LJJBO@B

����">PBP ���



4.7 Summary and Exercises

Summary

3EB�42��"LKPQFQRQFLK�PBQP�QEB�CO>JBTLOH�CLO�>II�LQEBO�I>TP�LC�QEB�4KFQBA�2Q>QBP�>Q�?LQE�QEB�CBABO>I�>KA�QEB�PQ>QB
IBSBI��(Q�@OB>QBP�>�PE>OBA�?>I>K@B�LC�MLTBO�?BQTBBK�PQ>QBP�>KA�QEB�CBABO>I�DLSBOKJBKQ�	CBABO>IFPJ
�>KA�PE>OBA
MLTBO�>JLKD�QEB�?O>K@EBP�LC�DLSBOKJBKQ�	PBM>O>QFLK�LC�MLTBOP
�BPQ>?IFPEBP�FKAFSFAR>I�OFDEQP�>D>FKPQ
DLSBOKJBKQ>I�>@QFLK�	!FII�LC�1FDEQP
�>KA�MOLSFABP�CLO�CBABO>I�LSBOPFDEQ�LC�J>QQBOP�>CCB@QFKD�FKQBOPQ>QB�@LJJBO@B
>KA�@LJJBO@B�TFQE�CLOBFDK�K>QFLKP��*KLTFKD�QEB�@LKQLROP�LC�QEB�42�IBD>I�PVPQBJ�FP�KLQ�MLPPF?IB�TFQELRQ
RKABOPQ>KAFKD�QEB�OLIB�LC�QEB�42�"LKPQFQRQFLK�

3EB�"LKPQFQRQFLK�FP�AFCCF@RIQ�QL�>JBKA��3ERP�TEBK�QEB�2RMOBJB�"LROQ�RPBP�FQP�MLTBO�LC�GRAF@F>I�OBSFBT�QL
ABQBOJFKB�QE>Q�>�I>T�FP�RK@LKPQFQRQFLK>I�FQ�>@QR>IIV�PE>MBP�TE>Q�QEB�"LKPQFQRQFLK�JB>KP��-BT�JB>KFKDP�QE>Q
BJBODB�JRPQ�AL�PL�?V�QEB�MOL@BPP�LC�>JBKAJBKQ�LO�?V�QEB�M>PP>DB�LC�QFJB�>KA�KBT�>MMLFKQJBKQP�QL�QEB�@LROQ�
!B@>RPB�GRPQF@BP�PBOSB�CLO�IFCB�QEB�@LROQ�@E>KDBP�FQP�MEFILPLMEF@>I�LRQILLH�PILTIV�

3EB�!FII�LC�1FDEQP�FP�>K�BPMB@F>IIV�FJMLOQ>KQ�MFB@B�LC�QEB�"LKPQFQRQFLK>I�CO>JBTLOH��(Q�MOLSFABP�IBD>I�@>RPBP�LC
>@QFLK�CLO�FKCOFKDBJBKQP�LC�FKAFSFAR>I�OFDEQP�?V�DLSBOKJBKQ�PQ>QB�LO�CBABO>I��3EOLRDE�QEB�ARB�MOL@BPP�@I>RPB�LC
QEB�%FCQE� JBKAJBKQ�>KA�QEB�%LROQBBKQE� JBKAJBKQ�?LQE�MOL@BARO>I�>KA�	QL�PLJB�BUQBKQ
�PR?PQ>KQFSB�ARB
MOL@BPP�OFDEQP�>OB�DFSBK�QL�FKAFSFAR>IP�
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EXERCISES

�� %LO�J>KV�VB>OP�QEB�2RMOBJB�"LROQ�?BIFBSBA�QE>Q�a@LJJBO@F>I
PMBB@Eb�T>P�BKQFQIBA�QL�IBPP�MOLQB@QFLK�QE>K�LQEBO�CLOJP�LC
PMBB@E��.KB�ABCFKFKD�BIBJBKQ�LC�@LJJBO@F>I�PMBB@E�FP�QE>Q�FQP
ALJFK>KQ�QEBJB�FP�QL�MOLMLPB�>�@LJJBO@F>I�QO>KP>@QFLK��3EFP
HFKA�LC�PMBB@E�FP�MOLQB@QBA�?V�QEB�%FOPQ� JBKAJBKQ�?RQ�QEB
DLSBOKJBKQ�FP�MBOJFQQBA�QL�OBDRI>QB�FQ�JLOB�@ILPBIV�QE>K�LQEBO
CLOJP�LC�PMBB@E��'LTBSBO�QEB�DLSBOKJBKQ�JRPQ�J>HB
OB>PLK>?IB�AFPQFK@QFLKP�JRPQ�K>OOLTIV�Q>FILO�QEB�ORIBP
OBPQOF@QFKD�@LJJBO@F>I�PMBB@E�>KA�JRPQ�PELT�QE>Q�DLSBOKJBKQ
E>P�>�IBDFQFJ>QB�DL>I�QE>Q�QEB�I>T�CROQEBOP�

$AT>OA�2>IF?�LTKBA�>�6FK@EBIIdP�#LKRQ�'LRPB�FK�,BP>� OFWLK>�
3L�>QQO>@Q�@RPQLJBOP�EB�AFPMI>VBA�I>ODB�PFDKP�FK�PQLOB�TFKALTP�
3EB�@FQV�LOABOBA�EFJ�QL�OBJLSB�QEB�PFDKP�?B@>RPB�QEBV�SFLI>QBA
QEB�@FQVdP�PFDK�@LAB�TEF@E�MOLEF?FQBA�@LSBOFKD�JLOB�QE>K���
MBO@BKQ�LC�>�PQLOBdP�TFKALTP�TFQE�PFDKP��2>IF?�PRBA�@I>FJFKD�QE>Q
QEB�PFDK�@LAB�SFLI>QBA�EFP�%FOPQ� JBKAJBKQ�OFDEQP��6E>Q�T>P�QEB
OBPRIQ�>KA�TEV�

�� )BKKFCBO�FP�>�COBPEJ>K�>Q�EBO�IL@>I�MR?IF@�EFDE�P@ELLI��'BO�PFPQBO�)>@HFB
>QQBKAP�>�KB>O?V�MOFS>QB�EFDE�P@ELLI��-BFQEBO�P@ELLI�>IILTP�QEBJ�QL�GLFK
FQP�OBPMB@QFSB�TOBPQIFKD�QB>J��LKIV�?LVP�@>K�TOBPQIB�>Q�BFQEBO�P@ELLI��#L
BFQEBO�LC�QEBJ�E>SB�>�TFKKFKD�@>PB�?>PBA�LK�QEB�BNR>I�MOLQB@QFLK�@I>RPB
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Chapter 5

Administrative Law
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5.1 Administrative Agencies: Their Structure and Powers
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�
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Ideal Conditions for a Free Market

�� 3EBOB�>OB�J>KV�?RVBOP�>KA�J>KV�PBIIBOP�>KA�KLKB�LC�QEBJ�E>P�>
PR?PQ>KQF>I�PE>OB�LC�QEB�J>OHBQ�

��  II�?RVBOP�>KA�PBIIBOP�FK�QEB�J>OHBQ�>OB�COBB�QL�BKQBO�QEB�J>OHBQ�LO
IB>SB�FQ�

��  II�?RVBOP�>KA�>II�PBIIBOP�E>SB�CRII�>KA�MBOCB@Q�HKLTIBADB�LC�TE>Q
LQEBO�?RVBOP�>KA�PBIIBOP�>OB�RM�QL�FK@IRAFKD�HKLTIBADB�LC�MOF@BP
NR>KQFQV�>KA�NR>IFQV�LC�>II�DLLAP�?BFKD�?LRDEQ�LO�PLIA�

�� 3EB�DLLAP�?BFKD�PLIA�FK�QEB�J>OHBQ�>OB�PFJFI>O�BKLRDE�QL�B>@E
LQEBO�QE>Q�M>OQF@FM>KQP�AL�KLQ�E>SB�PQOLKD�MOBCBOBK@BP�>P�QL�TEF@E
PBIIBO�LO�?RVBO�QEBV�AB>I�TFQE�

�� 3EB�@LPQP�>KA�?BKBCFQP�LC�J>HFKD�LO�RPFKD�QEB�DLLAP�QE>Q�>OB
BU@E>KDBA�FK�QEB�J>OHBQ�>OB�?LOKB�LKIV�?V�QELPB�TEL�?RV�LO�PBII
QELPB�DLLAP�>KA�KLQ�?V�QEFOA�M>OQFBP�LO�MBLMIB�aBUQBOK>Ib�QL�QEB
J>OHBQ�QO>KP>@QFLK��	3E>Q�FP�QEBOB�>OB�KL�aBUQBOK>IFQFBP�b


��  II�?RVBOP�>KA�PBIIBOP�>OB�RQFIFQV�J>UFJFWBOP��B>@E�M>OQF@FM>KQ�FK
QEB�J>OHBQ�QOFBP�QL�DBQ�>P�JR@E�>P�MLPPF?IB�CLO�>P�IFQQIB�>P�MLPPF?IB�

�� 3EBOB�>OB�KL�M>OQFBP�FKPQFQRQFLKP�LO�DLSBOKJBKQ>I�RKFQP
OBDRI>QFKD�QEB�MOF@B�NR>KQFQV�LO�NR>IFQV�LC�>KV�LC�QEB�DLLAP�?BFKD
?LRDEQ�>KA�PLIA�FK�QEB�J>OHBQ�

(K�PELOQ�PLJB�CLOJP�LC�IBDFPI>QFLK�>KA�OBDRI>QFLK�>OB�KBBABA�QL�@LRKQBO�>�QBKABK@V
QLT>OA�@LKPLIFA>QFLK�LC�B@LKLJF@�MLTBO�	"E>MQBO����� KQFQORPQ�+>T�
�>KA
AFP@OFJFK>QLOV�>QQFQRABP�QLT>OA�@BOQ>FK�FKAFSFAR>IP�>KA�DOLRMP�	"E>MQBO���
�$JMILVJBKQ�+>T�
�>KA�QL�FKPFPQ�QE>Q�MBLMIB�>KA�@LJM>KFBP�@IB>K�RM�QEBFO�LTK
JBPPBP�>KA�KLQ�EFAB�FKCLOJ>QFLK�QE>Q�TLRIA�BJMLTBO�SLIRKQ>OV�@ELF@BP�FK�QEB�COBB
J>OHBQ�

!RQ�QEBOB�>OB�>AAFQFLK>I�OB>PLKP�QL�OBDRI>QB��%LO�BU>JMIB�FK�B@LKLJF@�PVPQBJP�FQ�FP
IFHBIV�CLO�K>QRO>I�JLKLMLIFBP�QL�L@@RO��3EBPB�>OB�TEBOB�LKB�CFOJ�@>K�JLPQ
BCCF@FBKQIV�PRMMIV�>II�LC�QEB�DLLA�LO�PBOSF@B��'>SFKD�ARMIF@>QB�	LO�QOFMIF@>QB
�PVPQBJP
CLO�PRMMIVFKD�BIB@QOF@FQV�CLO�BU>JMIB�TLRIA�?B�FKBCCF@FBKQ�PL�JLPQ�PQ>QBP�E>SB�>
MR?IF@�RQFIFQFBP�@LJJFPPFLK�QL�ABQBOJFKB�?LQE�MOF@B�>KA�NR>IFQV�LC�PBOSF@B��3EFP�FP
AFOB@Q�OBDRI>QFLK�

2LJBQFJBP�ABPQOR@QFSB�@LJMBQFQFLK�@>K�OBPRIQ�FC�QEBOB�FP�KL�OBDRI>QFLK��!>KHFKD�>KA
FKPRO>K@B�>OB�DLLA�BU>JMIBP�LC�QEFP��6FQELRQ�DLSBOKJBKQ�OBDRI>QFLK�LC�?>KHP
	PBQQFKD�PQ>KA>OAP�>KA�JBQELAP
�LMBK�>KA�CFBO@B�@LJMBQFQFLK�TLRIA�OBPRIQ�FK
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TFABPMOB>A�?>KH�C>FIROBP��3E>Q�TLRIA�BOLAB�MR?IF@�@LKCFABK@B�FK�?>KHP�>KA
?RPFKBPP�DBKBO>IIV��3EB�@ROOBKQ�PFQR>QFLK�	@FO@>�����
�LC�PFU�J>GLO�?>KHP�QE>Q�>OB
aQLL�?FD�QL�C>FIb�FP�ELTBSBO�>K�BU>JMIB�LC�ABPQOR@QFSBnoncompetition.

.QEBO�J>OHBQ�FJMBOCB@QFLKP�@>K�VFBIA�>�ABJ>KA�CLO�OBDRI>QFLK��%LO�BU>JMIB�QEBOB
FP�>�KBBA�QL�OBDRI>QB�COBNRBK@FBP�CLO�MR?IF@�?OL>A@>PQ�LK�O>AFL�QBIBSFPFLK�>KA�LQEBO
TFOBIBPP�QO>KPJFPPFLKP�	CLO�MLIF@B�CFOB�K>QFLK>I�ABCBKPB�BQ@�
��,>KV�B@LKLJFPQP
TLRIA�>IPL�IFPQ�>K�>ABNR>QB�PRMMIV�LC�MR?IF@�DLLAP�>P�PLJBQEFKD�QE>Q�JRPQ�?B
@OB>QBA�?V�DLSBOKJBKQ��.K�FQP�LTK�CLO�BU>JMIB�QEB�J>OHBQ�TLRIA�KLQ�MOLSFAB
MR?IF@�DLLAP�PR@E�>P�BAR@>QFLK�>�EFDET>V�PVPQBJ�IFDEQELRPBP�>�JFIFQ>OV�CLO
ABCBKPB�

3ORB�I>FPPBW�C>FOB�@>MFQ>IFPJ`>�J>OHBQ�COBB�COLJ�>KV�OBDRI>QFLK`TLRIA�KLQ�QOV�QL
AB>I�TFQE�J>OHBQ�FJMBOCB@QFLKP�>KA�TLRIA�>IPL�>IILT�MBLMIB�QL�COBBIV�@ELLPB
MOLAR@QP�PBOSF@BP�>KA�LQEBO�>OO>KDBJBKQP�QE>Q�EFPQLOF@>IIV�E>SB�?BBK�ABBJBA
PL@F>IIV�RK>@@BMQ>?IB��3EBPB�TLRIA�FK@IRAB�J>HFKD�BKCLO@B>?IB�@LKQO>@QP�CLO�QEB
P>IB�>KA�MRO@E>PB�LC�MBOPLKP�	PI>SBOV
�PBUR>I�PBOSF@BP�aPQOBBQ�AORDPb�PR@E�>P
EBOLFK�LO�@O>@H�@L@>FKB�SLQBP�CLO�MR?IF@�LCCF@B�DO>ABP�CLO�QEFP�@LROPB�FK�?RPFKBPP
I>T�>KA�BSBK�J>OOF>DB�M>OQKBOPEFM�

3ERP�QEB�COBB�J>OHBQ�FK�>@QR>I�QBOJP`>KA�KLQ�FK�QEBLOV`@LKPFPQP�LC�@LJJBO@B
IBD>IIV�@LKPQO>FKBA�?V�TE>Q�FP�B@LKLJF@>IIV�ABPFO>?IB�>KA�?V�TE>Q�FP�PL@F>IIV
ABPFO>?IB�>P�TBII��/R?IF@�MLIF@V�L?GB@QFSBP�FK�QEB�PL@F>I�>OBK>�FK@IRAB�BKPROFKD�BNR>I
LMMLOQRKFQV�FK�BJMILVJBKQ�MOLQB@QFKD�BJMILVBBP�COLJ�RKEB>IQEV�LO�RKP>CB�TLOH
BKSFOLKJBKQP�MOBPBOSFKD�BKSFOLKJBKQ>I�NR>IFQV�>KA�OBPLRO@BP�>KA�MOLQB@QFKD
@LKPRJBOP�COLJ�RKP>CB�MOLAR@QP��2LJBQFJBP�QEBPB�L?GB@QFSBP�>OB�JBQ�?V�DFSFKD
FKAFSFAR>IP�PQ>QRQLOV�OFDEQP�QE>Q�@>K�?B�RPBA�FK�?OFKDFKD�>�@LJMI>FKQ�	B�D��3FQIB�5((
LC�QEB�"FSFI�1FDEQP� @Q�LC������CLO�BJMILVJBKQ�AFP@OFJFK>QFLK
�>KA�PLJBQFJBP�QEBV
>OB�JBQ�?V�@OB>QFKD�>DBK@FBP�TFQE�QEB�OFDEQ�QL�FKSBPQFD>QB�>KA�JLKFQLO�>KA�BKCLO@B
PQ>QRQLOV�I>T�>KA�OBDRI>QFLKP�@OB>QBA�QL�BKCLO@B�PR@E�I>T�	B�D��QEB�$KSFOLKJBKQ>I
/OLQB@QFLK� DBK@V�CLO�?OFKDFKD�>�I>TPRFQ�>D>FKPQ�>�MLIIRQFKD�@LJM>KV
�

History of Federal Agencies

3EOLRDE�QEB�@LJJBO@B�@I>RPB�FK�QEB�42�"LKPQFQRQFLK�"LKDOBPP�E>P�QEB�MLTBO�QL
OBDRI>QB�QO>AB�?BQTBBK�QEB�PQ>QBP�>KA�TFQE�CLOBFDK�K>QFLKP��3EB�B>OIFBPQ�CBABO>I
>DBK@V�QEBOBCLOB�AB>IQ�TFQE�QOR@HFKD�>KA�O>FIOL>AP�QL�IFQBO>IIV�PBQ�QEB�ORIBP�LC�QEB
OL>A�CLO�FKQBOPQ>QB�@LJJBO@B��3EB�CFOPQ�CBABO>I�>DBK@V�QEB�(KQBOPQ>QB�"LJJBO@B
"LJJFPPFLK�	(""
�T>P�@OB>QBA�FK�������"LKDOBPP�ABIBD>QBA�QL�QEB�(""�QEB�MLTBO�QL
BKCLO@B�CBABO>I�I>TP�>D>FKPQ�O>FIOL>A�O>QB�AFP@OFJFK>QFLK�>KA�LQEBO�RKC>FO�MOF@FKD
MO>@QF@BP��!V�QEB�B>OIV�M>OQ�LC�QEFP�@BKQROV�QEB�(""�D>FKBA�QEB�MLTBO�QL�CFU�O>QBP�
%OLJ�QEB�����P�QEOLRDE������ELTBSBO�"LKDOBPP�M>PPBA�ABOBDRI>QLOV�JB>PROBP
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>KA�QEB�(""�T>P�CLOJ>IIV�>?LIFPEBA�FK������TFQE�FQP�MLTBOP�QO>KPCBOOBA�QL�QEB
2ROC>@B�3O>KPMLOQ>QFLK�!L>OA�

!BDFKKFKD�TFQE�QEB�%BABO>I�3O>AB�"LJJFPPFLK�	%3"
�FK������"LKDOBPP�E>P�@OB>QBA
KRJBOLRP�LQEBO�>DBK@FBP�J>KV�LC�QEBJ�C>JFIF>O�>@QLOP�FK� JBOF@>K�DLSBOKJBKQ�
3LA>V�JLOB�QE>K�BFDEQV�CFSB�CBABO>I�>DBK@FBP�E>SB�GROFPAF@QFLK�QL�OBDRI>QB�PLJB
CLOJ�LC�MOFS>QB�>@QFSFQV��,LPQ�TBOB�@OB>QBA�PFK@B������>KA�JLOB�QE>K�>�QEFOA�PFK@B
������ �PFJFI>O�DOLTQE�E>P�L@@ROOBA�>Q�QEB�PQ>QB�IBSBI��,LPQ�PQ>QBP�KLT�E>SB�ALWBKP
LC�OBDRI>QLOV�>DBK@FBP�J>KV�LC�QEBJ�LSBOI>MMFKD�FK�CRK@QFLK�TFQE�QEB�CBABO>I
?LAFBP�

Classification of Agencies

(KABMBKABKQ�>DBK@FBP�>OB�AFCCBOBKQ�COLJ�CBABO>I�BUB@RQFSB�ABM>OQJBKQP�>KA�LQEBO
BUB@RQFSB�>DBK@FBP�?V�QEBFO�PQOR@QRO>I�>KA�CRK@QFLK>I�@E>O>@QBOFPQF@P��,LPQ
BUB@RQFSB�ABM>OQJBKQP�E>SB�>�PFKDIB�AFOB@QLO�>AJFKFPQO>QLO�LO�PB@OBQ>OV�>MMLFKQBA
?V�QEB�MOBPFABKQ�LC�QEB�4KFQBA�2Q>QBP��(KABMBKABKQ�>DBK@FBP�>IJLPQ�>IT>VP�E>SB�>
@LJJFPPFLK�LO�?L>OA�@LKPFPQFKD�LC�CFSB�QL�PBSBK�JBJ?BOP�TEL�PE>OB�MLTBO�LSBO�QEB
>DBK@V��3EB�MOBPFABKQ�>MMLFKQP�QEB�@LJJFPPFLKBOP�LO�?L>OA�PR?GB@Q�QL�2BK>QB
@LKCFOJ>QFLK�?RQ�QEBV�LCQBK�PBOSB�TFQE�PQ>DDBOBA�QBOJP�>KA�LCQBK�CLO�ILKDBO�QBOJP
QE>K�>�RPR>I�CLRO�VB>O�MOBPFABKQF>I�QBOJ��3EBV�@>KKLQ�?B�OBJLSBA�BU@BMQ�CLO�aDLLA
@>RPB�b�3EFP�JB>KP�QE>Q�JLPQ�MOBPFABKQP�TFII�KLQ�DBQ�QL�>MMLFKQ�>II�QEB
@LJJFPPFLKBOP�LC�>�DFSBK�FKABMBKABKQ�>DBK@V��,LPQ�FKABMBKABKQ�>DBK@FBP�E>SB�>
PQ>QRQLOV�OBNRFOBJBKQ�LC�?FM>OQFP>K�JBJ?BOPEFM�LK�QEB�@LJJFPPFLK�PL�QEB
MOBPFABKQ�@>KKLQ�PFJMIV�CFII�S>@>K@FBP�TFQE�JBJ?BOP�LC�EFP�LTK�MLIFQF@>I�M>OQV�

(K�>AAFQFLK�QL�QEB�(""�>KA�QEB�%3"�QEB�J>GLO�FKABMBKABKQ�>DBK@FBP�>OB�QEB�%BABO>I
"LJJRKF@>QFLKP�"LJJFPPFLK�	����
�2B@ROFQFBP�>KA�$U@E>KDB�"LJJFPPFLK�	����

->QFLK>I�+>?LO�1BI>QFLKP�!L>OA�	����
�>KA�$KSFOLKJBKQ>I�/OLQB@QFLK� DBK@V
	����
��2BB -LQB������(AB>I�"LKAFQFLKP�CLO�>�%OBB�,>OHBQ�FK�QEB�PFAB?>O�

!V�@LKQO>PQ�JBJ?BOP�LC�BUB@RQFSB�?O>K@E�>DBK@FBP�PBOSB�>Q�QEB�MIB>PROB�LC�QEB
MOBPFABKQ�>KA�>OB�QEBOBCLOB�C>O�JLOB�>JBK>?IB�QL�MLIFQF@>I�@LKQOLI��.KB
@LKPBNRBK@B�LC�QEFP�AFPQFK@QFLK�FP�QE>Q�QEB�ORIBP�QE>Q�FKABMBKABKQ�>DBK@FBP
MOLJRID>QB�J>V�KLQ�?B�OBSFBTBA�?V�QEB�MOBPFABKQ�LO�EFP�PQ>CC`LKIV�"LKDOBPP�J>V
AFOB@QIV�LSBOORIB�QEBJ`TEBOB>P�QEB�6EFQB�'LRPB�LO�LCCF@F>IP�FK�QEB�S>OFLRP�@>?FKBQ
ABM>OQJBKQP�J>V�LSBOPBB�QEB�TLOH�LC�QEB�>DBK@FBP�@LKQ>FKBA�TFQEFK�QEBJ�	RKIBPP
PMB@FCF@>IIV�ABKFBA�QEB�MLTBO�?V�"LKDOBPP
�
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Powers of Agencies

 DBK@FBP�E>SB�>�S>OFBQV�LC�MLTBOP��,>KV�LC�QEB�LOFDFK>I�PQ>QRQBP�QE>Q�@OB>QBA�QEBJ
IFHB�QEB�%BABO>I�"LJJRKF@>QFLKP� @Q�D>SB�QEBJ�IF@BKPFKD�MLTBO��-L�M>OQV�@>K
BKQBO�FKQL�QEB�MOLAR@QFSB�>@QFSFQV�@LSBOBA�?V�QEB�>@Q�TFQELRQ�MOFLO�IF@BKPB�COLJ�QEB
>DBK@V`CLO�BU>JMIB�KL�RQFIFQV�@>K�PQ>OQ�RM�>�KR@IB>O�MLTBO�MI>KQ�RKIBPP�CFOPQ
>MMOLSBA�?V�QEB�-R@IB>O�1BDRI>QLOV�"LJJFPPFLK��(K�OB@BKQ�VB>OP�QEB�JLSB�QLT>OA
ABOBDRI>QFLK�LC�QEB�B@LKLJV�E>P�IBA�QL�AFJFKRQFLK�LC�PLJB�IF@BKPFKD�MLTBO��,>KV
>DBK@FBP�>IPL�E>SB�QEB�>RQELOFQV�QL�PBQ�QEB�O>QBP�@E>ODBA�?V�@LJM>KFBP�PR?GB@Q�QL
QEB�>DBK@VdP�GROFPAF@QFLK��%FK>IIV�QEB�>DBK@FBP�@>K�OBDRI>QB�?RPFKBPP�MO>@QF@BP��3EB
%3"�E>P�DBKBO>I�GROFPAF@QFLK�LSBO�>II�?RPFKBPP�FK�FKQBOPQ>QB�@LJJBO@B�QL�JLKFQLO
>KA�OLLQ�LRQ�aRKC>FO�>@QPb�>KA�aAB@BMQFSB�MO>@QF@BP�b�3EB�2B@ROFQFBP�>KA�$U@E>KDB
"LJJFPPFLK�	2$"
�LSBOPBBP�QEB�FPPR>K@B�LC�@LOMLO>QB�PB@ROFQFBP�>KA�LQEBO
FKSBPQJBKQP�>KA�JLKFQLOP�QEB�MO>@QF@BP�LC�QEB�PQL@H�BU@E>KDBP�

4KIFHB�@LROQP�>AJFKFPQO>QFSB�>DBK@FBP�>OB�@E>ODBA�TFQE�QEB�OBPMLKPF?FIFQV�LC
@>OOVFKD�LRQ�>�PMB@FCF@�>PPFDKJBKQ�LO�OB>@EFKD�>�DL>I�LO�PBQ�LC�DL>IP��3EBV�>OB�KLQ�QL
OBJ>FK�KBRQO>I�LK�QEB�S>OFLRP�FPPRBP�LC�QEB�A>V��QEBV�JRPQ�>@Q��3EBV�E>SB�?BBK
DFSBK�IBDFPI>QFSB�MLTBOP�?B@>RPB�FK�>�PL@FBQV�DOLTFKD�BSBO�JLOB�@LJMIBU�"LKDOBPP
ALBP�KLQ�HKLT�ELT�QL�IBDFPI>QB�TFQE�QEB�HFKA�LC�ABQ>FI�QE>Q�FP�KB@BPP>OV�KLO�TLRIA�FQ
E>SB�QEB�QFJB�QL�>MMOL>@E�>II�QEB�PB@QLOP�LC�PL@FBQV�BSBK�FC�FQ�QOFBA��/OB@FPBIV
?B@>RPB�QEBV�>OB�QL�AL�TE>Q�DBKBO>I�IBDFPI>QFSB�?LAFBP�@>KKLQ�AL�>DBK@FBP�>OB
PMB@F>IFWBA�?LAFBP��3EOLRDE�VB>OP�LC�BUMBOFBK@B�FK�AB>IFKD�TFQE�PFJFI>O�MOL?IBJP
QEBV�>@@RJRI>QB�>�?LAV�LC�HKLTIBADB�QE>Q�QEBV�@>K�>MMIV�QL�>@@LJMIFPE�QEBFO
PQ>QRQLOV�ARQFBP�

 II�>AJFKFPQO>QFSB�>DBK@FBP�E>SB�QTL�AFCCBOBKQ�PLOQP�LC�MBOPLKKBI��3EB�EB>AP
TEBQEBO�>�PFKDIB�>AJFKFPQO>QLO�LO�>�@LIIBDF>I�?LAV�LC�@LJJFPPFLKBOP�>OB�MLIFQF@>I
>MMLFKQBBP�>KA�PBOSB�CLO�OBI>QFSBIV�IFJFQBA�QBOJP��!BILT�QEBJ�FP�>�JLOB�LO�IBPP
MBOJ>KBKQ�PQ>CC`QEB�?ROB>R@O>@V��,R@E�MLIF@V�J>HFKD�L@@ROP�>Q�QEB�PQ>CC�IBSBI
?B@>RPB�QEBPB�BJMILVBBP�>OB�FK�BPPBKQF>I�@LKQOLI�LC�D>QEBOFKD�C>@QP�>KA�MOBPBKQFKD
A>Q>�>KA�>ODRJBKQ�QL�QEB�@LJJFPPFLKBOP�TEL�TFBIA�QEB�RIQFJ>QB�MLTBO�LC�QEB
>DBK@FBP�

The Constitution and Agencies

"LKDOBPP�@>K�BPQ>?IFPE�>K�>DBK@V�QEOLRDE�IBDFPI>QFLK��6EBK�"LKDOBPP�DFSBP�MLTBOP
QL�>K�>DBK@V�QEB�IBDFPI>QFLK�FP�HKLTK�>P�>Kenabling act � ��3EB�@LK@BMQ�QE>Q
"LKDOBPP�@>K�ABIBD>QB�MLTBO�QL�>K�>DBK@V�FP�HKLTK�>P�QEBdelegation doctrine � �
4PR>IIV�QEB�>DBK@V�TFII�E>SB�>II�QEOBB�HFKAP�LC�MLTBO��BUB@RQFSB�IBDFPI>QFSB�>KA
GRAF@F>I��	3E>Q�FP�QEB�>DBK@V�@>K�PBQ�QEB�ORIBP�QE>Q�?RPFKBPP�JRPQ�@LJMIV�TFQE�@>K
FKSBPQFD>QB�>KA�MOLPB@RQB�QELPB�?RPFKBPPBP�>KA�@>K�ELIA�>AJFKFPQO>QFSB�EB>OFKDP
CLO�SFLI>QFLKP�LC�QELPB�ORIBP��3EBV�>OB�FK�BCCB@Q�ORIB�J>HBO�MOLPB@RQLO�>KA�GRADB�


�� 3EB�IBDFPI>QFSB�>@Q�QE>Q
BPQ>?IFPEBP�>K�>DBK@VdP
>RQELOFQV�FK�>�M>OQF@RI>O�>OB>
LC�QEB�B@LKLJV�

��  P�>�J>QQBO�LC�@LKPQFQRQFLK>I
I>T�QEB�ABIBD>QFLK�AL@QOFKB
AB@I>OBP�QE>Q�>K�>DBK@V�@>K
LKIV�BUBO@FPB�QE>Q�MLTBO
ABIBD>QBA�QL�FQ�?V�>
@LKPQFQRQFLK>I�>RQELOFQV�
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5.2 Controlling Administrative Agencies
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Figure 5.1Major Administrative Agencies of the United States
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Judicial Review of Agency Actions
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5.3 The Administrative Procedure Act
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J>V�>ODRB�FK�>�PR?PBNRBKQ�@>PB�QE>Q�QEBFO�@LKAR@Q�ALBP�KLQ�CFQ�TFQEFK�QEB�ELIAFKD
>KKLRK@BA�FK�QEB�@>PB�� DBK@FBP�@>K�>CCB@Q�CRQROB�@LKAR@Q�C>O�JLOB�AFOB@QIV�?V
>KKLRK@FKD�ORIBP�QE>Q�>MMIV�QL�>II�TEL�@LJB�TFQEFK�QEB�>DBK@VdP�GROFPAF@QFLK�

3EB�>@QP�@OB>QFKD�JLPQ�LC�QEB�J>GLO�CBABO>I�>DBK@FBP�BUMOBPPIV�DO>KQ�QEBJ�>RQELOFQV
QL�BKD>DB�FK�ORIBJ>HFKD��3EFP�JB>KP�FK�BPPBK@B�>RQELOFQV�QL�IBDFPI>QB��3EB
LRQMLROFKD�LC�CBABO>I�OBDRI>QFLKP�E>P�?BBK�FJJBKPB��3EB� / �AFOB@QP�>DBK@FBP
>?LRQ�QL�BKD>DB�FK�ORIBJ>HFKD�QL�DFSB�KLQF@B�FK�QEBFederal Register� LC�QEBFO�FKQBKQ
QL�AL�PL��3EBFederal RegisterFP�MR?IFPEBA�A>FIV�,LKA>V�QEOLRDE�%OFA>V�FK
6>PEFKDQLK�#"�>KA�@LKQ>FKP�KLQF@B�LC�S>OFLRP�>@QFLKP�FK@IRAFKD�>KKLRK@BJBKQP
LC�MOLMLPBA�ORIBJ>HFKD�>KA�OBDRI>QFLKP�>P�>ALMQBA��3EB�KLQF@B�JRPQ�PMB@FCV�QEB
QFJB�MI>@B�>KA�K>QROB�LC�QEB�ORIBJ>HFKD�>KA�LCCBO�>�ABP@OFMQFLK�LC�QEB�MOLMLPBA
ORIB�LO�QEB�FPPRBP�FKSLISBA�� KV�FKQBOBPQBA�MBOPLK�LO�LOD>KFW>QFLK�FP�BKQFQIBA�QL
M>OQF@FM>QB�?V�PR?JFQQFKD�TOFQQBK�aA>Q>�SFBTP�LO�>ODRJBKQP�b� DBK@FBP�>OB�KLQ
IBD>IIV�OBNRFOBA�QL�>FO�AB?>QB�LSBO�MOLMLPBA�ORIBP�QELRDE�QEBV�LCQBK�AL�PL�

3EB�MOL@BAROB�GRPQ�ABP@OF?BA�FP�HKLTK�>P�aFKCLOJ>Ib�ORIBJ>HFKD�� �AFCCBOBKQ
MOL@BAROB�FP�OBNRFOBA�CLO�aCLOJ>Ib�ORIBJ>HFKD�ABCFKBA�>P�QELPB�FKPQ>K@BP�FK�TEF@E
QEB�BK>?IFKD�IBDFPI>QFLK�AFOB@QP�>K�>DBK@V�QL�J>HB�ORIBP�aLK�QEB�OB@LOA�>CQBO
LMMLOQRKFQV�CLO�>K�>DBK@V�EB>OFKD�b�6EBK�BKD>DFKD�FK�CLOJ>I�ORIBJ>HFKD�>DBK@FBP
JRPQhold>K�>ASBOP>OV�EB>OFKD�

 AJFKFPQO>QFSB�OBDRI>QFLKP�>OB�KLQ�IBD>IIV�?FKAFKD�RKIBPP�QEBV�>OB�MR?IFPEBA�
 DBK@FBP�JRPQ�MR?IFPE�FK�QEBFederal RegisterQEB�QBUQ�LC�CFK>I�OBDRI>QFLKP�TEF@E
LOAFK>OFIV�AL�KLQ�?B@LJB�BCCB@QFSB�RKQFI�QEFOQV�A>VP�I>QBO��$SBOV�VB>O�QEB�>KKR>I
LRQMRQ�LC�OBDRI>QFLKP�FP�@LIIB@QBA�>KA�OBMOFKQBA�FK�QEBCode of Federal Regulations
(CFR)� �>�JRIQFSLIRJB�M>MBO?>@H�PBOFBP�@LKQ>FKFKD�>II�CBABO>I�ORIBP�>KA�OBDRI>QFLKP

�� 3EBFederal RegisterFP�TEBOB�>II
MOLMLPBA�>AJFKFPQO>QFSB
OBDRI>QFLKP�>OB�CFOPQ�MR?IFPEBA
RPR>IIV�FKSFQFKD�@LJJBKQ�COLJ
FKQBOBPQBA�M>OQFBP�

��  �@LJMFI>QFLK�LC�>II�CFK>I
>DBK@V�ORIBP��3EB�"%1�E>P�QEB
P>JB�IBD>I�BCCB@Q�>P�>�?FII
M>PPBA�?V�"LKDOBPP�>KA�PFDKBA
FKQL�I>T�?V�QEB�MOBPFABKQ�

"E>MQBO��� AJFKFPQO>QFSB�+>T

����3EB� AJFKFPQO>QFSB�/OL@BAROB� @Q ���



HBVBA�QL�QEB�CFCQV�QFQIBP�LC�QEB�42�"LAB�	QEB�@LJMFI>QFLK�LCall CBABO>I�PQ>QRQBP
BK>@QBA�?V�"LKDOBPP�>KA�DOLRMBA�>@@LOAFKD�QL�PR?GB@Q
�

KEY TAKEAWAY

 DBK@FBP�J>HB�ORIBP�QE>Q�E>SB�QEB�P>JB�BCCB@Q�>P�I>TP�M>PPBA�?V�"LKDOBPP
>KA�QEB�MOBPFABKQ��!RQ�PR@E�ORIBP�	OBDRI>QFLKP
�JRPQ�>IILT�CLO�CRII
M>OQF@FM>QFLK�?V�FKQBOBPQBA�M>OQFBP��3EB� AJFKFPQO>QFSB�/OL@BAROB� @Q�	 / 

DLSBOKP�?LQE�ORIBJ>HFKD�>KA�QEB�>DBK@V�BKCLO@BJBKQ�LC�OBDRI>QFLKP�>KA�FQ
MOLSFABP�>�MOL@BPP�CLO�C>FO�EB>OFKDP�

EXERCISES

�� &L�QLEQQM���TTT�OBDRI>QFLKP�DLS�PB>O@E�1BDP�ELJB�EQJI�ELJB�
!OLTPB�QEB�PFQB��%FKA�>�QLMF@�QE>Q�FKQBOBPQP�VLR�>KA�QEBK�CFKA�>�MOLMLPBA
OBDRI>QFLK��-LQF@B�ELT�@LJJBKQP�LK�QEB�MOLMLPBA�ORIB�>OB�FKSFQBA�

�� 6EV�TLRIA�QEBOB�?B�>�QOF>I�?V�>K�>AJFKFPQO>QFSB�>DBK@V��#BP@OF?B�QEB
MOL@BPP�

"E>MQBO��� AJFKFPQO>QFSB�+>T

����3EB� AJFKFPQO>QFSB�/OL@BAROB� @Q ���

http://www.regulations.gov/#!home


5.4 Administrative Burdens on Business Operations

LEARNING OBJECTIVES

�� #BP@OF?B�QEB�M>MBOTLOH�?ROABK�FJMLPBA�?V�>AJFKFPQO>QFSB�>DBK@FBP�
�� $UMI>FK�TEV�>DBK@FBP�E>SB�QEB�MLTBO�LC�FKSBPQFD>QFLK�>KA�TE>Q�IFJFQP

QEBOB�>OB�QL�QE>Q�MLTBO�
�� $UMI>FK�QEB�KBBA�CLO�QEB�%OBBALJ�LC�(KCLOJ>QFLK� @Q�>KA�ELT�FQ�TLOHP

FK�QEB�42�IBD>I�PVPQBJ�

The Paperwork Burden

3EB�>AJFKFPQO>QFSB�MOL@BPP�FP�KLQ�COF@QFLKIBPP��3EB�FKQBOMI>V�?BQTBBK�DLSBOKJBKQ
>DBK@V�>KA�MOFS>QB�BKQBOMOFPB�@>K�?ROABK�?RPFKBPP�LMBO>QFLKP�FK�>�KRJ?BO�LC�T>VP�
2BSBO>I�LC�QEBPB�>OB�KLQBA�FK�QEFP�PB@QFLK�

#B@FAFKD�TEBQEBO�>KA�ELT�QL�>@Q�>OB�KLQ�AB@FPFLKP�QE>Q�DLSBOKJBKQ�>DBK@FBP�OB>@E
LRQ�LC�QEB�?IRB��3EBV�OBIV�EB>SFIV�LK�FKCLOJ>QFLK�D>OKBOBA�COLJ�?RPFKBPP�FQPBIC�
#LWBKP�LC�CBABO>I�>DBK@FBP�OBNRFOB�@LOMLO>QFLKP�QL�HBBM�ERKAOBAP�LC�QVMBP�LC
OB@LOAP�>KA�QL�CFIB�KRJBOLRP�MBOFLAF@�OBMLOQP��3EB�"LJJFPPFLK�LK�%BABO>I
/>MBOTLOH�BPQ>?IFPEBA�AROFKD�QEB�%LOA�>AJFKFPQO>QFLK�QL�@LKPFABO�T>VP�LC
OBAR@FKD�QEB�M>MBOTLOH�?ROABK�BPQFJ>QBA�FK�FQP�CFK>I�OBMLOQ�FK������QE>Q�QEB�QLQ>I
>KKR>I�@LPQ�LC�CBABO>I�M>MBOTLOH�>JLRKQBA�QL�����?FIIFLK�>KA�QE>Q�QEB������
I>ODBPQ�?RPFKBPP�BKQBOMOFPBP�PMBKQ�����?FIIFLK�>KKR>IIV�LK�M>MBOTLOH�>ILKB��3EB
M>MBOTLOH�FKSLISBA�FK�IF@BKPFKD�>�PFKDIB�KR@IB>O�MLTBO�MI>KQ�QEB�@LJJFPPFLK�P>FA
@LPQP�RMT>OA�LC�����JFIIFLK�

-LQ�PROMOFPFKDIV�QEBOBCLOB�?RPFKBPPBP�E>SB�PLRDEQ�T>VP�LC�>SLFAFKD�OBNRBPQP�CLO
A>Q>��2FK@B�QEB�����P�QEB�%BABO>I�3O>AB�"LJJFPPFLK�	%3"
�E>P�@LIIB@QBA�B@LKLJF@
A>Q>�LK�@LOMLO>QB�MBOCLOJ>K@B�COLJ�FKAFSFAR>I�@LJM>KFBP�CLO�PQ>QFPQF@>I�MROMLPBP�
 P�ILKD�>P�B>@E�@LJM>KV�BKD>DBP�FK�>�PFKDIB�IFKB�LC�?RPFKBPP�A>Q>�>OB�@LJM>O>?IB�
6EBK�QEB�BO>�LC�@LKDILJBO>QBP�?BD>K�FK�QEB�����P�TFQE�TFABIV�AFSBODBKQ�QVMBP�LC
?RPFKBPPBP�?OLRDEQ�QLDBQEBO�RKABO�QEB�OLLC�LC�>�PFKDIB�@LOMLO>QB�M>OBKQ�QEB�A>Q>
?B@>JB�RPBIBPP�CLO�MROMLPBP�LC�BU>JFKFKD�QEB�@LJMBQFQFSB�?BE>SFLO�LC�AFCCBOBKQ
FKARPQOFBP��2L�QEB�%3"�LOABOBA�ALWBKP�LC�I>ODB�@LJM>KFBP�QL�?OB>H�LRQ�QEBFO
B@LKLJF@�FKCLOJ>QFLK�>@@LOAFKD�QL�B>@E�IFKB�LC�?RPFKBPP�QE>Q�QEBV�@>OOFBA�LK��3EB
@LJM>KFBP�OBPFPQBA�?RQ�QEB�42�"LROQ�LC� MMB>IP�CLO�QEB�#FPQOF@Q�LC�"LIRJ?F>�"FO@RFQ
TEBOB�JR@E�LC�QEB�IFQFD>QFLK�LSBO�CBABO>I�>AJFKFPQO>QFSB�>@QFLK�FP�AB@FABA�AFOB@QBA
QEB�@LJM>KFBP�QL�@LJMIV�TFQE�QEB�@LJJFPPFLKdP�LOABO�ELIAFKD�QE>Q�QEB�%BABO>I

"E>MQBO��� AJFKFPQO>QFSB�+>T

���



3O>AB�"LJJFPPFLK� @Q�@IB>OIV�MBOJFQP�QEB�>DBK@V�QL�@LIIB@Q�FKCLOJ>QFLK�CLO
FKSBPQFD>QLOV�MROMLPBP�In re FTC Line of Business Report Litigation�����%��A�����	#�"�
"FO������
�

(K������OBPMLKAFKD�QL�@OFBP�QE>Q�?RPFKBPPBP�FKAFSFAR>IP�>KA�PQ>QB�>KA�IL@>I
DLSBOKJBKQP�TBOB�?BFKD�PT>JMBA�?V�CBABO>I�ABJ>KAP�CLO�M>MBOTLOH�"LKDOBPP
BK>@QBA�QEB�/>MBOTLOH�1BAR@QFLK� @Q��(Q�DFSBP�MLTBO�QL�QEB�CBABO>I�.CCF@B�LC
,>K>DBJBKQ�>KA�!RADBQ�	.,!
�QL�ABSBILM�RKFCLOJ�MLIF@FBP�CLO�@LLOAFK>QFKD�QEB
D>QEBOFKD�PQLO>DB�>KA�QO>KPJFPPFLK�LC�>II�QEB�JFIIFLKP�LC�OBMLOQP�CILTFKD�FK�B>@E
VB>O�QL�QEB�P@LOBP�LC�CBABO>I�ABM>OQJBKQP�>KA�>DBK@FBP�OBNRBPQFKD�FKCLOJ>QFLK�
3EBPB�OBMLOQP�FK@IRAB�Q>U�>KA�,BAF@>OB�CLOJP�CFK>K@F>I�IL>K�>KA�GL?�>MMIF@>QFLKP
NRBPQFLKK>FOBP�LC�>II�PLOQP�@LJMIF>K@B�OBMLOQP�>KA�Q>U�>KA�?RPFKBPP�OB@LOAP��3EB
.,!�T>P�DFSBK�QEB�MLTBO�>IPL�QL�ABQBOJFKB�TEBQEBO�KBT�HFKAP�LC�FKCLOJ>QFLK�>OB
KBBABA��(K�BCCB@Q�>KV�>DBK@V�QE>Q�T>KQP�QL�@LIIB@Q�KBT�FKCLOJ>QFLK�COLJ�LRQPFAB
JRPQ�L?Q>FK�QEB�.,!dP�>MMOLS>I�

Inspections

-L�LKB�IFHBP�PROMOFPB�FKPMB@QFLKP�� �PB@QFLK�LC�QEB�.@@RM>QFLK>I�2>CBQV�>KA�'B>IQE
 @Q�LC������BJMLTBOP�>DBKQP�LC�QEB�.@@RM>QFLK>I�2>CBQV�>KA�'B>IQE� AJFKFPQO>QFLK
	.2' 
�QL�PB>O@E�TLOH�>OB>P�CLO�P>CBQV�E>W>OAP�>KA�CLO�SFLI>QFLKP�LC�.2' 
OBDRI>QFLKP��3EB�>@Q�ALBP�KLQ�PMB@FCV�TEBQEBO�FKPMB@QLOP�>OB�OBNRFOBA�QL�L?Q>FK
PB>O@E�T>OO>KQP�OBNRFOBA�RKABO�QEB�%LROQE� JBKAJBKQ�FK�@OFJFK>I�@>PBP��%LO
J>KV�VB>OP�QEB�DLSBOKJBKQ�FKPFPQBA�QE>Q�PROMOFPB�FKPMB@QFLKP�>OB�KLQ
RKOB>PLK>?IB�>KA�QE>Q�QEB�QFJB�OBNRFOBA�QL�L?Q>FK�>�T>OO>KQ�TLRIA�ABCB>Q�QEB
PROMOFPB�BIBJBKQ��3EB�2RMOBJB�"LROQ�CFK>IIV�ORIBA�PNR>OBIV�LK�QEB�FPPRB�FK�������(K
Marshall v. BarlowÕs, Inc.�QEB�@LROQ�EBIA�QE>Q�KL�IBPP�QE>K�MOFS>QB�FKAFSFAR>IP
?RPFKBPPBP�>OB�BKQFQIBA�QL�OBCRPB�MLIF@B�ABJ>KAP�QL�PB>O@E�QEB�MOBJFPBP�RKIBPP�>
@LROQ�E>P�FPPRBA�>�PB>O@E�T>OO>KQ�Marshall v. BarlowÕs, Inc.�����42�����	����
�

!RQ�TEBOB�>�@BOQ>FK�QVMB�LC�?RPFKBPP�FP�@ILPBIV�OBDRI>QBA�PROMOFPB�FKPMB@QFLKP�>OB
QEB�KLOJ�>KA�KL�T>OO>KQ�FP�OBNRFOBA��%LO�BU>JMIB�?RPFKBPPBP�TFQE�IFNRLO�IF@BKPBP
QE>Q�JFDEQ�PBII�QL�JFKLOP�>OB�PR?GB@Q�QL�?LQE�LSBOQ�>KA�@LSBOQ�FKPMB@QFLKP�	B�D��>K
RKABO@LSBO�LCCF@BO�J>V�aPB>O@Eb�>�IFNRLO�PQLOB�?V�PBKAFKD�>K�RKABO>DB�M>QOLK�QL
QEB�PQLOB
��.O�>�GRKHV>OA�QE>Q�PMB@F>IFWBP�FK�>RQLJL?FIBP�>KA�>RQLJL?FIB�M>OQP�J>V
>IPL�?B�PR?GB@Q�QL�PROMOFPB�FKPMB@QFLKP�LK�QEB�O>QFLK>IB�QE>Q�GRKHV>OAP�>OB�EFDEIV
IFHBIV�QL�?B�>@QFSB�FK�QEB�OBP>IB�LC�PQLIBK�>RQLP�LO�PQLIBK�>RQL�M>OQP�New York v.
Burger�����42�����	����
�

(Q�FP�>IPL�MLPPF?IB�CLO�FKPMB@QFLKP�QL�Q>HB�MI>@B�TFQELRQ�>�PB>O@E�T>OO>KQ�>KA�TFQELRQ
QEB�MBOJFPPFLK�LC�QEB�?RPFKBPP��%LO�BU>JMIB�QEB�$KSFOLKJBKQ>I�/OLQB@QFLK� DBK@V
	$/ 
�TFPEBA�QL�FKPMB@Q�M>OQP�LC�QEB�#LT�"EBJF@>I�C>@FIFQV�FK�,FAI>KA�,F@EFD>K

"E>MQBO��� AJFKFPQO>QFSB�+>T

���� AJFKFPQO>QFSB�!ROABKP�LK�!RPFKBPP�.MBO>QFLKP ���



TFQELRQ�QEB�?BKBCFQ�LC�T>OO>KQ��6EBK�QEBV�TBOB�OBCRPBA�>DBKQP�LC�QEB�$/ �L?Q>FKBA
>�C>FOIV�>AS>K@BA�>BOF>I�J>MMFKD�@>JBO>�>KA�OBKQBA�>K�>FOMI>KB�QL�CIV�LSBO�QEB�#LT
C>@FIFQV��#LT�TBKQ�QL�@LROQ�CLO�>�OBPQO>FKFKD�LOABO�>D>FKPQ�QEB�$/ �>KA�>�OBNRBPQ�QL
E>SB�QEB�$/ �QROK�LSBO�>II�MELQLDO>MEP�Q>HBK��!RQ�QEB�2RMOBJB�"LROQ�ORIBA�QE>Q�QEB
>OB>P�MELQLDO>MEBA�TBOB�aLMBK�CFBIAPb�>KA�KLQ�PR?GB@Q�QL�QEB�MOLQB@QFLKP�LC�QEB
%LROQE� JBKAJBKQ�Dow Chemical Co. v. United States Environmental Protection Agency
����42�����	����
�

Access to Business Information in Government Files

(K������"LKDOBPP�BK>@QBA�QEB�%OBBALJ�LC�(KCLOJ>QFLK� @Q�	%.( 
�LMBKFKD�RM�QL�QEB
@FQFWBKOV�J>KV�LC�QEB�CFIBP�LC�QEB�DLSBOKJBKQ��	3EB�>@Q�T>P�>JBKABA�FK������>KA
>D>FK�FK������QL�LSBO@LJB�>�QBKABK@V�LC�J>KV�>DBK@FBP�QL�PQ>II�LO�OBCRPB�>@@BPP�QL
QEBFO�CFIBP�
�4KABO�QEB�%.( �>KV�MBOPLK�E>P�>�IBD>IIV�BKCLO@B>?IB�OFDEQ�LC�>@@BPP�QL
>II�DLSBOKJBKQ�AL@RJBKQP�TFQE�KFKB�PMB@FCF@�BU@BMQFLKP�PR@E�>P�@I>PPFCFBA�JFIFQ>OV
FKQBIIFDBK@B�JBAF@>I�CFIBP�>KA�QO>AB�PB@OBQP�>KA�@LJJBO@F>I�LO�CFK>K@F>I
FKCLOJ>QFLK�FC�aL?Q>FKBA�COLJ�>�MBOPLK�>KA�MOFSFIBDBA�LO�@LKCFABKQF>I�b�6FQELRQ�QEB
QO>AB�PB@OBQ�>KA�CFK>K@F>I�FKCLOJ>QFLK�BUBJMQFLKP�?RPFKBPP�@LJMBQFQLOP�@LRIA
JBOBIV�?V�OBNRBPQFKD�FQ�L?Q>FK�EFDEIV�PBKPFQFSB�@LJMBQFQFSB�FKCLOJ>QFLK�PFQQFKD�FK
DLSBOKJBKQ�CFIBP�

 �CBABO>I�>DBK@V�FP�OBNRFOBA�RKABO�QEB�%.( �QL�OBPMLKA�QL�>�AL@RJBKQ�OBNRBPQ
TFQEFK�QBK�A>VP��!RQ�FK�MO>@QF@B�JLKQEP�LO�BSBK�VB>OP�J>V�M>PP�?BCLOB�QEB
DLSBOKJBKQ�>@QR>IIV�OBPMLKAP�QL�>K�%.( �OBNRBPQ��1BNRBPQBOP�JRPQ�>IPL�M>V�QEB
@LPQ�LC�IL@>QFKD�>KA�@LMVFKD�QEB�OB@LOAP��,LOBLSBO�KLQ�>II�AL@RJBKQP�>OB�>S>FI>?IB
CLO�MR?IF@�FKPMB@QFLK�� ILKD�TFQE�QEB�QO>AB�PB@OBQ�>KA�CFK>K@F>I�FKCLOJ>QFLK
BUBJMQFLKP�QEB�%.( �PMB@FCF@>IIV�BUBJMQP�QEB�CLIILTFKD�

[ OB@LOAP�OBNRFOBA�?V�BUB@RQFSB�LOABO�LC�QEB�MOBPFABKQ�QL�?B�HBMQ�PB@OBQ
FK�QEB�FKQBOBPQ�LC�K>QFLK>I�ABCBKPB�LO�MR?IF@�MLIF@V

[ OB@LOAP�OBI>QBA�PLIBIV�QL�QEB�FKQBOK>I�MBOPLKKBI�ORIBP�>KA�MO>@QF@B�LC�>K
>DBK@V

[ OB@LOAP�BUBJMQBA�COLJ�AFP@ILPROB�?V�>KLQEBO�PQ>QRQB
[ FKQBO>DBK@V�JBJLP�LO�AB@FPFLKP�OBCIB@QFKD�QEB�ABIF?BO>QFSB�MOL@BPP
[ MBOPLKKBI�CFIBP�>KA�LQEBO�CFIBP�QE>Q�FC�AFP@ILPBA�TLRIA�@LKPQFQRQB�>K

RKT>OO>KQBA�FKS>PFLK�LC�MBOPLK>I�MOFS>@V
[ FKCLOJ>QFLK�@LJMFIBA�CLO�I>T�BKCLO@BJBKQ�MROMLPBP
[ DBLILDF@>I�FKCLOJ>QFLK�@LK@BOKFKD�TBIIP

-LQB�QE>Q�QEB�DLSBOKJBKQ�J>V�MOLSFAB�PR@E�FKCLOJ>QFLK�?RQ�FP�KLQ�OBNRFOBA�QL
MOLSFAB�PR@E�FKCLOJ>QFLK��FQ�OBQ>FKP�AFP@OBQFLK�QL�MOLSFAB�FKCLOJ>QFLK�LO�KLQ�

"E>MQBO��� AJFKFPQO>QFSB�+>T

���� AJFKFPQO>QFSB�!ROABKP�LK�!RPFKBPP�.MBO>QFLKP ���



1BDRI>QBA�@LJM>KFBP�>OB�LCQBK�OBNRFOBA�QL�PR?JFQ�@LKCFABKQF>I�FKCLOJ>QFLK�QL�QEB
DLSBOKJBKQ��%LO�QEBPB�@LJM>KFBP�PR?JFQQFKD�PR@E�FKCLOJ>QFLK�MOBPBKQP�>�A>KDBO
RKABO�QEB�%.( �LC�AFP@ILPROB�QL�@LJMBQFQLOP��3L�MOLQB@Q�FKCLOJ>QFLK�COLJ
AFP@ILPROB�QEB�@LJM>KV�FP�TBII�>ASFPBA�QL�J>OH�B>@E�AL@RJBKQ�>P�MOFSFIBDBA�>KA
@LKCFABKQF>I�PL�QE>Q�DLSBOKJBKQ�LCCF@F>IP�OBSFBTFKD�FQ�CLO�>�%.( �OBNRBPQ�TFII�KLQ
>RQLJ>QF@>IIV�AFP@ILPB�FQ��,LPQ�>DBK@FBP�KLQFCV�>�@LJM>KV�TELPB�A>Q>�QEBV�>OB�>?LRQ
QL�AFP@ILPB��!RQ�QEBPB�MO>@QF@BP�>OB�KLQ�IBD>IIV�OBNRFOBA�RKABO�QEB�%.( �

KEY TAKEAWAY

&LSBOKJBKQ�>DBK@FBP�FK�LOABO�QL�AL�QEBFO�GL?P�@LIIB@Q�>�DOB>Q�AB>I�LC
FKCLOJ>QFLK�COLJ�?RPFKBPPBP��3EFP�@>K�O>KDB�COLJ�OLRQFKB�M>MBOTLOH�	LCQBK
?ROABKPLJB
�QL�FKPMB@QFLKP�QELPB�TFQE�T>OO>KQP�>KA�QELPB�TFQELRQ�
2ROMOFPB�FKPMB@QFLKP�>OB�>IILTBA�CLO�@ILPBIV�OBDRI>QBA�FKARPQOFBP�?RQ�>OB
PR?GB@Q�QL�%LROQE� JBKAJBKQ�OBNRFOBJBKQP�FK�DBKBO>I��2LJB�FKCLOJ>QFLK
@LIIB@QBA�?V�>DBK@FBP�@>K�?B�>@@BPPBA�RPFKD�QEB�%OBBALJ�LC�(KCLOJ>QFLK� @Q�

EXERCISES

�� &FSB�QTL�BU>JMIBP�LC�>�@ILPBIV�OBDRI>QBA�FKARPQOV��$UMI>FK�TEV�PLJB
T>OO>KQIBPP�PB>O@EBP�TLRIA�?B�>IILTBA�

�� %FKA�LRQ�TEV�%.( �OBNRBPQP�LCQBK�Q>HB�JLKQEP�LO�VB>OP�QL�>@@LJMIFPE�
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5.5 The Scope of Judicial Review

LEARNING OBJECTIVES

�� #BP@OF?B�QEB�aBUE>RPQFLK�LC�OBJBAFBPb�OBNRFOBJBKQ�
�� #BQ>FI�S>OFLRP�PQO>QBDFBP�CLO�L?Q>FKFKD�GRAF@F>I�OBSFBT�LC�>DBK@V�ORIBP�
�� $UMI>FK�RKABO�TE>Q�@FO@RJPQ>K@BP�FQ�FP�MLPPF?IB�QL�PRB�QEB�DLSBOKJBKQ�

-BFQEBO�>K�>AJFKFPQO>QFSB�>DBK@VdP�>AGRAF@>QFLK�KLO�FQP�FPPR>K@B�LC�>�OBDRI>QFLK�FP
KB@BPP>OFIV�CFK>I��,LPQ�CBABO>I�>DBK@V�AB@FPFLKP�>OB�>MMB>I>?IB�QL�QEB�CBABO>I�@FO@RFQ
@LROQP��3L�DBQ�QL�@LROQ�QEB�>MMBII>KQ�JRPQ�LSBO@LJB�KRJBOLRP�@LJMIBU�EROAIBP�
'B�LO�PEB�JRPQ�E>SB�PQ>KAFKD`QE>Q�FP�?B�FK�PLJB�PBKPB�AFOB@QIV�>CCB@QBA�?V�QEB
AB@FPFLK�LO�OBDRI>QFLK��3EB�@>PB�JRPQ�?B�OFMB�CLO�OBSFBT��>AJFKFPQO>QFSB�OBJBAFBP
PR@E�>P�CROQEBO�>MMB>I�TFQEFK�QEB�>DBK@V�JRPQ�E>SB�?BBK�BUE>RPQBA�

Exhaustion of Administrative Remedies

!BCLOB�VLR�@>K�@LJMI>FK�QL�@LROQ�>?LRQ�>K�>DBK@VdP�>@QFLK�VLR�JRPQ�CFOPQ�QOV�QL�DBQ
QEB�>DBK@V�QL�OB@LKPFABO�FQP�>@QFLK��&BKBO>IIV�VLR�JRPQ�E>SB�>PHBA�CLO�>�EB>OFKD�>Q
QEB�EB>OFKD�BU>JFKBO�IBSBI�QEBOB�JRPQ�E>SB�?BBK�>�AB@FPFLK�OB>@EBA�QE>Q�T>P
RKC>SLO>?IB�QL�VLR�>KA�VLR�JRPQ�E>SB�>MMB>IBA�QEB�AB@FPFLK�QL�QEB�CRII�?L>OA��3EB
CRII�?L>OA�JRPQ�ORIB�>D>FKPQ�VLR�>KA�LKIV�QEBK�TFII�VLR�?B�EB>OA�?V�>�@LROQ��3EB
?OL>ABPQ�BU@BMQFLK�QL�QEFPexhaustion of administrative remedies � OBNRFOBJBKQ�FP
FC�QEB�>DBK@V�E>A�KL�>RQELOFQV�QL�FPPRB�QEB�ORIB�LO�OBDRI>QFLK�FK�QEB�CFOPQ�MI>@B�FC
BUE>RPQFLK�LC�OBJBAFBP�TLRIA�?B�FJMO>@QF@>I�LO�CRQFIB�LO�FC�DOB>Q�E>OJ�TLRIA
E>MMBK�PELRIA�QEB�ORIB�LO�OBDRI>QFLK�@LKQFKRB�QL�>MMIV�� IPL�FC�QEB�>DBK@V�FP�KLQ
>@QFKD�FK�DLLA�C>FQE�QEB�@LROQP�TFII�EB>O�>K�>MMB>I�TFQELRQ�BUE>RPQFLK�

Strategies for Obtaining Judicial Review

.K@B�QEBPB�L?PQ>@IBP�>OB�@IB>OBA�QEB�@LROQ�J>V�ILLH�>Q�LKB�LC�>�PBOFBP�LC�@I>FJP��3EB
>MMBII>KQ�JFDEQ�>PPBOQ�QE>Q�QEB�>DBK@VdP�>@QFLK�T>P�RIQO>�SFOBP�	4+�QORE�5(�
OBBW
`?BVLKA�QEB�P@LMB�LC�FQP�>RQELOFQV�>P�PBQ�ALTK�FK�QEB�PQ>QRQB��3EFP�>QQ>@H�FP
O>OBIV�PR@@BPPCRI�� �PLJBTE>Q�JLOB�PR@@BPPCRI�@I>FJ�FP�QE>Q�QEB�>DBK@V�AFA�KLQ
>?FAB�?V�FQP�LTK�MOL@BAROBP�LO�QELPB�FJMLPBA�RMLK�FQ�?V�QEB� AJFKFPQO>QFSB
/OL@BAROB� @Q�

(K�CLOJ>I�ORIBJ>HFKD�QEB�>MMBII>KQ�>IPL�JFDEQ�FKPFPQ�QE>Q�QEB�>DBK@V�I>@HBA
PR?PQ>KQF>I�BSFABK@B�CLO�QEB�ABQBOJFK>QFLK�QE>Q�FQ�J>AB��(C�QEBOB�FP�SFOQR>IIV�KL

��  �OBNRFOBJBKQ�QE>Q�>KVLKB
TFPEFKD�QL�>MMB>I�>K�>DBK@V
>@QFLK�JRPQ�T>FQ�RKQFI�QEB
>DBK@V�E>P�Q>HBK�CFK>I�>@QFLK�

"E>MQBO��� AJFKFPQO>QFSB�+>T

���



BSFABK@B�QL�PRMMLOQ�QEB�>DBK@VdP�CFKAFKDP�QEB�@LROQ�J>V�OBSBOPB��!RQ�CFKAFKDP�LC
C>@Q�>OB�KLQ�LCQBK�LSBOQROKBA�?V�QEB�@LROQP�

+FHBTFPB�QEBOB�E>P�ILKD�?BBK�>�MOBPRJMQFLK�QE>Q�TEBK�>K�>DBK@V�FPPRBP�>
OBDRI>QFLK�FQ�E>P�QEB�>RQELOFQV�QL�AL�PL��QELPB�LMMLPFKD�QEB�OBDRI>QFLK�JRPQ�?B>O�>
EB>SV�?ROABK�FK�@LROQ�QL�RMPBQ�FQ��3EFP�FP�KLQ�>�PROMOFPFKD�ORIB�CLO�LQEBOTFPB�@LROQP
KLQ�>AJFKFPQO>QLOP�TLRIA�?B�QEB�>RQELOP�LC�OBDRI>QFLKP��-BSBOQEBIBPP�OBDRI>QFLKP
@>KKLQ�BU@BBA�QEB�P@LMB�LC�QEB�>RQELOFQV�@LKCBOOBA�?V�"LKDOBPP�LK�QEB�>DBK@V��(K
>K�FJMLOQ>KQ������@>PB�?BCLOB�QEB�2RMOBJB�"LROQ�QEB�FPPRB�T>P�TEBQEBO�QEB
PB@OBQ>OV�LC�I>?LO�>@QFKD�QEOLRDE�QEB�.@@RM>QFLK>I�'B>IQE�>KA�2>CBQV
 AJFKFPQO>QFLK�	.2' 
�@LRIA�I>TCRIIV�FPPRB�>�PQ>KA>OA�IFJFQFKD�BUMLPROB�QL�@LQQLK
ARPQ�FK�QEB�TLOHMI>@B�TFQELRQ�CFOPQ�RKABOQ>HFKD�>�@LPQ�?BKBCFQ�>K>IVPFP�� �ALWBK
@LQQLK�QBUQFIB�J>KRC>@QROBOP�>KA�QEB� JBOF@>K�3BUQFIB�,>KRC>@QROBOP�(KPQFQRQB
OBMOBPBKQFKD�����@LJM>KFBP�>PPBOQBA�QE>Q�QEB�@LQQLK�ARPQ�PQ>KA>OA�T>P�RKI>TCRI
?B@>RPB�FQ�AFA�KLQ�O>QFLK>IIV�OBI>QB�QEB�?BKBCFQP�QL�?B�ABOFSBA�COLJ�QEB�PQ>KA>OA�QL
QEB�@LPQP�QE>Q�QEB�PQ>KA>OA�TLRIA�FJMLPB��2BB2B@QFLK������">PBP� American Textile
Manufacturers Institute v. Donovan�

(K�PRJJ>OV�QEBK�>K�FKAFSFAR>I�LO�>�@LJM>KV�J>V�	>CQBO�BUE>RPQFLK�LC
>AJFKFPQO>QFSB�OBJBAFBP
�@E>IIBKDB�>DBK@V�>@QFLK�TEBOB�PR@E�>@QFLK�FP�QEB
CLIILTFKD�

[ KLQ�FK�>@@LOA>K@B�TFQE�QEB�>DBK@VdP�P@LMB�LC�>RQELOFQV
[ KLQ�FK�>@@LOA>K@B�TFQE�QEB�42�"LKPQFQRQFLK�LO�QEB� AJFKFPQO>QFSB

/OL@BAROB� @Q
[ KLQ�FK�>@@LOA>K@B�TFQE�QEB�PR?PQ>KQF>I�BSFABK@B�QBPQ
[ RKT>OO>KQBA�?V�QEB�C>@QP
[ >O?FQO>OV�@>MOF@FLRP�>K�>?RPB�LC�AFP@OBQFLK�LO�LQEBOTFPB�KLQ�FK�>@@LOA

TFQE�QEB�I>T

2B@QFLK�����LC�QEB� AJFKFPQO>QFSB�/OL@BAROB� @Q�PBQP�LRQ�QELPB�PQ>KA>OAP��6EFIB�FQ�FP
AFCCF@RIQ�QL�PELT�QE>Q�>K�>DBK@VdP�>@QFLK�FP�>O?FQO>OV�>KA�@>MOF@FLRP�QEBOB�>OB�@>PBP
QE>Q�E>SB�PL�EBIA��%LO�BU>JMIB�>CQBO�QEB�1B>D>K�>AJFKFPQO>QFLK�PBQ�>PFAB�>�">OQBO
>AJFKFPQO>QFLK�ORIB�COLJ�QEB�->QFLK>I�'FDET>V�3O>CCF@�>KA�2>CBQV� AJFKFPQO>QFLK
LK�M>PPFSB�OBPQO>FKQP�FK�>RQLJL?FIBP�2Q>QB�%>OJ�>KA�LQEBO�FKPRO>K@B�@LJM>KFBP
@E>IIBKDBA�QEB�OBSBOP>I�>P�>O?FQO>OV�>KA�@>MOF@FLRP��$U>JFKFKD�QEB�OB@LOA�QEB
2RMOBJB�"LROQ�CLRKA�QE>Q�QEB�>DBK@V�E>A�C>FIBA�QL�PQ>QB�BKLRDE�OB>PLKP�CLO�FQP
OBSBOP>I�>KA�OBNRFOBA�QEB�>DBK@V�QL�OBSFBT�QEB�OB@LOA�>KA�QEB�ORIB�>KA�MOLSFAB
>ABNR>QB�OB>PLKP�CLO�FQP�OBSBOP>I��2Q>QB�%>OJ�>KA�LQEBO�FKPRO>K@B�@LJM>KFBP�QERP
D>FKBA�>�IBD>I�?BKBCFQ�?V�HBBMFKD�>K�>DBK@V�ORIB�QE>Q�MI>@BA�@LPQP�LK�>RQLJ>HBOP
CLO�FK@OB>PBA�M>PPBKDBO�P>CBQV�>KA�MLQBKQF>IIV�OBAR@FKD�QEB�KRJ?BO�LC�FKGROV�@I>FJP
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COLJ�QELPB�FQ�E>A�FKPROBA�Motor Vehicle ManufacturersÕ Assn. v. State Farm Mutual Ins.
����42����	����
�

Suing the Government

(K�QEB�JLABOK�>AJFKFPQO>QFSB�PQ>QB�QEB�O>KDB�LC�DLSBOKJBKQ�>@QFSFQV�FP�FJJBKPB
>KA�>AJFKFPQO>QFSB�>DBK@FBP�COBNRBKQIV�DBQ�FK�QEB�T>V�LC�?RPFKBPP�BKQBOMOFPB��.CQBK
?ROB>R@O>QF@�FKSLISBJBKQ�FP�TELIIV�IBDFQFJ>QB�@LJMBIIBA�?V�I>T��PLJBQFJBP
ELTBSBO�>DBK@FBP�LO�DLSBOKJBKQ�LCCF@F>IP�J>V�LSBOPQBM�QEBFO�?LRKAP�FK�>�CFQ�LC
WB>I�LO�PMFQB��6E>Q�OB@LROPB�ALBP�QEB�MOFS>QB�FKAFSFAR>I�LO�@LJM>KV�E>SB�

,>FKIV�CLO�EFPQLOF@>I�OB>PLKP�FQ�E>P�>IT>VP�?BBK�JLOB�AFCCF@RIQ�QL�PRB�QEB
DLSBOKJBKQ�QE>K�QL�PRB�MOFS>QB�FKAFSFAR>IP�LO�@LOMLO>QFLKP��%LO�LKB�QEFKD�QEB
DLSBOKJBKQ�E>P�ILKD�E>A�OB@LROPB�QL�QEB�AL@QOFKB�LC�PLSBOBFDK�FJJRKFQV�>P�>
PEFBIA�>D>FKPQ�I>TPRFQP��8BQ�FK������"LKDOBPP�>JBKABA�QEB� AJFKFPQO>QFSB
/OL@BAROB� @Q�QL�T>FSB�>KV�CBABO>I�@I>FJ�QL�PLSBOBFDK�FJJRKFQV�FK�@>PBP�LC
FKGRK@QFSB�LO�LQEBO�KLKJLKBQ>OV�OBIFBC��$>OIFBO�FK������FK�QEB�%BABO>I�3LOQ�"I>FJP
 @Q�"LKDOBPP�E>A�T>FSBA�PLSBOBFDK�FJJRKFQV�LC�QEB�CBABO>I�DLSBOKJBKQ�CLO�JLPQ
QLOQ�@I>FJP�CLO�JLKBV�A>J>DBP�>IQELRDE�QEB�>@Q�@LKQ>FKP�PBSBO>I�BU@BMQFLKP�CLO
PMB@FCF@�>DBK@FBP�	B�D��LKB�@>KKLQ�PRB�CLO�FKGROFBP�OBPRIQFKD�COLJ�CFP@>I�LMBO>QFLKP�LC
QEB�3OB>PROV�#BM>OQJBKQ�LO�CLO�FKGROFBP�PQBJJFKD�COLJ�>@QFSFQFBP�LC�QEB�JFIFQ>OV�FK
T>OQFJB
��3EB�>@Q�>IPL�@LKQ>FKP�>�J>GLO�BU@BMQFLK�CLO�@I>FJP�a?>PBA�RMLK�:>K
LCCF@F>IdP<�BUBO@FPB�LO�MBOCLOJ>K@B�LO�QEB�C>FIROB�QL�BUBO@FPB�LO�MBOCLOJ�>
AFP@OBQFLK>OV�CRK@QFLK�LO�ARQV�b�3EFP�BU@BMQFLK�MOBSBKQP�PRFQP�>D>FKPQ�M>OLIB�?L>OAP
CLO�M>OLIFKD�A>KDBOLRP�@OFJFK>IP�TEL�QEBK�HFII�LO�J>FJ�FK�QEB�@LROPB�LC�>KLQEBO
@OFJB�>KA�PRFQP�>D>FKPQ�LCCF@F>IP�TELPB�AB@FPFLK�QL�PEFM�BUMILPFSB�J>QBOF>IP�?V
MR?IF@�@>OOFBO�IB>AP�QL�J>PP�AB>QEP�>KA�FKGROFBP�CLIILTFKD�>K�BUMILPFLK�BK
OLRQB�Dalehite v. United States�����42����	����
�

(K�OB@BKQ�VB>OP�QEB�2RMOBJB�"LROQ�E>P�?BBK�PQOFMMFKD�>T>V�QEB�QO>AFQFLK>I
FJJRKFQV�BKGLVBA�?V�J>KV�DLSBOKJBKQ�LCCF@F>IP�>D>FKPQ�MBOPLK>I�PRFQP��2LJB
DLSBOKJBKQ�BJMILVBBP`GRADBP�MOLPB@RQLOP�IBDFPI>QLOP�>KA�QEB�MOBPFABKQ�CLO
BU>JMIB`E>SB�>?PLIRQB�FJJRKFQV�>D>FKPQ�PRFQ�CLO�LCCF@F>I�>@QFLKP��!RQ�J>KV�MR?IF@
>AJFKFPQO>QLOP�>KA�DLSBOKJBKQ�BJMILVBBP�E>SB�>Q�?BPQ�>�NR>IFCFBA�FJJRKFQV�
4KABO�>�MOLSFPFLK�LC�QEB�"FSFI�1FDEQP� @Q�LC������	PL�@>IIBA�2B@QFLK������>@QFLKP

stateLCCF@F>IP�@>K�?B�PRBA�FK�CBABO>I�@LROQ�CLO�JLKBV�A>J>DBP�TEBKBSBO�aRKABO
@LILO�LC�>KV�PQ>QB�I>Tb�QEBV�ABMOFSB�>KVLKB�LC�EFP�OFDEQP�RKABO�QEB�"LKPQFQRQFLK�LO
CBABO>I�I>T��(KBivens v. Six Unknown Federal Narcotics Agents�QEB�2RMOBJB�"LROQ�EBIA
QE>Qfederal>DBKQP�J>V�?B�PRBA�CLO�SFLI>QFKD�QEB�MI>FKQFCCdP�%LROQE� JBKAJBKQ
OFDEQP�>D>FKPQ�>K�RKI>TCRI�PB>O@E�LC�EFP�ELJB�Bivens v. Six Unknown Federal Narcotics
Agents�����42�����	����
� 2R?PBNRBKQ�@>PBP�E>SB�CLIILTBA�QEFP�ILDF@�QL�MBOJFQ�PRFQP
CLO�SFLI>QFLKP�LC�LQEBO�@LKPQFQRQFLK>I�MOLSFPFLKP��3EFP�>OB>�LC�QEB�I>T�FP�FK�>�PQ>QB�LC
CIRU�>KA�FQ�FP�IFHBIV�QL�@LKQFKRB�QL�BSLISB�
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2LJBQFJBP�A>J>DB�FP�ALKB�QL�>K�FKAFSFAR>I�LO�?RPFKBPP�?B@>RPB�QEB�DLSBOKJBKQ�E>P
DFSBK�LRQ�BOOLKBLRP�FKCLOJ>QFLK��%LO�BU>JMIB�PRMMLPB�QE>Q�"E>OIBP�>�?BTFIABOBA
AFP>?IBA�K>SV�BJMILVBB�FP�OB@BFSFKD�>�CBABO>I�AFP>?FIFQV�>KKRFQV��4KABO�QEB
OBDRI>QFLKP�EB�TLRIA�ILPB�EFP�MBKPFLK�FC�EB�QLLH�>�GL?�QE>Q�M>FA�EFJ�FK�B>@E�LC�QTL
PR@@BBAFKD�VB>OP�JLOB�QE>K����MBO@BKQ�LC�TE>Q�EB�B>OKBA�FK�EFP�LIA�K>SV�GL?�� �CBT
VB>OP�I>QBO�"LKDOBPP�@E>KDBA�QEB�I>T�J>HFKD�EFJ�FKBIFDF?IB�FC�EB�B>OKBA�JLOB�QE>K
���MBO@BKQ�FK�>KVLKB�VB>O��%LO�J>KV�VB>OP�"E>OIBP�B>OKBA�@LKPFABO>?IV�IBPP�QE>K
QEB�@BFIFKD�>JLRKQ��!RQ�QEBK�LKB�VB>O�EB�DLQ�QEB�LMMLOQRKFQV�QL�J>HB�PLJB�BUQO>
JLKBV��-LQ�TFPEFKD�QL�ILPB�EFP�MBKPFLK�EB�@>IIBA�>K�BJMILVBB�OBI>QFLKP�PMB@F>IFPQ�FK
QEB�42�->SV�>KA�>PHBA�ELT�JR@E�EB�@LRIA�B>OK�>KA�PQFII�HBBM�EFP�MBKPFLK��3EB
PMB@F>IFPQ�D>SB�EFJ�BOOLKBLRP�FKCLOJ>QFLK�LSBO�QEB�QBIBMELKB�>KA�QEBK�PBKQ�EFJ�>K
LRQ�LC�A>QB�CLOJ�QE>Q�P>FA�"E>OIBP�@LRIA�P>CBIV�Q>HB�LK�QEB�BUQO>�TLOH�
4KCLOQRK>QBIV�>P�FQ�QROKBA�LRQ�"E>OIBP�AFA�BU@BBA�QEB�P>I>OV�IFJFQ�>KA�PL�QEB
DLSBOKJBKQ�@RQ�LCC�EFP�MBKPFLK�AROFKD�QEB�QFJB�EB�B>OKBA�QLL�JR@E��"E>OIBP�PRBP�QL
OB@LSBO�EFP�ILPQ�MBKPFLK��'B�>ODRBP�QE>Q�EB�OBIFBA�QL�EFP�ABQOFJBKQ�LK�C>IPB
FKCLOJ>QFLK�PRMMIFBA�?V�QEB�K>SV�>KA�QE>Q�FK�C>FOKBPP�QEB�DLSBOKJBKQ�PELRIA�?B
BPQLMMBA�COLJ�ABKVFKD�EFP�@I>FJ�

4KCLOQRK>QBIV�CLO�"E>OIBP�EB�TFII�ILPB�EFP�@>PB��(KOffice of Personnel Management v.
Richmond�QEB�2RMOBJB�"LROQ�OB>PLKBA�QE>Q�FQ�TLRIA�?B�RK@LKPQFQRQFLK>I�QL�MBOJFQ
OB@LSBOV�Office of Personnel Management v. Richmond�����2��"Q�������	����
� 3EB
>MMOLMOF>QFLKP�@I>RPB�LC� OQF@IB�(�P>VP�QE>Q�CBABO>I�JLKBV�@>K�?B�M>FA�LRQ�LKIV
QEOLRDE�>K�>MMOLMOF>QFLK�J>AB�?V�I>T��3EB�I>T�MOBSBKQBA�QEFP�M>OQF@RI>O�M>VJBKQ
QL�?B�J>AB��(C�QEB�@LROQ�TBOB�QL�J>HB�>K�BU@BMQFLK�FQ�TLRIA�MBOJFQ�BUB@RQFSB
LCCF@F>IP�FK�BCCB@Q�QL�J>HB�?FKAFKD�M>VJBKQP�BSBK�QELRDE�RK>RQELOFWBA�PFJMIV�?V
JFPOBMOBPBKQFKD�QEB�C>@QP��3EB�E>OPE�OB>IFQV�QEBOBCLOB�FP�QE>Q�JFPQ>HBP�LC�QEB
DLSBOKJBKQ�>OB�DBKBO>IIV�EBIA�>D>FKPQ�QEB�FKAFSFAR>I�KLQ�QEB�DLSBOKJBKQ�RKIBPP
QEB�I>T�PMB@FCF@>IIV�MOLSFABP�CLO�OB@LJMBKPB�	>P�CLO�BU>JMIB�FK�QEB�%BABO>I�3LOQ
"I>FJP� @Q�GRPQ�AFP@RPPBA
�

KEY TAKEAWAY

 CQBO�BUE>RPQFKD�>AJFKFPQO>QFSB�OBJBAFBP�QEBOB�>OB�KRJBOLRP�DOLRKAP�CLO
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5.6 Cases

Marshall v. BarlowÕs, Inc.
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5.7 Summary and Exercises

Summary

 AJFKFPQO>QFSB�ORIBP�>KA�OBDRI>QFLKP�@LKPQFQRQB�QEB�I>ODBPQ�?LAV�LC�I>TP�QE>Q�AFOB@QIV�>CCB@Q�?RPFKBPP��3EBPB
OBDRI>QFLKP�>OB�FPPRBA�?V�ALWBKP�LC�CBABO>I�>KA�PQ>QB�>DBK@FBP�QE>Q�OBDRI>QB�SFOQR>IIV�BSBOV�>PMB@Q�LC�JLABOK
?RPFKBPP�IFCB�FK@IRAFKD�QEB�K>QRO>I�BKSFOLKJBKQ�@LOMLO>QB�CFK>K@B�QO>KPMLOQ>QFLK�QBIB@LJJRKF@>QFLKP
BKBODV�I>?LO�OBI>QFLKP�>KA�QO>AB�MO>@QF@BP��3EB�>AJFKFPQO>QFSB�>DBK@FBP�ABOFSB�QEBFO�MLTBO�QL�MOLJRID>QB
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QEBJ�COLJ�ALFKD�PL�I>V�ALTK�@LABP�LC�@LKAR@Q�PBQ�O>QBP�QE>Q�@LJM>KFBP�J>V�@E>ODB�CLO�QEBFO�PBOSF@BP�>KA
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SFLI>QBA�QEB�OBDRI>QFLKP�DLSBOKFKD�QEB�$(2�?V�>O?FQO>OFIV�>KA
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Chapter 6

Criminal Law

LEARNING OBJECTIVES

 CQBO�OB>AFKD�QEFP�@E>MQBO�VLR�PELRIA�?B�>?IB�QL�AL�QEB�CLIILTFKD�

�� $UMI>FK�ELT�@OFJFK>I�I>T�AFCCBOP�COLJ�@FSFI�I>T�
�� ">QBDLOFWB�QEB�S>OFLRP�QVMBP�LC�@OFJBP�>KA�ABCFKB�QEB�JLPQ�PBOFLRP

CBILKFBP�
�� #FP@RPP�>KA�NRBPQFLK�QEB�@OFJFK>I�aFKQBKQb�LC�>�@LOMLO>QFLK�
�� $UMI>FK�?>PF@�@OFJFK>I�MOL@BAROB�>KA�QEB�OFDEQP�LC�@OFJFK>I�ABCBKA>KQP�

 Q�QFJBP�RKBQEF@>I�?BE>SFLO�?V�?RPFKBPPMBLMIB�@>K�?B�BUQOBJB�BKLRDE�QE>Q�PL@FBQV
TFII�OBPMLKA�?V�@OFJFK>IFWFKD�@BOQ>FK�HFKAP�LC�>@QFSFQFBP��/LKWF�P@EBJBP�>OPLK
S>OFLRP�HFKAP�LC�CO>RA�BJ?BWWIBJBKQ�O>@HBQBBOFKD�CLOBFDK�@LOORMQ�MO>@QF@BP�Q>U
BS>PFLK�>KA�FKPFABO�QO>AFKD�>OB�GRPQ�>�CBT�� �@LOMLO>QFLK�@>K�C>@B�I>ODB�CFKBP�>KA
@LOMLO>QB�J>K>DBOP�@>K�C>@B�?LQE�CFKBP�>KA�G>FI�PBKQBK@BP�CLO�SFLI>QFKD�@OFJFK>I
I>TP��3EFP�@E>MQBO�>FJP�QL�BUMI>FK�ELT�@OFJFK>I�I>T�AFCCBOP�COLJ�@FSFI�I>T�QL�AFP@RPP
S>OFLRP�QVMBP�LC�@OFJBP�>KA�QL�OBI>QB�QEB�?>PF@�MOFK@FMIBP�LC�@OFJFK>I�MOL@BAROB�
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6.1 The Nature of Criminal Law

"OFJFK>I�I>T�FP�QEB�JLPQ�>K@FBKQ�?O>K@E�LC�QEB�I>T��,>KV�TFPB�L?PBOSBOP�E>SB�QOFBA
QL�ABCFKB�>KA�BUMI>FK�FQ�?RQ�QEB�BUMI>K>QFLKP�LCQBK�FK@IRAB�J>KV�@LJMIBU�>KA
PR?QIB�AFPQFK@QFLKP�� �QO>AFQFLK>I�@OFJFK>I�I>T�@LROPB�TLRIA�FK@IRAB�>�ILQ�LC
AFP@RPPFLKP�LK�@OFJFK>I�FKQBKQ�QEB�K>QROB�LC�@OFJFK>I�SBOPRP�@FSFI�OBPMLKPF?FIFQV
>KA�QEB�@LKPQFQRQFLK>I�OFDEQP�>@@LOABA�QEB�>@@RPBA��!RQ�FK�QEFP�@E>MQBO�TB�TFII
@LKPFABO�LKIV�QEB�JLPQ�?>PF@�>PMB@QP�LC�FKQBKQ�OBPMLKPF?FIFQV�>KA�@LKPQFQRQFLK>I
OFDEQP�

4KIFHB�@FSFI�>@QFLKP�TEBOB�MI>FKQFCCP�PBBH�@LJMBKP>QFLK�LO�LQEBO�OBJBAFBP�CLO
QEBJPBISBP�@OFJBP�FKSLISB�aQEB�PQ>QBb�	QEB�CBABO>I�DLSBOKJBKQ�>�PQ>QB
DLSBOKJBKQ�LO�PLJB�PR?RKFQ�LC�PQ>QB�DLSBOKJBKQ
��3EFP�FP�?B@>RPB�@OFJBP�FKSLISB
PLJB�aE>OJ�QL�PL@FBQVb�>KA�KLQ�GRPQ�E>OJ�QL�@BOQ>FK�FKAFSFAR>IP��!RQ�aE>OJ�QL
PL@FBQVb�FP�KLQ�>IT>VP�BSFABKQ�FK�QEB�>@Q�FQPBIC��%LO�BU>JMIB�QTL�COFBKAP�LC�VLROP�>Q�>
M>OQV�>ODRB�Q>HB�QEB�>ODRJBKQ�LRQPFAB�>KA�?ILTP�>OB�PQOR@H��LKB�E>P�>�?ILLAV�KLPB
>KA�FJJBAF>QBIV�DLBP�ELJB��3EB�@OFJBP�LC�>PP>RIQ�>KA�?>QQBOV�E>SB�?BBK
@LJJFQQBA�BSBK�QELRDE�KL�LKB�BIPB�HKLTP�>?LRQ�QEB�CFDEQ�>KA�QEB�COFBKAP�I>QBO
J>HB�RM��!V�@LKQO>PQ�PRMMLPB�>�J>GLO�@LOMLO>QFLK�MR?IF@IV�>KKLRK@BP�QE>Q�FQ�FP
@ILPFKD�LMBO>QFLKP�FK�VLRO�@LJJRKFQV�>KA�JLSFKD�LMBO>QFLKP�QL�2LRQEB>PQ� PF>�
3EBOB�FP�MIBKQV�LC�E>OJ�QL�PL@FBQV�>P�QEB�MI>KQ�@ILPBP�ALTK�>KA�KL�KBT�GL?P�Q>HB�QEB
MI>@B�LC�QEB�@LJM>KVdP�GL?P�� IQELRDE�QEB�BCCB@QP�LK�PL@FBQV�>OB�DOB>QBO�FK�QEB
PB@LKA�BU>JMIB�LKIV�QEB�CFOPQ�BU>JMIB�FP�>�@OFJB�

"OFJBP�>OB�DBKBO>IIV�ABCFKBA�?V�IBDFPI>QROBP�FK�PQ>QRQBP��QEB�PQ>QRQBP�ABP@OF?B�FK
DBKBO>I�QBOJP�QEB�K>QROB�LC�QEB�@LKAR@Q�QEBV�TFPE�QL�@OFJFK>IFWB��%LO�DLSBOKJBKQ
MRKFPEJBKQ�QL�?B�C>FO�@FQFWBKP�JRPQ�E>SB�@IB>O�KLQF@B�LC�TE>Q�FP�@OFJFK>IIV
MOLEF?FQBA��$U�MLPQ�C>@QL�I>TP`I>TP�@OB>QBA�a>CQBO�QEB�C>@Qb�QL�MRKFPE�>K�>@Q�QE>Q
T>P�IBD>I�>Q�QEB�QFJB`>OB�BUMOBPPIV�MOLEF?FQBA�?V�QEB�42�"LKPQFQRQFLK��.SBOIV�S>DRB
PQ>QRQBP�@>K�>IPL�?B�PQOR@H�ALTK�?V�@LROQP�RKABO�>�@LKPQFQRQFLK>I�AL@QOFKB�HKLTK�>P
aSLFA�CLO�S>DRBKBPP�b

6E>Q�FP�@LKPFABOBA�>�@OFJB�TFII�>IPL�S>OV�COLJ�PL@FBQV�QL�PL@FBQV�>KA�COLJ�QFJB�QL
QFJB��%LO�BU>JMIB�TEFIB�@L@>FKB�RPB�T>P�IBD>I�FK�QEB�4KFQBA�2Q>QBP�>Q�LKB�QFJB�FQ�FP
KLT�>�@LKQOLIIBA�PR?PQ>K@B�>KA�RK>RQELOFWBA�RPB�FP�KLT�>�@OFJB��,BAF@>I
J>OFGR>K>�T>P�KLQ�IBD>I�CFCQV�VB>OP�>DL�TEBK�FQP�RPB�?BD>K�QL�?B@LJB�TFABPMOB>A
>KA�FK�PLJB�PQ>QBP�FQP�RPB�LO�MLPPBPPFLK�T>P�>�CBILKV��-LT�PLJB�PQ>QBP�J>HB�FQ�IBD>I
QL�RPB�LO�MLPPBPP�FQ�RKABO�PLJB�@FO@RJPQ>K@BP��(K�QEB�4KFQBA�2Q>QBP�VLR�@>K
@OFQF@FWB�>KA�J>HB�GLHBP�>?LRQ�QEB�MOBPFABKQ�LC�QEB�4KFQBA�2Q>QBP�TFQELRQ
@LJJFQQFKD�>�@OFJB�?RQ�FK�J>KV�@LRKQOFBP�FQ�FP�>�PBOFLRP�@OFJFK>I�>@Q�QL�@OFQF@FWB�>
MR?IF@�LCCF@F>I�

"E>MQBO���"OFJFK>I�+>T

���



 QQFQRABP�>?LRQ�>MMOLMOF>QB�MRKFPEJBKQ�CLO�@OFJBP�TFII�>IPL�S>OV�@LKPFABO>?IV�COLJ
K>QFLK�QL�K>QFLK��4D>KA>�E>P�AB@OBBA�ILKD�MOFPLK�PBKQBK@BP�CLO�ELJLPBUR>IP�>KA
AB>QE�QL�OBMB>Q�LCCBKABOP��(K�2>RAF� O>?F>�QEB�DLSBOKJBKQ�E>P�MOLMLPBA�QL
ABIF?BO>QBIV�M>O>IVWB�>�@OFJFK>I�ABCBKA>KQ�TEL�@OFJFK>IIV�>PP>RIQBA�PLJBLKB�>KA
RKFKQBKQFLK>IIV�@>RPBA�QEB�SF@QFJdP�M>O>IVPFP��+FJFQP�LK�MRKFPEJBKQ�>OB�PBQ�FK�QEB
4KFQBA�2Q>QBP�QEOLRDE�QEB�"LKPQFQRQFLKdP�MOLEF?FQFLK�LK�a@ORBI�LO�RKRPR>I
MRKFPEJBKQP�b

(Q�FP�LCQBK�P>FA�QE>Q�FDKLO>K@B�LC�QEB�I>T�FP�KL�BU@RPB��!RQ�QEBOB�>OB�C>O�QLL�J>KV
@OFJFK>I�I>TP�CLO�>KVLKB�QL�HKLT�QEBJ�>II�� IPL�?B@>RPB�JLPQ�MBLMIB�AL�KLQ
>@QR>IIV�OB>A�PQ>QRQBP�QEB�NRBPQFLK�LC�a@OFJFK>I�FKQBKQb�@LJBP�RM�OFDEQ�>T>V��FC�VLR
ALKdQ�HKLT�QE>Q�QEB�IBDFPI>QROB�E>P�J>AB�AOFSFKD�TFQELRQ�>�PB>Q�?BIQ�C>PQBKBA�>
JFPABJB>KLO�VLR�@>KKLQ�E>SB�FKQBKABA�QL�E>OJ�PL@FBQV��8LR�JFDEQ�BSBK�>ODRB
QE>Q�QEBOB�FP�KL�E>OJ�QL�>KVLKB�?RQ�VLROPBIC�

3EB�RPR>I�>KPTBO�QL�QEFP�FP�QE>Q�QEB�MEO>PB�aFDKLO>K@B�LC�QEB�I>T�FP�KL�BU@RPBb
JB>KP�QE>Q�PL@FBQV�	QEOLRDE�FQP�BIB@QBA�OBMOBPBKQ>QFSBP
�DBQP�QL�AB@FAB�TE>Q�FP
E>OJCRI�QL�PL@FBQV�KLQ�VLR��2QFII�VLR�J>V�>PH�a(PKdQ�FQ�JV�@ELF@B�TEBQEBO�QL�Q>HB
QEB�OFPH�LC�C>FIFKD�QL�TB>O�>�PB>Q�?BIQ��(PKdQ�QEFP�>�SF@QFJIBPP�@OFJB��6EBOB�FP�QEB
E>OJ�QL�PL@FBQV�b� �MLIF@VJ>HBO�LO�PL@F>I�P@FBKQFPQ�J>V�>KPTBO�QE>Q�VLRO�FKGROFBP
PQ>QFPQF@>IIV�>OB�DBKBO>IIV�DLFKD�QL�?B�C>O�DOB>QBO�FC�VLR�ALKdQ�TB>O�LKB�>KA�QE>Q
VLRO�@ELF@B�J>V�>@QR>IIV�FJMLPB�@LPQP�LK�PL@FBQV��%LO�BU>JMIB�VLR�JFDEQ�KLQ�E>SB
BKLRDE�FKPRO>K@B�PL�QE>Q�>�MR?IF@�ELPMFQ>I�TFII�E>SB�QL�Q>HB�@>OB�LC�VLRO�EB>A
FKGROFBP�FKGROFBP�QE>Q�TLRIA�IFHBIV�E>SB�?BBK�>SLFABA�?V�VLRO�RPB�LC�>�PB>Q�?BIQ�

!RQ�>P�GRPQ�KLQBA�FQ�FP�E>OA�QL�HKLT�QEB�JB>KFKD�LC�PLJB�@OFJFK>I�I>TP��3BBK>DBOP
E>KDFKD�>OLRKA�QEB�PFABT>IHP�LK�,>FK�2QOBBQ�TBOB�PLJBQFJBP�>OOBPQBA�CLO
aILFQBOFKD�b�3EB�@LKPQFQRQFLK>I�SLFA�CLO�S>DRBKBPP�AL@QOFKB�E>P�IBA�QEB�@LROQP�QL
LSBOQROK�PQ>QRQBP�QE>Q�>OB�KLQ�@IB>O��%LO�BU>JMIB�aS>DO>K@Vb�T>P�ILKD�EBIA�QL�?B�>
@OFJB�?RQ�42�@LROQP�?BD>K�PLJB�CLOQV�VB>OP�>DL�QL�LSBOQROK�S>DO>K@V�>KA
aPRPMF@FLRP�MBOPLKb�PQ>QRQBP�LK�QEB�DOLRKAP�QE>Q�QEBV�>OB�QLL�S>DRB�CLO�MBLMIB�QL
HKLT�TE>Q�QEBV�>OB�?BFKD�>PHBA�KLQ�QL�AL�

3EFP�OBNRFOBJBKQ�QE>Q�@OFJFK>I�PQ>QRQBP�KLQ�?B�S>DRB�ALBP�KLQ�JB>K�QE>Q�QEB�I>T
>IT>VP�ABCFKBP�@OFJBP�FK�T>VP�QE>Q�@>K�?B�B>PFIV�>KA�@IB>OIV�RKABOPQLLA��,>KV
PQ>QRQBP�RPB�QBOJFKLILDV�ABSBILMBA�?V�QEB�@LJJLK�I>T�@LROQP��%LO�BU>JMIB�>
">IFCLOKF>�PQ>QRQB�ABCFKBP�JROABO�>P�aQEB�RKI>TCRI�HFIIFKD�LC�>�ERJ>K�?BFKD�TFQE
J>IF@B�>CLOBQELRDEQ�b�(C�KL�EFPQLOV�?>@HBA�RM�QEBPB�TLOAP�QEBV�TLRIA�?B
RK@LKPQFQRQFLK>IIV�S>DRB��!RQ�QEBOB�FP�>�OF@E�EFPQLOV�LC�GRAF@F>I�AB@FPFLKP�QE>Q
MOLSFABP�JB>KFKD�CLO�JR@E�LC�QEB�>O@>KB�I>KDR>DB�IFHB�aJ>IF@B�>CLOBQELRDEQb
PQOBTK�>?LRQ�FK�QEB�PQ>QRQB�?LLHP�
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!B@>RPB�>�@OFJB�FP�>K�>@Q�QE>Q�QEB�IBDFPI>QROB�E>P�ABCFKBA�>P�PL@F>IIV�E>OJCRI�QEB
M>OQFBP�FKSLISBA�@>KKLQ�>DOBB�>JLKD�QEBJPBISBP�QL�CLODBQ�>�M>OQF@RI>O�FK@FABKQ
PR@E�>P�>�?>OOLLJ�?O>TI�FC�QEB�>RQELOFQFBP�AB@FAB�QL�MOLPB@RQB��3EFP�FP�LKB�LC�QEB
@OFQF@>I�AFPQFK@QFLKP�?BQTBBK�@OFJFK>I�>KA�@FSFI�I>T�� K�>PP>RIQ�FP�?LQE�>�@OFJB�>KA�>
QLOQ��3EB�MBOPLK�TEL�T>P�>PP>RIQBA�J>V�@ELLPB�QL�CLODFSB�EFP�>PP>FI>KQ�>KA�KLQ�QL
PRB�EFJ�CLO�A>J>DBP��!RQ�EB�@>KKLQ�PQLM�QEB�MOLPB@RQLO�COLJ�?OFKDFKD�>K
FKAF@QJBKQ�>D>FKPQ�QEB�>PP>FI>KQ��	'LTBSBO�?B@>RPB�LC�@OLTABA�AL@HBQP�>�SF@QFJ
QE>Q�AB@IFKBP�QL�MOBPP�@E>ODBP�J>V�@>RPB�>�?RPV�MOLPB@RQLO�QL�@ELLPB�QL�KLQ�QL�?OFKD
>K�FKAF@QJBKQ�


 �@OFJB�@LKPFPQP�LC�>K�>@Q�ABCFKBA�>P�@OFJFK>I`>K�>@QRP�OBRP`>KA�QEB�OBNRFPFQB
a@OFJFK>I�FKQBKQ�b�2LJBLKB�TEL�E>P�>�?ROKFKD�ABPFOB�QL�HFII�>�OFS>I�FK�?RPFKBPP�LO
OLJ>K@B�>KA�TEL�J>V�>@QR>IIV�FKQBKA�QL�JROABO�?RQ�ALBP�KLQ�>@Q�LK�EFP�ABPFOB�E>P
KLQ�@LJJFQQBA�>�@OFJB��'B�J>V�E>SB�>�aDRFIQV�JFKAb`QEB�QO>KPI>QFLK�LC�QEB�+>QFK
MEO>PB�JBKP�OB>`?RQ�EB�FP�DRFIQV�LC�KL�@OFJB�� �MBOPLK�TEL�FP�CLO@BA�QL�@LJJFQ�>
@OFJB�>Q�DRKMLFKQ�FP�KLQ�DRFIQV�LC�>�@OFJB�?B@>RPB�>IQELRDE�QEBOB�T>P�>K�>@Q
ABCFKBA�>P�@OFJFK>I`>K�>@QRP�OBRP`QEBOB�T>P�KL�@OFJFK>I�FKQBKQ�

KEY TAKEAWAY

"OFJBP�>OB�RPR>IIV�ABCFKBA�?V�PQ>QRQB�>KA�@LKPQFQRQB�>K�LCCBKPB�>D>FKPQ
PL@FBQV��(K�B>@E�@>PB�QEBOB�JRPQ�?B�?LQE�>K�>@Q�>KA�PLJB�JBKP�OB>�	@OFJFK>I
FKQBKQ
�

EXERCISES

�� .QEBO�QE>K�ABQBOOFKD�@BOQ>FK�HFKAP�LC�@LKAR@Q�TE>Q�MROMLPB�ALBP�QEB
@OFJFK>I�I>T�PBOSB�

�� 6EV�FP�FDKLO>K@B�LC�QEB�I>T�KL�BU@RPB��6EV�PELRIAKdQ�FQ�?B�>K�BU@RPB
TEBK�@OFJFK>I�I>TP�@>K�?B�@LJMIF@>QBA�>KA�PLJBQFJBP�>J?FDRLRP�
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6.2 Types of Crimes

LEARNING OBJECTIVES

�� ">QBDLOFWB�S>OFLRP�QVMBP�LC�@OFJBP�
�� ->JB�>KA�ABCFKB�QEB�J>GLO�CBILKFBP�FK�@OFJFK>I�I>T�
�� $UMI>FK�ELT�TEFQB�@LII>O�@OFJB�AFCCBOP�COLJ�LQEBO�@OFJBP�
�� #BCFKB�>�S>OFBQV�LC�TEFQB�@LII>O�@OFJBP�

,LPQ�@I>PPFCF@>QFLKP�LC�@OFJB�QROK�LK�QEB�PBOFLRPKBPP�LC�QEB�>@Q��(K�DBKBO>I
PBOFLRPKBPP�FP�ABCFKBA�?V�QEB�K>QROB�LO�ARO>QFLK�LC�QEB�MRKFPEJBKQ�PBQ�LRQ�FK�QEB
PQ>QRQB�� felony � FP�>�@OFJB�MRKFPE>?IB�	RPR>IIV
�?V�FJMOFPLKJBKQ�LC�JLOB�QE>K�LKB
VB>O�LO�?V�AB>QE��	"OFJBP�MRKFPE>?IB�?V�AB>QE�>OB�PLJBQFJBP�HKLTK�>P�@>MFQ>I
@OFJBP��QEBV�>OB�FK@OB>PFKDIV�O>OB�FK�QEB�4KFQBA�2Q>QBP�
�3EB�J>GLO�CBILKFBP�FK@IRAB
JROABO�O>MB�HFAK>MMFKD�>OJBA�OL??BOV�BJ?BWWIBJBKQ�FKPFABO�QO>AFKD�CO>RA
>KA�O>@HBQBBOFKD�� II�LQEBO�@OFJBP�>OB�RPR>IIV�HKLTK�>Pmisdemeanors� �MBQQV
LCCBKPBP�LO�FKCO>@QFLKP�� KLQEBO�T>V�LC�SFBTFKD�@OFJBP�FP�?V�QEB�QVMB�LC�PL@F>I�E>OJ
QEB�PQ>QRQB�FP�FKQBKABA�QL�MOBSBKQ�LO�ABQBO�PR@E�>P�LCCBKPBP�>D>FKPQ�QEB�MBOPLK
LCCBKPBP�>D>FKPQ�MOLMBOQV�>KA�TEFQB�@LII>O�@OFJB�

Offenses against the Person
Homicide

Homicide � FP�QEB�HFIIFKD�LC�LKB�MBOPLK�?V�>KLQEBO��-LQ�BSBOV�HFIIFKD�FP�@OFJFK>I�
6EBK�QEB�I>T�MBOJFQP�LKB�MBOPLK�QL�HFII�>KLQEBO`CLO�BU>JMIB�>�PLIAFBO�HFIIFKD�>K
BKBJV�LK�QEB�?>QQIBCFBIA�AROFKD�T>O�LO�>�HFIIFKD�FK�PBIC�ABCBKPB`QEB�AB>QE�FP
@LKPFABOBA�QEB�OBPRIQ�LCjustifiable homicide � �� K excusable homicide�?V�@LKQO>PQ�FP
LKB�FK�TEF@E�AB>QE�OBPRIQP�COLJ�>K�>@@FABKQ�FK�TEF@E�QEB�HFIIBO�FP�KLQ�>Q�C>RIQ�

 II�LQEBO�ELJF@FABP�>OB�@OFJFK>I��3EB�JLPQ�PBSBOBIV�MRKFPEBA�CLOJ�FP�JROABO
ABCFKBA�>P�ELJF@FAB�@LJJFQQBA�TFQE�aJ>IF@B�>CLOBQELRDEQ�b�3EFP�FP�>�QBOJ�TFQE�>
SBOV�ILKD�EFPQLOV��!LFIBA�ALTK�QL�FQP�BPPBKQF>IP�FQ�JB>KP�QE>Q�QEB�ABCBKA>KQ�E>A�QEB
FKQBKQ�QL�HFII�� �HFIIFKD�KBBA�KLQ�?B�MOBJBAFQ>QBA�CLO�>KV�ILKD�MBOFLA�LC�QFJB��QEB
MOBJBAFQ>QFLK�JFDEQ�?B�NRFQB�PRAABK�>P�FK�>�?>O�CFDEQ�QE>Q�BP@>I>QBP�FK�QE>Q
JLJBKQ�TEBK�LKB�LC�QEB�CFDEQBOP�OB>@EBP�CLO�>�HKFCB�TFQE�QEB�FKQBKQ�QL�HFII�

2LJBQFJBP�>�ELJF@FAB�@>K�?B�JROABO�BSBK�FC�QEBOB�FP�KL�FKQBKQ�QL�HFII��>K�FKQBKQ�QL
FKCIF@Q�DOB>Q�?LAFIV�E>OJ�@>K�?B�JROABO�FC�QEB�OBPRIQ�FP�QEB�AB>QE�LC�>KLQEBO�MBOPLK�
 �HFIIFKD�QE>Q�Q>HBP�MI>@B�TEFIB�>�CBILKV�	PR@E�>P�>OJBA�OL??BOV
�FP�?BFKD�@LJJFQQBA

��  �PBOFLRP�HFKA�LC�@OFJB�RPR>IIV
FKSLISFKD�MLQBKQF>I
FJMOFPLKJBKQ�LC�PFU�JLKQEP�LO
JLOB�

�� "OFJBP�QE>Q�>OB�IBPP�PBOFLRP
QE>K�>�CBILKV�RPR>IIV�FKSLISFKD
MRKFPEJBKQ�LC�PFU�JLKQEP�FK
MOFPLK�LO�IBPP�

�� 3EB�HFIIFKD�LC�LKB�MBOPLK�?V
>KLQEBO�TFQELRQ�IBD>I�BU@RPB�

�� 6EBK�QEB�I>T�MBOJFQP�LKB
MBOPLK�QL�HFII�>KLQEBO�

"E>MQBO���"OFJFK>I�+>T

���



FP�>IPL�JROABO�TEBQEBO�LO�KLQ�QEB�HFIIBO�FKQBKABA�>KV�E>OJ��3EFP�FP�QEB�PL�@>IIBA
CBILKV�JROABO�ORIB��$U>JMIBP�>OB�QEB�>@@FABKQ>I�AFP@E>ODB�LC�>�DRK�QE>Q�HFIIP�>K
FKKL@BKQ�?VPQ>KABO�LO�QEB�>PMEVUF>QFLK�AB>QE�LC�>�CFOBJ>K�COLJ�PJLHB�OBPRIQFKD
COLJ�>�CFOB�PBQ�?V�>K�>OPLKFPQ��3EB�CBILKV�JROABO�ORIB�FP�JLOB�PFDKFCF@>KQ�QE>K�FQ
PLRKAP�?B@>RPB�FQ�>IPL�>MMIFBP�QL�QEB�>@@LJMIF@BP�LC�LKB�TEL�ALBP�QEB�HFIIFKD��3ERP
QEB�AOFSBO�LC�>�DBQ>T>V�@>O�PQ>QFLKBA�>�?IL@H�>T>V�COLJ�QEB�P@BKB�LC�QEB�OL??BOV
@>K�?B�@LKSF@QBA�LC�JROABO�FC�>�DRK�>@@FABKQ>IIV�CFOBP�AROFKD�QEB�OL??BOV�>KA
PLJBLKB�FP�HFIIBA��,>KPI>RDEQBO�FP�>K�>@Q�LC�HFIIFKD�QE>Q�ALBP�KLQ�>JLRKQ�QL�JROABO�
5LIRKQ>OV�J>KPI>RDEQBO�FP�>K�FKQBKQFLK>I�HFIIFKD�?RQ�LKB�@>OOFBA�LRQ�FK�QEB�aPRAABK
EB>Q�LC�M>PPFLKb�>P�QEB�OBPRIQ�LC�PLJB�MOLSL@>QFLK�� K�BU>JMIB�FP�>�CFDEQ�QE>Q�DBQP
LRQ�LC�E>KA��(KSLIRKQ>OV�J>KPI>RDEQBO�BKQ>FIP�>�IBPPBO�ABDOBB�LC�TFIICRIKBPP��FQ
RPR>IIV�L@@ROP�TEBK�PLJBLKB�E>P�Q>HBK�>�OB@HIBPP�>@QFLK�QE>Q�OBPRIQP�FK�AB>QE�	B�D�
>�AB>QE�OBPRIQFKD�COLJ�>�QO>CCF@�>@@FABKQ�FK�TEF@E�LKB�AOFSBO�OB@HIBPPIV�ORKP�>�OBA
IFDEQ
�

Assault and Battery

.OAFK>OFIV�TB�TLRIA�P>V�QE>Q�>�MBOPLK�TEL�E>P�PQOR@H�>KLQEBO�E>P�a>PP>RIQBAb�EFJ�
3B@EKF@>IIV�QE>Q�FP�>battery � `QEB�RKI>TCRI�>MMIF@>QFLK�LC�CLO@B�QL�>KLQEBO�MBOPLK�
3EB�CLO@B�KBBA�KLQ�?B�SFLIBKQ��(KABBA�>�J>K�TEL�HFPPBP�>�TLJ>K�FP�DRFIQV�LC�>
?>QQBOV�FC�EB�ALBP�FQ�>D>FKPQ�EBO�TFII��3EB�LQEBO�MBOPLK�J>V�@LKPBKQ�QL�QEB�CLO@B�
3E>Q�FP�LKB�OB>PLK�TEV�PRODBLKP�OBNRFOB�M>QFBKQP�QL�PFDK�@LKPBKQ�CLOJP�DFSFKD�QEB
AL@QLO�MBOJFPPFLK�QL�LMBO>QB��(K�QEB�>?PBK@B�LC�PR@E�>�@LKPBKQ�>K�LMBO>QFLK�FP�>
?>QQBOV��3E>Q�FP�>IPL�TEV�CLLQ?>II�MI>VBOP�>OB�KLQ�@LKPQ>KQIV�?BFKD�@E>ODBA�TFQE
?>QQBOV��3ELPB�TEL�>DOBB�QL�MI>V�CLLQ?>II�>DOBB�QL�PR?JFQ�QL�QEB�ORIBP�LC�QEB�D>JB
TEF@E�LC�@LROPB�FK@IRAB�QEB�OFDEQ�QL�Q>@HIB��!RQ�QEB�@LKPBKQ�ALBP�KLQ�>MMIV�QL�>II
>@QP�LC�MEVPF@>I�CLO@B��>�EL@HBV�MI>VBO�TEL�EFQP�>K�LMMLKBKQ�LSBO�QEB�EB>A�TFQE�EFP
PQF@H�@>K�?B�MOLPB@RQBA�CLO�QEB�@OFJB�LC�?>QQBOV�

"OFJFK>Iassault� FP�>KattemptQL�@LJJFQ�>�?>QQBOV�LO�QEB�ABIF?BO>QB�MI>@FKD�LC
>KLQEBO�FK�CB>O�LC�OB@BFSFKD�>K�FJJBAF>QB�?>QQBOV��(C�VLR�QEOLT�>�OL@H�>Q�>�COFBKA
?RQ�EB�J>K>DBP�QL�ALADB�FQ�VLR�E>SB�@LJJFQQBA�>K�>PP>RIQ��2LJB�PQ>QBP�IFJFQ�>K
>PP>RIQ�QL�>K�>QQBJMQ�QL�@LJJFQ�>�?>QQBOV�?V�LKB�TEL�E>P�>�aMOBPBKQ�>?FIFQVb�QL�AL
PL��/LFKQFKD�>K�RKIL>ABA�DRK�>KA�QEOB>QBKFKD�QL�PELLQ�TLRIA�KLQ�?B�>K�>PP>RIQ�KLO
LC�@LROPB�@LRIA�FQ�?B�>�?>QQBOV��3EB�JLABJ�QBKABK@V�ELTBSBO�FP�QL�ABCFKB�>K
>PP>RIQ�>P�>K�>QQBJMQ�QL�@LJJFQ�>�?>QQBOV�?V�LKB�TFQE�>Kapparent>?FIFQV�QL�AL�PL�

 PP>RIQ�>KA�?>QQBOV�J>V�?B�BU@RPBA��%LO�BU>JMIB�>�?>O�LTKBO�	LO�EBO�>DBKQ�QEB
?LRK@BO
�J>V�RPB�OB>PLK>?IB�CLO@B�QL�OBJLSB�>K�RKORIV�M>QOLK��(C�QEB�RPB�LC�CLO@B�FP
BU@BPPFSB�QEB�?LRK@BO�@>K�?B�CLRKA�DRFIQV�LC�>PP>RIQ�>KA�?>QQBOV�>KA�>�@FSFI�>@QFLK
@LRIA�>OFPB�>D>FKPQ�QEB�?>O�LTKBO�>P�TBII�

�� 3EB�RKI>TCRI�>MMIF@>QFLK�LC
CLO@B�QL�>KLQEBO�MBOPLK��3EB
CLO@B�KBBA�KLQ�?B�SFLIBKQ�

��  K�>QQBJMQ�QL�@LJJFQ�>
?>QQBOV�LO�QEB�ABIF?BO>QB
MI>@FKD�LC�>KLQEBO�FK�CB>O�LC
OB@BFSFKD�>K�FJJBAF>QB
?>QQBOV�
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Offenses against Property
Theft: Larceny, Robbery, Embezzlement, False Pretenses

3EB�@LK@BMQ�LC�QEBCQ�FP�C>JFIF>O�BKLRDE��+BPP�C>JFIF>O�FP�QEB�T>V�QEB�I>T�E>P�QOB>QBA
S>OFLRP�>PMB@QP�LC�QEB�>@Q�LC�PQB>IFKD��"OFJFK>I�I>T�AFPQFKDRFPEBP�>JLKD�J>KV
AFCCBOBKQ�@OFJBP�QE>Q�>OB�MLMRI>OIV�HKLTK�>P�QEBCQ��,>KV�QB@EKF@>I�TLOAP�E>SB
BKQBOBA�QEB�I>KDR>DB`?RODI>OV�I>O@BKV�OL??BOV`?RQ�>OB�LCQBK�RPBA�FK>@@RO>QBIV�
!OFBC�ABCFKFQFLKP�LC�QEB�JLOB�@LJJLK�QBOJP�>OB�AFP@RPPBA�EBOB�

3EB�?>PF@�@OFJB�LC�PQB>IFKD�MBOPLK>I�MOLMBOQV�FPlarceny � ��!V�FQP�LIA�@LJJLK�I>T
ABCFKFQFLK�PQFII�FK�RPB�QLA>V�I>O@BKV�FP�QEB�TOLKDCRI�aQ>HFKD�>KA�@>OOVFKD�>T>V�LC
QEB�MBOPLK>I�MOLMBOQV�LC�>KLQEBO�TFQE�FKQBKQ�QL�PQB>I�QEB�P>JB�b

3EB�PBM>O>QB�BIBJBKQP�LC�QEFP�LCCBKPB�E>SB�DFSBK�OFPB�QL�>II�HFKAP�LC�AFCCF@RIQ�@>PBP�
3>HB�QEB�QEBCQ�LC�CORFQ�CLO�BU>JMIB�TFQE�OBD>OA�QL�QEB�BPPBKQF>I�BIBJBKQ�LC
aMBOPLK>I�MOLMBOQV�b�(C�>�J>K�T>IHFKD�QEOLRDE�>K�LO@E>OA�MIR@HP�>�MB>@E�COLJ�>
QOBB�>KA�B>QP�FQ�EB�FP�KLQ�DRFIQV�LC�I>O@BKV�?B@>RPB�EB�E>P�KLQ�Q>HBK�>T>Vpersonal
MOLMBOQV�	QEB�MB>@E�FP�M>OQ�LC�QEB�I>KA�?BFKD�@LKKB@QBA�QL�QEB�QOBB
��!RQ�FC�EB�MF@HP
RM�>�MB>@E�IVFKD�LK�QEB�DOLRKA�EB�FP�DRFIQV�LC�I>O@BKV��.O�@LKPFABO�QEB�BIBJBKQ�LC
aQ>HFKDb�LO�a@>OOVFKD�>T>V�b�2KB>HFKD�FKQL�>�JLSFB�QEB>QBO�TFQELRQ�M>VFKD�FP�KLQ
>K�>@Q�LC�I>O@BKV�	QELRDE�FK�JLPQ�PQ>QBP�FQ�FP�>�@OFJFK>I�>@Q
��3>HFKD�BIB@QOF@FQV�?V
Q>MMFKD�FKQL�QEB�MLTBO�IFKBP�LC�>K�BIB@QOF@�RQFIFQV�T>P�PLJBQEFKD�QE>Q�?>CCIBA�GRADBP
I>QB�FK�QEB�KFKBQBBKQE�@BKQROV�?B@>RPB�FQ�T>P�KLQ�@IB>O�TEBQEBO�BIB@QOF@FQV�FP�>
aPLJBQEFKDb�QE>Q�@>K�?B�Q>HBK��,LABOK�PQ>QRQBP�E>SB�QBKABA�QL�J>HB�@IB>O�QE>Q
BIB@QOF@FQV�@>K�?B�QEB�L?GB@Q�LC�I>O@BKV��.O�@LKPFABO�QEB�BIBJBKQ�LC�>K�aFKQBKQ�QL
PQB>I�QEB�P>JB�b�(C�VLR�?LOOLT�VLRO�COFBKAdP�!,6�TFQELRQ�EFP�MBOJFPPFLK�FK�LOABO
QL�DL�QL�QEB�DOL@BOV�PQLOB�FKQBKAFKD�QL�OBQROK�FQ�TFQEFK�>�CBT�JFKRQBP�>KA�QEBK�AL
OBQROK�FQ�VLR�E>SB�KLQ�@LJJFQQBA�I>O@BKV��!RQ�FC�VLR�JBBQ�>KLQEBO�COFBKA�>Q�QEB
PQLOB�TEL�@LKSFK@BP�VLR�QL�Q>HB�>�ILKD�GLVOFAB�TFQE�QEB�@>O�>KA�VLR�OBQROK�ELROP
I>QBO�VLR�J>V�E>SB�@LJJFQQBA�I>O@BKV�

 �M>OQF@RI>O�CLOJ�LC�I>O@BKV�FProbbery � �TEF@E�FP�ABCFKBA�>P�I>O@BKV�COLJ�>�MBOPLK
?V�JB>KP�LC�SFLIBK@B�LO�FKQFJFA>QFLK�

+>O@BKV�FKSLISBP�QEB�Q>HFKD�LC�MOLMBOQV�COLJ�QEB�MLPPBPPFLK�LC�>KLQEBO��2RMMLPB
QE>Q�>�MBOPLK�IBDFQFJ>QBIV�@LJBP�QL�MLPPBPP�QEB�MOLMBOQV�LC�>KLQEBO�>KA�TOLKDCRIIV
>MMOLMOF>QBP�FQ`CLO�BU>JMIB�>K�>RQLJL?FIB�JB@E>KF@�BKQORPQBA�TFQE�VLRO�@>O
OBCRPBP�QL�OBQROK�FQ�LO�>�?>KH�QBIIBO�TEL�FP�BKQFQIBA�QL�QBJMLO>OV�MLPPBPPFLK�LC�@>PE
FK�EFP�AO>TBO�Q>HBP�FQ�ELJB�TFQE�EFJ��3EB�@LJJLK�I>T�E>A�QOLR?IB�TFQE�PR@E�@>PBP
?B@>RPB�QEB�QEFBC�FK�QEBPB�@>PBP�>IOB>AV�E>A�MLPPBPPFLK��EFP�@OFJB�T>P�FK�>PPRJFKD
LTKBOPEFM��3LA>V�PR@E�TOLKDCRI�@LKSBOPFLK�HKLTK�>Pembezzlement� �E>P�?BBK
J>AB�>�PQ>QRQLOV�LCCBKPB�FK�>II�PQ>QBP�

�� 3EB�TOLKDCRI�Q>HFKD�>KA
@>OOVFKD�>T>V�LC�QEB�MBOPLK>I
MOLMBOQV�LC�>KLQEBO�TFQE
FKQBKQ�QL�PQB>I�QEB�P>JB�

�� +>O@BKV�COLJ�>�MBOPLK�?V
JB>KP�LC�SFLIBK@B�LO
FKQFJFA>QFLK�

��  �CLOJ�LC�I>O@BKV�FK�TEF@E�>
MBOPLK�BKQORPQBA�TFQE
PLJBLKB�BIPBdP�MOLMBOQV
TOLKDCRIIV�Q>HBP�PLIB
MLPPBPPFLK�LO�E>P�QEB�FKQBKQ�QL
Q>HB�PLIB�MLPPBPPFLK�
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2Q>QRQBP�>D>FKPQ�I>O@BKV�>KA�BJ?BWWIBJBKQ�AFA�KLQ�@LSBO�>II�QEB�D>MP�FK�QEB�I>T�� 
@LK@BMQR>I�MOL?IBJ�>OFPBP�FK�QEB�@>PB�LC�LKB�TEL�FP�QOF@HBA�FKQL�DFSFKD�RM�EFP�QFQIB
QL�MOLMBOQV��(K�I>O@BKV�>KA�BJ?BWWIBJBKQ�QEB�QEFBC�D>FKP�MLPPBPPFLK�LO�LTKBOPEFM
TFQELRQ�>KV�@LKPBKQ�LC�QEB�LTKBO�LO�@RPQLAF>K�LC�QEB�MOLMBOQV��2RMMLPB�ELTBSBO
QE>Q�>K�>RQLJL?FIB�AB>IBO�>DOBBP�QL�Q>HB�EFP�@RPQLJBOdP�MOBPBKQ�@>O�>P�>�QO>AB�FK�
3EB�@RPQLJBO�P>VP�QE>Q�EB�E>P�CRII�QFQIB�QL�QEB�@>O��(K�C>@Q�QEB�@RPQLJBO�FP�PQFII
M>VFKD�LCC�>K�FKPQ>IIJBKQ�IL>K�>KA�QEB�CFK>K@B�@LJM>KV�E>P�>K�FKQBOBPQ�FK�QEB�LIA
@>O��(C�QEB�CFK>K@B�@LJM>KV�OBMLPPBPPBP�QEB�@>O�QEB�@RPQLJBO`TEL�DLQ�>�KBT�@>O�>Q
>�AFP@LRKQ�?B@>RPB�LC�EFP�C>IPB�OBMOBPBKQ>QFLK`@>KKLQ�?B�P>FA�QL�E>SB�Q>HBK�QEB
KBT�@>O�?V�I>O@BKV�LO�BJ?BWWIBJBKQ��-BSBOQEBIBPP�EB�QOF@HBA�QEB�AB>IBO�FKQL
PBIIFKD�>KA�QEB�AB>IBO�TFII�E>SB�ILPQ�QEB�S>IRB�LC�QEB�OBMLPPBPPBA�@>O��.?SFLRPIV�QEB
@RPQLJBO�FP�DRFIQV�LC�>�@OFJFK>I�>@Q��QEB�PQ>QRQBP�LRQI>TFKD�FQ�OBCBO�QL�QEFP�QOF@HBOV�>P
QEB�@OFJB�LCfalse pretenses�� �ABCFKBA�>P�L?Q>FKFKD�LTKBOPEFM�LC�QEB�MOLMBOQV�LC
>KLQEBO�?V�J>HFKD�RKQORB�OBMOBPBKQ>QFLKP�LC�C>@Q�TFQE�FKQBKQ�QL�ABCO>RA�

 �KRJ?BO�LC�MOL?IBJP�E>SB�>OFPBK�FK�QEB�GRAF@F>I�FKQBOMOBQ>QFLK�LC�C>IPB�MOBQBKPB
PQ>QRQBP��.KB�@LK@BOKP�TEBQEBO�QEB�Q>HFKD�FP�MBOJ>KBKQ�LO�LKIV�QBJMLO>OV��3EB
@>PB�LCState v. Mills	2B@QFLK������">PBP�
�PELTP�QEB�PR?QIB�NRBPQFLKP�QE>Q�@>K�?B
MOBPBKQBA�>KA�QEB�A>KDBOP�FKEBOBKQ�FK�@LJJFQQFKD�a>�IFQQIB�CO>RA�b

(K�QEBMills@>PB�QEB�@I>FJ�T>P�QE>Q�>�JLOQD>DB�FKPQORJBKQ�AB>IFKD�TFQE�LKB�M>O@BI
LC�I>KA�T>P�RPBA�FKPQB>A�CLO�>KLQEBO��3EFP�FP�>�C>IPB�OBMOBPBKQ>QFLK�LC�C>@Q��2RMMLPB
?V�@LKQO>PQ�QE>Q�>�MBOPLK�JFPOBMOBPBKQP�EFP�PQ>QB�LC�JFKA��a(�TFII�M>V�VLR�?>@H
QLJLOOLTb�EB�P>VP�HKLTFKD�CRII�TBII�QE>Q�EB�ALBP�KLQ�FKQBKA�QL��">K�PR@E�>
JFPOBMOBPBKQ>QFLK�>JLRKQ�QL�C>IPB�MOBQBKPBP�MRKFPE>?IB�>P�>�@OFJFK>I�LCCBKPB��(K
JLPQ�GROFPAF@QFLKP�FQ�@>KKLQ�� �C>IPB�MOBQBKPB�SFLI>QFLK�OBI>QBP�QL�>�M>PQ�BSBKQ�LO
BUFPQFKD�C>@Q�KLQ�QL�>�PQ>QBJBKQ�LC�FKQBKQFLK��(C�FQ�TBOB�LQEBOTFPB�>KVLKB�C>FIFKD�QL
M>V�>�AB?Q�JFDEQ�CFKA�EFJPBIC�C>@FKD�@OFJFK>I�MOLPB@RQFLK�>KA�?RPFKBPP�TLRIA�?B
IBPP�MOLKB�QL�Q>HB�OFPHP�

3EB�MOL?IBJ�LC�MOLSFKD�FKQBKQ�FP�BPMB@F>IIV�AFCCF@RIQ�TEBK�>�MBOPLK�E>P�>S>FIBA
EFJPBIC�LC�QEB�PBOSF@BP�LC�>KLQEBO�TFQELRQ�M>VFKD�� �@LJJLK�BU>JMIB�FP�PLJBLKB
IB>SFKD�>�OBPQ>RO>KQ�TFQELRQ�M>VFKD�CLO�QEB�JB>I��(K�JLPQ�PQ>QBP�QEFP�FP�PMB@FCF@>IIV
ABCFKBA�FK�QEB�PQ>QRQBP�>Ptheft of services�

Receiving Stolen Property

.KB�TEL�BKD>DBP�FKreceiving stolen property �� TFQE�HKLTIBADB�QE>Q�FQ�FP�PQLIBK�FP
DRFIQV�LC�>�CBILKV�LO�JFPABJB>KLO�ABMBKAFKD�LK�QEB�S>IRB�LC�QEB�MOLMBOQV��3EB
OB@BFMQ�KBBA�KLQ�?B�MBOPLK>I��FC�QEB�MOLMBOQV�FP�ABIFSBOBA�QL�>�MI>@B�RKABO�QEB
@LKQOLI�LC�QEB�OB@BFSBO�QEBK�EB�FP�ABBJBA�QL�E>SB�OB@BFSBA�FQ��a*KLTIBADBb�FP
@LKPQORBA�?OL>AIV��KLQ�JBOBIV�>@QR>I�HKLTIBADB�?RQ�	@LOOB@Q
�?BIFBC�>KA�PRPMF@FLK

���  �CLOJ�LC�I>O@BKV�FK�TEF@E�QEB
OFDEQCRI�LTKBO�FP�QOF@HBA�FKQL
DFSFKD�RM�QFQIB�QL�EFP�LO�EBO
MOLMBOQV�

��� #BMBKAFKD�LK�QEB�S>IRB�LC�QEB
MOLMBOQV�FC�VLR�OB@BFSB
MOLMBOQV�COLJ�>KLQEBO�MBOPLK
HKLTFKD�QE>Q�FQ�E>P�?BBK
PQLIBK�VLR�E>SB�@LJJFQQBA
BFQEBO�>�JFPABJB>KLO�LO�>
CBILKV�

"E>MQBO���"OFJFK>I�+>T
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	PQOLKD�BKLRDE�KLQ�QL�FKSBPQFD>QB�CLO�CB>O�QE>Q�QEB�MOLMBOQV�TFII�QROK�LRQ�QL�E>SB
?BBK�PQLIBK
�>OB�PRCCF@FBKQ�CLO�@LKSF@QFLK�

Forgery

Forgery �� FP�C>IPB�TOFQFKD�LC�>�AL@RJBKQ�LC�IBD>I�PFDKFCF@>K@B�	LO�>MM>OBKQ�IBD>I
PFDKFCF@>K@B�
�TFQE�FKQBKQ�QL�ABCO>RA��(Q�FK@IRABP�QEB�J>HFKD�RM�LC�>�C>IPB�AL@RJBKQ
LO�QEB�>IQBO>QFLK�LC�>K�BUFPQFKD�LKB��3EB�TOFQFKD�KBBA�KLQ�?B�ALKB�?V�E>KA�?RQ�@>K
?B�?V�>KV�JB>KP`QVMFKD�MOFKQFKD�>KA�PL�CLOQE��#L@RJBKQP�@LJJLKIV�QEB�PR?GB@Q
LC�CLODBOV�>OB�KBDLQF>?IB�FKPQORJBKQP�	@EB@HP�JLKBV�LOABOP�>KA�QEB�IFHB
�ABBAP
OB@BFMQP�@LKQO>@QP�>KA�?FIIP�LC�I>AFKD��3EB�CLODBA�FKPQORJBKQ�JRPQ�FQPBIC�?B�C>IPB
KLQ�JBOBIV�@LKQ>FK�>�C>IPBELLA��(C�VLR�C>HB�VLRO�KBFDE?LOdP�PFDK>QROB�LK�LKB�LC�EFP
@EB@HP�J>AB�LRQ�QL�@>PE�VLR�E>SB�@LJJFQQBA�CLODBOV��!RQ�FC�VLR�PFDK�>�@EB@H�LC
VLRO�LTK�QE>Q�FP�J>AB�LRQ�QL�@>PE�HKLTFKD�QE>Q�QEBOB�FP�KL�JLKBV�FK�VLRO
@EB@HFKD�>@@LRKQ�QEB�FKPQORJBKQ�FP�KLQ�CLODBA�QELRDE�QEB�>@Q�J>V�?B�@OFJFK>I�FC
ALKB�TFQE�QEB�FKQBKQ�QL�ABCO>RA�

3EB�JBOB�J>HFKD�LC�>�CLODBA�FKPQORJBKQ�FP�RKI>TCRI��2L�FP�QEB�aRQQBOFKDb�	LO
MOBPBKQ>QFLK
�LC�PR@E�>K�FKPQORJBKQ�TEBQEBO�LO�KLQ�QEB�LKB�RQQBOFKD�FQ�>@QR>IIV
CLODBA�FQ��3EB�RPR>I�BU>JMIB�LC�>�C>IPB�PFDK>QROB�FP�?V�KL�JB>KP�QEB�LKIV�T>V�QL
@LJJFQ�CLODBOV��(C�ALKB�TFQE�FKQBKQ�QL�ABCO>RA�QEB�?>@HA>QFKD�LC�>�AL@RJBKQ�QEB
JLAFCF@>QFLK�LC�>�@LOMLO>QB�K>JB�LO�QEB�CFIIFKD�FK�LC�IFKBP�IBCQ�?I>KH�LK�>�CLOJ�@>K
>II�@LKPQFQRQB�CLODBOV�

Extortion

4KABO�@LJJLK�I>Textortion �� @LRIA�LKIV�?B�@LJJFQQBA�?V�>�DLSBOKJBKQ�LCCF@F>I
TEL�@LOORMQIV�@LIIB@QBA�>K�RKI>TCRI�CBB�RKABO�@LILO�LC�LCCF@B�� �@LJJLK�BU>JMIB�FP
>�P>I>OFBA�?RFIAFKD�FKPMB@QLO�TEL�OBCRPBP�QL�FPPRB�>�MBOJFQ�RKIBPP�QEB�MBOJFQQBB
M>VP�EFJ��4KABO�JLABOK�PQ>QRQBP�QEB�@OFJB�LC�BUQLOQFLK�E>P�?BBK�?OL>ABKBA�QL
FK@IRAB�QEB�TOLKDCRI�@LIIB@QFLK�LC�JLKBV�LO�PLJBQEFKD�BIPB�LC�S>IRB�?V�>KVLKB�?V
JB>KP�LC�>�QEOB>Q�	PELOQ�LC�>�QEOB>Q�LC�FJJBAF>QB�MEVPF@>I�SFLIBK@B�CLO�PR@E�>
QEOB>Q�TLRIA�J>HB�QEB�ABJ>KA�>K�>@Q�LC�OL??BOV
��3EFP�HFKA�LC�BUQLOQFLK�FP�RPR>IIV
@>IIBA�?I>@HJ>FI��3EB�?I>@HJ>FI�QEOB>Q�@LJJLKIV�FP�QL�BUMLPB�PLJB�C>@Q�LC�QEB
SF@QFJdP�MOFS>QB�IFCB�LO�QL�J>HB�>�C>IPB�>@@RP>QFLK�>?LRQ�EFJ�

Offenses against Habitation and Other Offenses
Burglary

Burglary �� FP�KLQ�>�@OFJB�>D>FKPQ�MOLMBOQV��(Q�FP�ABCFKBA�>P�aQEB�?OB>HFKD�>KA
BKQBOFKD�LC�QEB�ATBIIFKD�LC�>KLQEBO�FK�QEB�KFDEQQFJB�TFQE�FKQBKQ�QL�@LJJFQ�>
CBILKV�b�3EB�FKQBKQ�QL�PQB>I�FP�KLQ�>K�FPPRB��>�J>K�TEL�PKB>HP�FKQL�>�TLJ>KdP�ELJB

��� %>IPB�TOFQFKD�LC�>�AL@RJBKQ�LC
IBD>I�PFDKFCF@>K@B�	LO�>MM>OBKQ
IBD>I�PFDKFCF@>K@B
�TFQE�FKQBKQ
QL�ABCO>RA�

��� 3EB�TOLKDCRI�@LIIB@QFLK�LC
JLKBV�LO�PLJBQEFKD�BIPB�LC
S>IRB�?V�>KVLKB�?V�JB>KP�LC�>
QEOB>Q�

��� 3EB�@OFJB�LC�?OB>HFKD�>KA
BKQBOFKD�QEB�ATBIIFKD�MI>@B�LC
>KLQEBO�TFQE�FKQBKQ�QL�@LJJFQ
>�CBILKV�QEBOBFK�

"E>MQBO���"OFJFK>I�+>T
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FKQBKQ�LK�O>MFKD�EBO�E>P�@LJJFQQBA�>�?RODI>OV�BSBK�FC�EB�ALBP�KLQ�@>OOV�LRQ�QEB
>@Q��3EB�PQRABKQ�ALFKD�@OFQF@>I�QEFKHFKD�TFII�KL�ALR?Q�KLQF@B�QE>Q�QEB�ABCFKFQFLK
MOLSFABP�MIBKQV�LC�OLLJ�CLO�>ODRJBKQ��6E>Q�FP�a?OB>HFKDb��	3EB�@LROQP�AL�KLQ
OBNRFOB�>@QR>I�ABPQOR@QFLK��QEB�JBOB�LMBKFKD�LC�>�@ILPBA�ALLO�BSBK�FC�RKIL@HBA�FP
BKLRDE�
�6E>Q�FP�BKQOV��6EBK�ALBP�KFDEQ�?BDFK��6E>Q�HFKA�LC�FKQBKQ��6ELPB
ATBIIFKD��">K�>�I>KAILOA�?RODI>OFWB�QEB�ATBIIFKD�LC�EFP�QBK>KQ��	8BP�
�">K�>�MBOPLK
?RODI>OFWB�EFP�LTK�ELJB��	-L�


Arson

4KABO�@LJJLK�I>Tarson�� T>P�QEB�J>IF@FLRP�?ROKFKD�LC�QEB�ATBIIFKD�LC�>KLQEBO�
!ROKFKD�LKBdP�LTK�ELRPB�CLO�MROMLPBP�LC�@LIIB@QFKD�FKPRO>K@B�T>P�KLQ�>K�>@Q�LC
>OPLK�RKABO�@LJJLK�I>T��3EB�PQ>QRQBP�QLA>V�J>HB�FQ�>�CBILKV�FKQBKQFLK>IIV�QL�PBQ
CFOB�QL�>KV�?RFIAFKD�TEBQEBO�LO�KLQ�FQ�FP�>�ATBIIFKD�>KA�TEBQEBO�LO�KLQ�QEB�MROMLPB
FP�QL�@LIIB@Q�FKPRO>K@B�

Bribery

Bribery �� FP�>�@LOORMQ�M>VJBKQ�	LO�OB@BFMQ�LC�PR@E�>�M>VJBKQ
�CLO�LCCF@F>I�>@QFLK�
3EB�M>VJBKQ�@>K�?B�FK�@>PE�LO�FK�QEB�CLOJ�LC�>KV�DLLAP�FKQ>KDF?IBP�LO�PBOSF@BP
QE>Q�QEB�OB@FMFBKQ�TLRIA�CFKA�S>IR>?IB��4KABO�@LJJLK�I>T�LKIV�>�MR?IF@�LCCF@F>I
@LRIA�?B�?OF?BA��(K�JLPQ�PQ>QBP�?OF?BOV�@E>ODBP�@>K�OBPRIQ�COLJ�QEB�?OF?B�LC�>KVLKB
MBOCLOJFKD�>�MR?IF@�CRK@QFLK�

!OF?FKD�>�MR?IF@�LCCF@F>I�FK�DLSBOKJBKQ�MOL@ROBJBKQ�	@LKQO>@QFKD
�@>K�OBPRIQ�FK
PBOFLRP�@OFJFK>I�@E>ODBP��!OF?FKD�>�MR?IF@�LCCF@F>I�FK�>�CLOBFDK�@LRKQOV�QL�TFK�>
@LKQO>@Q�@>K�OBPRIQ�FK�@E>ODBP�RKABO�QEB�%LOBFDK�"LOORMQ�/O>@QF@BP� @Q�

Perjury

Perjury �� FP�QEB�@OFJB�LC�DFSFKD�>�C>IPB�L>QE�BFQEBO�LO>IIV�LO�FK�TOFQFKD�FK�>�GRAF@F>I
LO�LQEBO�LCCF@F>I�MOL@BBAFKD�	IFBP�J>AB�FK�MOL@BBAFKDP�LQEBO�QE>K�@LROQP�>OB
PLJBQFJBP�QBOJBA�aC>IPB�PTB>OFKDb
��3L�?B�MBOGROFLRP�QEB�L>QE�JRPQ�E>SB�?BBK
J>AB�@LOORMQIV`QE>Q�FP�TFQE�HKLTIBADB�QE>Q�FQ�T>P�C>IPB�LO�TFQELRQ�PFK@BOB�?BIFBC
QE>Q�FQ�T>P�QORB�� K�FKKL@BKQ�JFPQ>HB�FP�KLQ�MBOGROV�� �PQ>QBJBKQ�QELRDE�QORB�FP
MBOGROV�FC�QEB�J>HBO�LC�FQ�?BIFBSBP�FQ�QL�?B�C>IPB��2Q>QBJBKQP�PR@E�>P�a(�ALKdQ
OBJBJ?BOb�LO�aQL�QEB�?BPQ�LC�JV�HKLTIBADBb�>OB�KLQ�PRCCF@FBKQ�QL�MOLQB@Q�>�MBOPLK
TEL�FP�IVFKD�COLJ�@LKSF@QFLK�CLO�MBOGROV��3L�PRMMLOQ�>�@E>ODB�LC�MBOGROV�ELTBSBO
QEB�C>IPB�PQ>QBJBKQ�JRPQ�?B�aJ>QBOF>Ib�JB>KFKD�QE>Q�QEB�PQ>QBJBKQ�FP�OBIBS>KQ�QL
TE>QBSBO�QEB�@LROQ�FP�QOVFKD�QL�CFKA�LRQ�

��� 3EB�FKQBKQFLK>I�PBQQFKD�LC�>�CFOB
QL�>KV�?RFIAFKD�TEBQEBO
@LJJBO@F>I�LO�OBPFABKQF>I�>KA
TEBQEBO�LO�KLQ�CLO�QEB�MROMLPB
LC�@LIIB@QFKD�FKPRO>K@B
MOL@BBAP�

���  �PB@OBQ�M>VJBKQ�QL�>KLQEBO�QL
DBQ�QEBJ�QL�C>SLO�QEB�M>VBO�LC
QEB�?OF?B�LO�EFP�?RPFKBPP
LOD>KFW>QFLK�� �?OF?B�@LRIA
LCCBOBA�FK�>�@LJJBO@F>I
QO>KP>@QFLK�TEF@E�RPR>IIV
O>FPBP�BQEF@>I�FPPRBP�LO�@LRIA
?B�LCCBOBA�QL�DBQ�>�MR?IF@
LCCF@F>I�QL�>@Q�	LO�FDKLOB�>
@OFJFK>I�>@Q
�FK�C>SLO�LC�QEB
MBOPLK�LO�CFOJ�M>VFKD��!OF?BOV
LC�>�PQ>QB�LO�CBABO>I�MR?IF@
LCCF@F>I�FP�DBKBO>IIV�>�@OFJFK>I
LCCBKPB�?LQE�CLO�QEB�?OF?B
M>VBO�>KA�QEB�LCCF@F>I�>@@BMQFKD
QEB�?OF?B�

��� 3EB�@OFJB�LC�DFSFKD�>�C>IPB
L>QE�BFQEBO�LO>IIV�LO�FK
TOFQFKD�FK�>�GRAF@F>I�LO�LQEBO
LCCF@F>I�MOL@BBAFKD�
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White-Collar Crime

White-collar crime �� �>P�AFPQFKDRFPEBA�COLJ�aPQOBBQ�@OFJBb�OBCBOP�DBKBO>IIV�QL
CO>RA�OBI>QBA�>@QP�@>OOFBA�LRQ�FK�>�KLKSFLIBKQ�T>V�RPR>IIV�@LKKB@QBA�TFQE�?RPFKBPP�
 OJBA�?>KH�OL??BOV�FP�KLQ�>�TEFQB�@LII>O�@OFJB�?RQ�BJ?BWWIBJBKQ�?V�>�QBIIBO�LO
?>KH�LCCF@BO�FP��,>KV�TEFQB�@LII>O�@OFJBP�>OB�FK@IRABA�TFQEFK�QEB�PQ>QRQLOV
ABCFKFQFLKP�LC�BJ?BWWIBJBKQ�>KA�C>IPB�MOBQBKPBP��,LPQ�>OB�SFLI>QFLKP�LC�PQ>QB�I>T�
#BMBKAFKD�LK�ELT�QEBV�>OB�@>OOFBA�LRQ�J>KV�LC�QEBPB�P>JB�@OFJBP�>OB�>IPL
SFLI>QFLKP�LC�CBABO>I�I>T�

 KV�>@Q�LC�CO>RA�FK�TEF@E�QEB�4KFQBA�2Q>QBP�MLPQ>I�PVPQBJ�FP�RPBA�LO�TEF@E�FKSLISBP
FKQBOPQ>QB�MELKB�@>IIP�LO�(KQBOKBQ�@LKKB@QFLKP�FP�>�SFLI>QFLK�LC�CBABO>I�I>T��+FHBTFPB
J>KV�AFCCBOBKQ�>@QP�>OLRKA�QEB�?RVFKD�>KA�PBIIFKD�LC�PB@ROFQFBP�@>K�ORK�>CLRI�LC
CBABO>I�PB@ROFQFBP�I>TP��.QEBO�TEFQB�@LII>O�@OFJBP�FK@IRAB�Q>U�CO>RA��MOF@B�CFUFKD�
SFLI>QFLKP�LC�CLLA�AORD�>KA�BKSFOLKJBKQ>I�I>TP��@LOMLO>QB�?OF?BOV�LC�CLOBFDK
@LJM>KFBP��>KA`QEB�KBTBPQ�CLOJ`@LJMRQBO�CO>RA��2LJB�LC�QEBPB�>OB�AFP@RPPBA
EBOB��LQEBOP�>OB�@LSBOBA�FK�I>QBO�@E>MQBOP�

Mail and Wire Fraud

%BABO>I�I>T�MOLEF?FQP�QEB�RPB�LC�QEB�J>FIP�LO�>KV�FKQBOPQ>QB�BIB@QOLKF@
@LJJRKF@>QFLKP�JBAFRJ�CLO�QEB�MROMLPB�LC�CROQEBOFKD�>�aP@EBJB�LO�>OQFCF@B�QL
ABCO>RA�b�3EB�PQ>QRQB�FP�?OL>A�>KA�FQ�FP�OBI>QFSBIV�B>PV�CLO�MOLPB@RQLOP�QL�MOLSB�>
SFLI>QFLK��3EB�I>T�>IPL�?>KP�>QQBJMQP�QL�ABCO>RA�PL�QEB�MOLPB@RQLO�KBBA�KLQ�PELT
QE>Q�QEB�P@EBJB�TLOHBA�LO�QE>Q�>KVLKB�PRCCBOBA�>KV�ILPPBP��a%O>RAb�FP�?OL>AIV
@LKPQORBA��>KVLKB�TEL�RPBP�QEB�J>FIP�LO�QBIBMELKB�QL�ABCO>RA�>KVLKB�BIPB�LC
SFOQR>IIV�>KVQEFKD�KLQ�GRPQ�LC�JLKBV�@>K�?B�@LKSF@QBA�RKABO�QEB�I>T��(K�LKB�@>PB�>
PQ>QB�DLSBOKLO�T>P�@LKSF@QBA�LC�J>FI�CO>RA�TEBK�EB�QLLH�?OF?BP�QL�FKCIRBK@B�QEB
PBQQFKD�LC�O>@FKD�A>QBP��3EB�@LROQdP�QEBLOV�T>P�QE>Q�EB�ABCO>RABA�QEB�@FQFWBKOV�LC�FQP
OFDEQ�QL�EFP�aELKBPQ�>KA�C>FQECRI�PBOSF@BPb�>P�DLSBOKLO�United States v. Isaacs�����%��A
�����	�QE�"FO������
�@BOQ��ABKFBA�����42�����	����
�

Violations of Antitrust Law

(K"E>MQBO����� KQFQORPQ�+>T�TB�@LKPFABO�QEB�CRKA>JBKQ>IP�LC�>KQFQORPQ�I>T�TEF@E
CLO�QEB�JLPQ�M>OQ�>CCB@QP�QEB�?RPFKBPP�BKQBOMOFPB�@FSFIIV��!RQ�SFLI>QFLKP�LC�2B@QFLK��
LC�QEB�2EBOJ>K� @Q�TEF@E�@LKABJKP�>@QFSFQFBP�FK�aOBPQO>FKQ�LC�QO>ABb�	FK@IRAFKD
MOF@B�CFUFKD
�>OB�>IPL�@OFJBP�

���  KV�KRJ?BO�LC�@OFJBP�RPR>IIV
FKSLISFKD�>�?RPFKBPP�@LKQBUQ�
>KV�FIIBD>I�>@Q�@LJJFQQBA�?V
KLKSFLIBKQ�JB>KP�QL�L?Q>FK�>
MBOPLK>I�LO�?RPFKBPP
>AS>KQ>DB�
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Violations of the Food and Drug Act

3EB�CBABO>I�%LLA�#ORD�>KA�"LPJBQF@� @Q�MOLEF?FQP�>KV�MBOPLK�LO�@LOMLO>QFLK�COLJ
PBKAFKD�FKQL�FKQBOPQ>QB�@LJJBO@B�>KV�>ARIQBO>QBA�LO�JFP?O>KABA�CLLA�AORD
@LPJBQF@P�LO�OBI>QBA�ABSF@B��%LO�BU>JMIB�FK�>������@>PB� IIBODBK�E>A�QL�M>V�>
@OFJFK>I�CFKB�CLO�J>OHBQFKD�!LQLU�>P�>�EB>A>@EB�LO�M>FK�OBIFBSBO�>�RPB�QE>Q�E>A�KLQ
?BBK�>MMOLSBA�?V�QEB�%LLA�>KA�#ORD� AJFKFPQO>QFLK��4KIFHB�JLPQ�@OFJFK>I�PQ>QRQBP
TFIICRIKBPP�LO�ABIF?BO>QB�JFP@LKAR@Q�FP�KLQ�>K�BIBJBKQ�LC�QEB�>@Q�� P�QEBUnited States
v� Park@>PB�	2B@QFLK������">PBP�
�PELTP�>K�BUB@RQFSB�@>K�?B�EBIA�@OFJFK>IIV�IF>?IB
BSBK�QELRDE�EB�J>V�E>SB�E>A�KL�MBOPLK>I�HKLTIBADB�LC�QEB�SFLI>QFLK�

Environmental Crimes

,>KV�CBABO>I�BKSFOLKJBKQ>I�PQ>QRQBP�E>SB�@OFJFK>I�MOLSFPFLKP��3EBPB�FK@IRAB�QEB
%BABO>I�6>QBO�/LIIRQFLK�"LKQOLI� @Q�	@LJJLKIV�@>IIBA�QEB�"IB>K�6>QBO� @Q
��QEB
1FSBOP�>KA�'>O?LOP� @Q�LC������	QEB�1BCRPB� @Q
��QEB�"IB>K� FO� @Q��QEB�%BABO>I
(KPB@QF@FAB�%RKDF@FAB�>KA�1LABKQF@FAB� @Q�	%(%1 
��QEB�3LUF@�2R?PQ>K@BP�"LKQOLI
 @Q�	32" 
��>KA�QEB�1BPLRO@B�"LKPBOS>QFLK�>KA�1B@LSBOV� @Q�	1"1 
��4KABO�QEB
"IB>K�6>QBO� @Q�CLO�BU>JMIB�TOLKDCRI�AFP@E>ODB�LC�MLIIRQ>KQP�FKQL�K>SFD>?IB
T>QBOP�@>OOFBP�>�CFKB�O>KDFKD�COLJ�������QL��������MBO�A>V�>KA�FJMOFPLKJBKQ�CLO
RM�QL�LKB�VB>O��a1BPMLKPF?IB�@LOMLO>QB�LCCF@BOPb�>OB�PMB@FCF@>IIV�FK@IRABA�>P
MLQBKQF>I�ABCBKA>KQP�FK�@OFJFK>I�MOLPB@RQFLKP�RKABO�QEB�>@Q��3EBV�@>K�FK@IRAB
LCCF@BOP�TEL�E>SB�OBPMLKPF?FIFQV�LSBO�>�MOLGB@Q�TEBOB�PR?@LKQO>@QLOP�>KA�QEBFO
BJMILVBBP�>@QR>IIV�@>RPBA�QEB�AFP@E>ODB�U.S. v. Hanousek�����%��A������	�QE�"FO�
����
�

Violations of the Foreign Corrupt Practices Act

 P�>�?VMOLAR@Q�LC�6>QBOD>QB�CBABO>I�LCCF@F>IP�>Q�QEB�2B@ROFQFBP�>KA�$U@E>KDB
"LJJFPPFLK�>KA�QEB�(KQBOK>I�1BSBKRB�2BOSF@B�RK@LSBOBA�J>KV�FKPQ>K@BP�LC�?OF?BP
M>FA�?V�J>GLO�@LOMLO>QFLKP�QL�LCCF@F>IP�LC�CLOBFDK�DLSBOKJBKQP�QL�TFK�@LKQO>@QP
TFQE�QELPB�DLSBOKJBKQP��"LKDOBPP�OBPMLKABA�FK������TFQE�QEB�%LOBFDK�"LOORMQ
/O>@QF@BP� @Q�TEF@E�FJMLPBA�>�PQOFKDBKQ�OBNRFOBJBKQ�QE>Q�QEB�AFPMLPFQFLK�LC�>PPBQP
?B�>@@RO>QBIV�>KA�C>FOIV�>@@LRKQBA�CLO�FK�>�@LJM>KVdP�?LLHP�>KA�OB@LOAP��3EB�>@Q
>IPL�J>AB�FIIBD>I�QEB�M>VJBKQ�LC�?OF?BP�QL�CLOBFDK�LCCF@F>IP�LO�QL�>KVLKB�TEL�TFII
QO>KPJFQ�QEB�JLKBV�QL�>�CLOBFDK�LCCF@F>I�QL�>PPFPQ�QEB�M>VLO�	QEB�LKB�LCCBOFKD�>KA
ABIFSBOFKD�QEB�JLKBV
�FK�DBQQFKD�?RPFKBPP�

Violations of the Racketeering Influenced and Corrupt Organizations Act

(K������"LKDOBPP�BK>@QBA�QEB�1>@HBQBBOFKD�(KCIRBK@BA�>KA�"LOORMQ�.OD>KFW>QFLKP
 @Q�	1(".
�>FJBA�>Q�BKAFKD�LOD>KFWBA�@OFJBdP�FKCFIQO>QFLK�FKQL�IBDFQFJ>QB�?RPFKBPP�
3EB�>@Q�QBIIP�@LROQP�QL�@LKPQORB�FQP�I>KDR>DB�?OL>AIV�aQL�BCCB@QR>QB�FQP�OBJBAF>I

"E>MQBO���"OFJFK>I�+>T

����3VMBP�LC�"OFJBP ���



MROMLPBb�>KA�J>KV�TEL�>OB�KLQ�M>OQ�LC�LOD>KFWBA�@OFJB�E>SB�?BBK�PR@@BPPCRIIV
MOLPB@RQBA�RKABO�QEB�>@Q��(Q�?>KP�>�aM>QQBOK�LC�O>@HBQBBOFKDb�ABCFKBA�>P�QEB
@LJJFPPFLK�LC�>Q�IB>PQ�QTL�>@QP�TFQEFK�QBK�VB>OP�LC�>KV�LC�>�S>OFBQV�LC�>IOB>AV�
BUFPQFKD�@OFJBP�FK@IRAFKD�J>FI�TFOB�>KA�PB@ROFQFBP�CO>RA��3EB�>@Q�QERP�J>HBP�J>KV
QVMBP�LC�CO>RA�PR?GB@Q�QL�PBSBOB�MBK>IQFBP�

Computer Crime

Computer crime �� DBKBO>IIV�C>IIP�FKQL�CLRO�@>QBDLOFBP��	�
�QEBCQ�LC�JLKBV�CFK>K@F>I
FKPQORJBKQP�LO�MOLMBOQV��	�
�JFP>MMOLMOF>QFLK�LC�@LJMRQBO�QFJB��	�
�QEBCQ�LC
MOLDO>JP��>KA�	�
�FIIBD>I�>@NRFPFQFLK�LC�FKCLOJ>QFLK��3EB�J>FK�CBABO>I�PQ>QRQLOV
CO>JBTLOH�CLO�J>KV�@LJMRQBO�@OFJBP�FP�QEB�"LJMRQBO�%O>RA�>KA� ?RPB� @Q�	"%  �
PBB3>?IB������2RJJ>OV�LC�/OLSFPFLKP�LC�QEB�"LJMRQBO�%O>RA�>KA� ?RPB� @Q�
�
"LKDOBPP�LKIV�MOLEF?FQBA�@LJMRQBO�CO>RA�>KA�>?RPB�TEBOB�QEBOB�T>P�>�CBABO>I
FKQBOBPQ�>P�TEBOB�@LJMRQBOP�LC�QEB�DLSBOKJBKQ�TBOB�FKSLISBA�LO�TEBOB�QEB�@OFJB
T>P�FKQBOPQ>QB�FK�K>QROB�

3>?IB���� 2RJJ>OV�LC�/OLSFPFLKP�LC�QEB�"LJMRQBO�%O>RA�>KA� ?RPB� @Q

.?Q>FKFKD�K>QFLK>I�PB@ROFQV�FKCLOJ>QFLK2B@��	>
	�

���VB>OP�J>UFJRJ�	���VB>OP�PB@LKA
LCCBKPB


3OBPM>PPFKD�FK�>�DLSBOKJBKQ�@LJMRQBO2B@��	>
	�
 ��VB>O�	�


"LJMOLJFPFKD�QEB�@LKCFABKQF>IFQV�LC�>
@LJMRQBO

2B@��	>
	�
 ��VB>O�	��


 @@BPPFKD�>�@LJMRQBO�QL�ABCO>RA�>KA
L?Q>FK�S>IRB

2B@��	>
� ��VB>OP�	��


(KQBKQFLK>I�>@@BPP�>KA�OB@HIBPP�A>J>DB	>
	�
	 
	FF
 ��VB>OP�	��


3O>CCF@HFKD�FK�M>PPTLOAP 	>
	�
 ��VB>O�	��


KEY TAKEAWAY

.CCBKPBP�@>K�?B�>D>FKPQ�MBOPLKP�>D>FKPQ�MOLMBOQV�LO�>D>FKPQ�MR?IF@�MLIF@V
	>P�TEBK�VLR�?OF?B�>�MR?IF@�LCCF@F>I�@LJJFQ�MBOGROV�LO�RPB�MR?IF@�DLLAP
PR@E�>P�QEB�J>FIP�LO�QEB�(KQBOKBQ�QL�@LJJFQ�CO>RA�SFLI>QB�>KQFQORPQ�I>TP�LO
@LJJFQ�LQEBO�TEFQB�@LII>O�@OFJBP
�

���  KV�@OFJB�	RPR>IIV�QEBCQ�LC
PLJB�PLOQ�LO�P>?LQ>DB

@LJJFQQBA�TFQE�QEB�>FA�LC�>
@LJMRQBO�
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EXERCISES

�� 6EF@E�ALBP�JLOB�PBOFLRP�E>OJ�QL�PL@FBQV��PQOBBQ�@OFJBP�LO�TEFQB�@LII>O
@OFJBP�

�� 6EV�>OB�S>OFLRP�@OFJBP�PL�AFCCF@RIQ�QL�ABCFKB�MOB@FPBIV�
�� 'RKDOV�'>OLIA�DLBP�?V�QEB�ELJB�LC�)R>KFQ>�,>OQFKBW��)R>KFQ>�E>P�GRPQ

CFKFPEBA�?>HFKD�>�@EBOOV�MFB�>KA�PBQP�FQ�FK�QEB�LMBK�TFKALTPFII�QL�@LLI�
'>OLIA�PJBIIP�QEB�MFB�COLJ�QEB�PFABT>IH��(Q�FP�QTFIFDEQ��TEFIB�PQFII�IFDEQ
QEB�PRK�E>P�LCCF@F>IIV�PBQ��'>OLIA�OB>@EBP�FKQL�QEB�TFKALT�CO>JB�>KA
OBJLSBP�QEB�MFB��3B@EKF@>IIV�E>P�'>OLIA�@LJJFQQBA�?RODI>OV��6E>Q�>OB
QEB�FPPRBP�EBOB�?>PBA�LK�QEB�ABCFKFQFLK�LC�?RODI>OV�

�� 6E>Q�FP�CO>RA��'LT�FP�FQ�AFCCBOBKQ�COLJ�AFPELKBPQV��(P�?BFKD�AFPELKBPQ�>
@OFJFK>I�LCCBKPB��(C�PL�E>SB�VLR�?BBK�>�@OFJFK>I�>IOB>AV�QLA>V�

"E>MQBO���"OFJFK>I�+>T
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6.3 The Nature of a Criminal Act

LEARNING OBJECTIVES

�� 4KABOPQ>KA�ELT�FQ�FP�MLPPF?IB�QL�@LJJFQ�>�@OFJFK>I�>@Q�TFQELRQ�>@QR>IIV
ALFKD�>KVQEFKD�QE>Q�VLR�QEFKH�JFDEQ�?B�@OFJFK>I�

��  K>IVWB�>KA�BUMI>FK�QEB�FJMLOQ>K@B�LC�FKQBKQFLK�FK�@OFJFK>I�I>T�>KA
@OFJFK>I�MOLPB@RQFLKP�

�� $UMI>FK�ELT�>�@LOMLO>QFLK�@>K�?B�DRFIQV�LC�>�@OFJB�BSBK�QELRDE�FQ�FP�>
@LOMLO>QFLKdP�>DBKQP�QE>Q�@LJJFQ�QEB�@OFJB�

3L�?B�DRFIQV�LC�>�@OFJB�VLR�JRPQ�E>SB�>@QBA��,BKQ>I�ABPFOB�LO�FKQBKQ�QL�AL�PL�FP
FKPRCCF@FBKQ��!RQ�TE>Q�@LKPQFQRQBP�>K�>@Q��3EFP�NRBPQFLK�?B@LJBP�FJMLOQ>KQ�TEBK
PLJBLKB�?BDFKP�QL�@LJJFQ�>�@OFJB�LO�ALBP�PL�FK�>PPL@F>QFLK�TFQE�LQEBOP�LO�FKQBKAP
QL�AL�LKB�QEFKD�?RQ�TFKAP�RM�ALFKD�PLJBQEFKD�BIPB�

Attempt

(Q�FP�KLQ�KB@BPP>OV�QL�@LJJFQ�QEB�FKQBKABA�@OFJB�QL�?B�CLRKA�DRFIQV�LC�>�@OFJFK>I
LCCBKPB�� KattemptQL�@LJJFQ�QEB�@OFJB�FP�MRKFPE>?IB�>P�TBII�QELRDE�RPR>IIV�KLQ�>P
PBSBOBIV��%LO�BU>JMIB�!OBQQ�MLFKQP�>�DRK�>Q� PEIBV�FKQBKAFKD�QL�PELLQ�EBO�AB>A��'B
MRIIP�QEB�QOFDDBO�?RQ�EFP�>FJ�FP�LCC�>KA�EB�JFPPBP�EBO�EB>OQ�?V�CLRO�CBBQ��'B�FP�DRFIQV
LC�>K�>QQBJMQ�QL�JROABO��2RMMLPB�ELTBSBO�QE>Q�B>OIFBO�FK�QEB�A>V�TEBK�EB�T>P
MOBM>OFKD�QL�PELLQ� PEIBV�!OBQQ�E>A�?BBK�LSBOEB>OA�FK�EFP�>M>OQJBKQ�JRQQBOFKD�QL
EFJPBIC�LC�EFP�FKQBKQFLK�>KA�QE>Q�>�KBFDE?LO�@>IIBA�QEB�MLIF@B��6EBK�QEBV�>OOFSBA
EB�T>P�GRPQ�PK>MMFKD�EFP�DRK�FKQL�EFP�PELRIABO�ELIPQBO�

 Q�QE>Q�MLFKQ�@LROQP�FK�JLPQ�PQ>QBP�TLRIA�KLQ�@LKPFABO�EFJ�DRFIQV�LC�>K�>QQBJMQ
?B@>RPB�EB�E>A�KLQ�M>PPBA�?BVLKA�QEB�PQ>DB�LCpreparation�� CQBO�E>SFKD�?RQQLKBA
EFP�G>@HBQ�EB�JFDEQ�E>SB�OB@LKPFABOBA�>KA�MRQ�QEB�DRK�>T>V��#BQBOJFKFKD�TEBK�QEB
>@@RPBA�E>P�M>PPBA�?BVLKA�JBOB�MOBM>O>QFLK�>KA�Q>HBK�>K�>@QR>I�PQBM�QLT>OA
perpetratingQEB�@OFJB�FP�LCQBK�AFCCF@RIQ�>KA�FP�RPR>IIV�CLO�QEB�GROV�QL�AB@FAB�

Impossibility

6E>Q�FC�>�ABCBKA>KQ�FP�>@@RPBA�LC�>QQBJMQFKD�>�@OFJB�QE>Q�FP�C>@QR>IIV�FJMLPPF?IB�
%LO�BU>JMIB�PRMMLPB�QE>Q�JBK�?BIFBSBA�QEBV�TBOB�O>MFKD�>�AORKHBK�RK@LKP@FLRP
TLJ>K�>KA�TBOB�I>QBO�>@@RPBA�LC�>QQBJMQBA�O>MB�?RQ�ABCBKABA�LK�QEB�DOLRKAP�LC
C>@QR>I�FJMLPPF?FIFQV�?B@>RPB�QEB�TLJ>K�T>P�>@QR>IIV�AB>A�>Q�QEB�QFJB�PBUR>I

"E>MQBO���"OFJFK>I�+>T

���



FKQBO@LROPB�QLLH�MI>@B��.O�PRMMLPB�QE>Q�>�ERP?>KA�FKQBKABA�QL�MLFPLK�EFP�TFCB�TFQE
PQOV@EKFKB�FK�EBO�@LCCBB�?RQ�MRQ�PRD>O�FK�QEB�@LCCBB�FKPQB>A��3EB�aJBKP�OB>b�LO
@OFJFK>I�FKQBKQ�T>P�QEBOB�?RQ�QEB�>@Q�FQPBIC�T>P�KLQ�@OFJFK>I�	O>MB�OBNRFOBP�>�IFSB
SF@QFJ�>KA�JROABO�?V�MLFPLKFKD�OBNRFOBP�QEB�RPB�LC�MLFPLK
��2Q>QBP�>OB�AFSFABA�LK
QEFP�?RQ�QEFOQV�PBSBK�PQ>QBP�E>SB�ORIBA�LRQ�C>@QR>I�FJMLPPF?FIFQV�>P�>�ABCBKPB�QL�QEB
@OFJB�LC�>QQBJMQ�

+BD>I�FJMLPPF?FIFQV�FP�AFCCBOBKQ�>KA�FP�RPR>IIV�>@HKLTIBADBA�>P�>�S>IFA�ABCBKPB��(C
QEB�ABCBKA>KQ�@LJMIBQBP�>II�LC�EFP�FKQBKABA�>@QP�?RQ�QELPB�>@QP�AL�KLQ�CRICFII�>II�QEB
OBNRFOBA�BIBJBKQP�LC�>�@OFJB�QEBOB�@LRIA�?B�>�PR@@BPPCRI�aFJMLPPF?FIFQVb�ABCBKPB��(C
!>OKBV�	TEL�E>P�MLLO�PFDEQ
�PELLQP�>Q�>�QOBB�PQRJM�QEFKHFKD�FQ�FP�EFP�KBFDE?LO
1>IME�FKQBKAFKD�QL�HFII�EFJ�E>P�EB�@LJJFQQBA�>K�>QQBJMQ��,>KV�@LROQP�TLRIA�ELIA
QE>Q�EB�E>P�KLQ��!RQ�QEB�AFPQFK@QFLK�?BQTBBK�C>@QR>I�FJMLPPF?FIFQV�>KA�IBD>I
FJMLPPF?FIFQV�FP�KLQ�>IT>VP�@IB>O�>KA�QEB�QOBKA�PBBJP�QL�?B�QL�MRKFPE�QEB�FKQBKABA
>QQBJMQ�

Conspiracy

4KABO�?LQE�CBABO>I�>KA�PQ>QB�I>TP�FQ�FP�>�PBM>O>QB�LCCBKPB�QL�TLOH�TFQE�LQEBOP
QLT>OA�QEB�@LJJFPPFLK�LC�>�@OFJB��6EBK�QTL�LO�JLOB�MBLMIB�@LJ?FKB�QL�@>OOV�LRQ
>K�RKI>TCRI�MROMLPB�QEBV�>OB�BKD>DBA�FK�>�@LKPMFO>@V��3EB�I>T�LC�@LKPMFO>@V�FP
NRFQB�?OL>A�BPMB@F>IIV�TEBK�FQ�FP�RPBA�?V�MOLPB@RQLOP�FK�@LKKB@QFLK�TFQE�TEFQB�
@LII>O�@OFJBP��,>KV�MBLMIB�@>K�?B�PTBMQ�RM�FK�QEB�KBQ�LC�@LKPMFO>@V�?B@>RPB�FQ�FP
RKKB@BPP>OV�QL�PELT�QE>Q�QEB�>@QFLKP�QEBV�QLLH�TBOB�PRCCF@FBKQ�QL�@LKPQFQRQB�BFQEBO
QEB�@OFJB�LO�>K�>QQBJMQ��4PR>IIV�QEB�MOLPB@RQFLK�KBBAP�QL�PELT�LKIV�	�
�>K
>DOBBJBKQ�>KA�	�
�>�PFKDIB�LSBOQ�>@Q�FK�CROQEBO>K@B�LC�QEB�@LKPMFO>@V��3ERP�FC�QEOBB
MBLMIB�>DOBB�QL�OL?�>�?>KH�>KA�FC�LKB�LC�QEBJ�DLBP�QL�>�PQLOB�QL�MRO@E>PB�>�DRK�QL
?B�RPBA�FK�QEB�ELIARM�QEB�QEOBB�@>K�?B�@LKSF@QBA�LC�@LKPMFO>@V�QL�@LJJFQ�OL??BOV�
$SBK�QEB�MRO@E>PB�LC�>K�>RQLJL?FIB�QL�?B�RPBA�>P�QEB�DBQ>T>V�@>O�@LRIA�PRMMLOQ�>
@LKPMFO>@V�@LKSF@QFLK�

3EB�>@Q�LC�>KV�LKB�LC�QEB�@LKPMFO>QLOP�FP�FJMRQBA�QL�QEB�LQEBO�JBJ?BOP�LC�QEB
@LKPMFO>@V��(Q�ALBP�KLQ�J>QQBO�CLO�FKPQ>K@B�QE>Q�LKIV�LKB�LC�QEB�?>KH�OL??BOP�CFOBA
QEB�DRK�QE>Q�HFIIBA�>�DR>OA�� II�@>K�?B�@LKSF@QBA�LC�JROABO��3E>Q�FP�PL�BSBK�FC�LKB�LC
QEB�@LKPMFO>QLOP�T>P�PQ>QFLKBA�>P�>�ILLHLRQ�PBSBO>I�?IL@HP�>T>V�>KA�BSBK�FC�EB
PMB@FCF@>IIV�QLIA�QEB�LQEBOP�QE>Q�EFP�>DOBBJBKQ�QL�@LLMBO>QB�TLRIA�BKA�aGRPQ�>P�PLLK
>P�QEBOB�FP�PELLQFKD�b

Agency and Corporations

 �MBOPLK�@>K�?B�DRFIQV�LC�>�@OFJB�FC�EB�>@QP�QEOLRDE�>KLQEBO�� D>FK�QEB�RPR>I�OB>PLK
CLO�aFJMRQFKDb�QEB�DRFIQ�LC�QEB�>@QLO�QL�>KLQEBO�FP�QE>Q�?LQE�TBOB�BKD>DBA�FK�>
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@LKPMFO>@V��!RQ�FJMRQ>QFLK�LC�DRFIQ�FP�KLQ�IFJFQBA�QL�>�@LKPMFO>@V��3EB�>DBKQ�J>V�?B
FKKL@BKQ�BSBK�QELRDE�EB�M>OQF@FM>QBP�� �@LOMLO>QB�LCCF@BO�AFOB@QP�>�GRKFLO�BJMILVBB
QL�Q>HB�>�@BOQ>FK�?>D�>KA�ABIFSBO�FQ�QL�QEB�LCCF@BOdP�ELJB��3EB�BJMILVBB�OB>PLK>?IV
?BIFBSBP�QE>Q�QEB�LCCF@BO�FP�BKQFQIBA�QL�QEB�?>D��4K?BHKLTKPQ�QL�QEB�BJMILVBB�QEB
?>D�@LKQ>FKP�JLKBV�QE>Q�?BILKDP�QL�QEB�@LJM>KV�>KA�QEB�LCCF@BO�TFPEBP�QL�HBBM�FQ�
3EFP�FP�KLQ�>�@LKPMFO>@V��3EB�BJMILVBB�FP�KLQ�DRFIQV�LC�I>O@BKV�?RQ�QEB�LCCF@BO�FP
?B@>RPB�QEB�>DBKQdP�>@Q�FP�FJMRQBA�QL�EFJ�

2FK@B�FKQBKQ�FP�>�KB@BPP>OV�@LJMLKBKQ�LC�@OFJB�>K�>DBKQdP�FKQBKQ�@>KKLQ�?B
FJMRQBA�QL�EFP�MOFK@FM>I�FC�QEB�MOFK@FM>I�AFA�KLQ�PE>OB�QEB�FKQBKQ��3EB�@LJM>KV
MOBPFABKQ�QBIIP�EBO�P>IBP�J>K>DBO�a&L�J>HB�PROB�LRO�?FDDBPQ�@RPQLJBO�OBKBTP�EFP
@LKQO>@Q�CLO�KBUQ�VB>Ob`?V�TEF@E�PEB�JB>KQ�a#LKdQ�FDKLOB�LRO�?FDDBPQ�@RPQLJBO�b
2Q>KAFKD�?BCLOB�QEB�@RPQLJBOdP�MRO@E>PFKD�>DBKQ�QEB�P>IBP�J>K>DBO�QEOB>QBKP�QL
QBII�QEB�MRO@E>PFKD�>DBKQdP�?LPP�QE>Q�QEB�MRO@E>PFKD�>DBKQ�E>P�?BBK�@EB>QFKD�LK�EFP
BUMBKPB�>@@LRKQ�RKIBPP�EB�PFDKP�>�KBT�@LKQO>@Q��3EB�P>IBP�J>K>DBO�@LRIA�?B
@LKSF@QBA�LC�?I>@HJ>FI�?RQ�QEB�@LJM>KV�MOBPFABKQ�@LRIA�KLQ�

">K�>�@LOMLO>QFLK�?B�DRFIQV�LC�>�@OFJB��%LO�J>KV�QVMBP�LC�@OFJBP�QEB�DRFIQ�LC
FKAFSFAR>I�BJMILVBBP�J>V�?B�FJMRQBA�QL�QEB�@LOMLO>QFLK��3ERP�QEB�>KQFQORPQ
PQ>QRQBP�BUMIF@FQIV�PQ>QB�QE>Q�QEB�@LOMLO>QFLK�J>V�?B�@LKSF@QBA�>KA�CFKBA�CLO
SFLI>QFLKP�?V�BJMILVBBP��3EFP�FP�PL�BSBK�QELRDE�QEB�PE>OBELIABOP�>OB�QEB�LKBP�TEL
RIQFJ>QBIV�JRPQ�M>V�QEB�MOF@B`>KA�TEL�J>V�E>SB�E>A�KLQEFKD�QL�AL�TFQE�QEB�@OFJB
KLO�QEB�MLTBO�QL�PQLM�FQ��3EB�I>T�LC�@LOMLO>QB�@OFJFK>I�OBPMLKPF?FIFQV�E>P�?BBK
@E>KDFKD�FK�OB@BKQ�VB>OP��3EB�QBKABK@V�FP�QL�ELIA�QEB�@LOMLO>QFLK�IF>?IB�RKABO
@OFJFK>I�I>T�FC�QEB�>@Q�E>P�?BBK�AFOB@QBA�?V�>�OBPMLKPF?IB�LCCF@BO�LO�DOLRM�TFQEFK�QEB
@LOMLO>QFLK�	QEB�MOBPFABKQ�LO�?L>OA�LC�AFOB@QLOP
�

KEY TAKEAWAY

 IQELRDE�MOLSFKD�QEB�FKQBKQ�QL�@LJJFQ�>�@OFJB�	QEB�JBKP�OB>
�FP�BPPBKQF>I
QEB�FKQBKQ�@>K�?B�BPQ>?IFPEBA�?V�FKCBOBK@B�	@FO@RJPQ>KQF>IIV
��"LKPMFO>QLOP
J>V�KLQ�>@QR>IIV�@LJJFQ�>�@OFJB�CLO�BU>JMIB�?RQ�FK�MOBM>OFKD�CLO�>
@OFJFK>I�>@Q�QEBV�J>V�?B�DRFIQV�LC�QEB�@OFJB�LC�@LKPMFO>@V��"BOQ>FK
@LOMLO>QB�LCCF@BOP�>P�TBII�J>V�KLQ�?B�AFOB@QIV�@LJJFQQFKD�@OFJFK>I�>@QP�?RQ
J>V�?B�EBIA�@OFJFK>IIV�OBPMLKPF?IB�CLO�>@QP�LC�QEBFO�>DBKQP�>KA�@LKQO>@QLOP�
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EXERCISES

�� &FSB�>K�BU>JMIB�LC�ELT�PLJBLKB�@>K�FKQBKA�QL�@LJJFQ�>�@OFJB�?RQ�C>FI
QL�@LJJFQ�LKB�

�� #BP@OF?B�>�PFQR>QFLK�TEBOB�QEBOB�FP�>�@LKPMFO>@V�QL�@LJJFQ�>�@OFJB
TFQELRQ�QEB�@OFJB�>@QR>IIV�Q>HFKD�MI>@B�

�� "OB>QB�>�P@BK>OFL�?>PBA�LK�@ROOBKQ�BSBKQP�TEBOB�>�@LOMLO>QFLK�@LRIA�?B
CLRKA�DRFIQV�LC�@LJJFQQFKD�>�@OFJB�BSBK�QELRDE�QEB�"$.�QEB�?L>OA�LC
AFOB@QLOP�>KA�QEB�PE>OBELIABOP�E>SB�KLQ�QEBJPBISBP�ALKB�>�@OFJFK>I�>@Q�

"E>MQBO���"OFJFK>I�+>T
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6.4 Responsibility

LEARNING OBJECTIVES

�� $UMI>FK�TEV�@OFJFK>I�I>T�DBKBO>IIV�OBNRFOBP�QE>Q�QEB�ABCBKA>KQ�@E>ODBA
TFQE�>�@OFJB�E>SB�@OFJFK>I��FKQBKQ��

�� *KLT�>KA�BUMI>FK�QEB�MLPPF?IB�BU@RPBP�OBI>QFKD�QL�OBPMLKPF?FIFQV�QE>Q�>OB
IBD>IIV�OB@LDKFWBA�?V�@LROQP�FK@IRAFKD�I>@H�LC�@>M>@FQV�

In General

3EB�JBKP�OB>�OBNRFOBJBKQ�ABMBKAP�LK�QEB�K>QROB�LC�QEB�@OFJB�>KA�>II�QEB
@FO@RJPQ>K@BP�PROOLRKAFKD�QEB�>@Q��(K�DBKBO>I�QELRDE�QEB�OBNRFOBJBKQ�JB>KP�QE>Q
QEB�>@@RPBA�JRPQ�FK�PLJB�T>V�E>SB�FKQBKABA�QEB�@OFJFK>I�@LKPBNRBK@BP�LC�EFP�>@Q�
2RMMLPB�CLO�BU>JMIB�QE>Q�"E>OIFB�DFSBP�&>?OFBIIB�>�MLFPLK�@>MPRIB�QL�PT>IILT��3E>Q
FP�QEB�>@Q��(C�&>?OFBIIB�AFBP�FP�"E>OIFB�DRFIQV�LC�JROABO��3EB�>KPTBO�ABMBKAP�LK�TE>Q
EFP�PQ>QB�LC�JFKA�T>P��.?SFLRPIV�FC�EB�D>SB�FQ�QL�EBO�FKQBKAFKD�QL�HFII�EBO�QEB�>@Q
T>P�JROABO�

6E>Q�FC�EB�D>SB�FQ�QL�EBO�HKLTFKD�QE>Q�QEB�@>MPRIB�T>P�MLFPLK�?RQ�?BIFBSFKD�QE>Q�FQ
TLRIA�LKIV�J>HB�EBO�JFIAIV�FII��3EB�>@Q�FP�PQFII�JROABO�?B@>RPB�TB�>OB�>II�IF>?IB�CLO
QEB�@LKPBNRBK@BP�LC�>KV�FKQBKQFLK>I�>@Q�QE>Q�J>V�@>RPB�E>OJ�QL�LQEBOP��!RQ�PRMMLPB
QE>Q�&>?OFBIIB�E>A�>PHBA�'>OOV�CLO�>PMFOFK�>KA�EB�E>KABA�EBO�QTL�MFIIP�QE>Q�EB
OB>PLK>?IV�?BIFBSBA�QL�?B�>PMFOFK�	QEBV�@>JB�COLJ�QEB�>PMFOFK�?LQQIB�>KA�ILLHBA�IFHB
>PMFOFK
�?RQ�QE>Q�QROKBA�LRQ�QL�?B�MLFPLK�QEB�>@Q�TLRIA�KLQ�?B�JROABO�?B@>RPB�EB
E>A�KBFQEBO�FKQBKQ�KLO�>�PQ>QB�LC�HKLTIBADB�COLJ�TEF@E�FKQBKQ�@LRIA�?B�FKCBOOBA�

-LQ�BSBOV�@OFJFK>I�I>T�OBNRFOBP�@OFJFK>I�FKQBKQ�>P�>K�FKDOBAFBKQ�LC�QEB�@OFJB��,>KV
OBDRI>QLOV�@LABP�AB>IFKD�TFQE�QEB�MR?IF@�EB>IQE�>KA�P>CBQV�FJMLPB�PQOF@Q
OBNRFOBJBKQP��%>FIROB�QL�>AEBOB�QL�PR@E�OBNRFOBJBKQP�FP�>�SFLI>QFLK�TEBQEBO�LO�KLQ
QEB�SFLI>QLO�E>A�JBKP�OB>��3EBUnited States v. Park@>PB2B@QFLK������">PBP��>
AB@FPFLK�LC�QEB�42�2RMOBJB�"LROQ�PELTP�QEB�AFCCBOBKQ�@LKPFABO>QFLKP�FKSLISBA�FK
JBKP�OB>�

Excuses That Limit or Overcome Responsibility
Mistake of Fact and Mistake of Law

.OAFK>OFIV�FDKLO>K@B�LC�QEBlawFP�KLQ�>K�BU@RPB��(C�VLR�?BIFBSB�QE>Q�FQ�FP�MBOJFPPF?IB
QL�QROK�OFDEQ�LK�>�OBA�IFDEQ�?RQ�QEB�@FQV�LOAFK>K@B�MOLEF?FQP�FQ�VLRO�?BIFBC�BSBK�FC
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OB>PLK>?IB�ALBP�KLQ�BU@RPB�VLRO�SFLI>QFLK�LC�QEB�I>T��4KABO�@BOQ>FK�@FO@RJPQ>K@BP
ELTBSBO�FDKLO>K@B�LC�I>T�TFII�?B�BU@RPBA��(C�>�PQ>QRQB�FJMLPBP�@OFJFK>I�MBK>IQFBP
CLO�>K�>@QFLK�Q>HBK�TFQELRQ�>�IF@BKPB�>KA�FC�QEB�DLSBOKJBKQ�LCCF@F>I�OBPMLKPF?IB�CLO
FPPRFKD�QEB�IF@BKPB�CLOJ>IIV�QBIIP�VLR�QE>Q�VLR�AL�KLQ�KBBA�LKB�	QELRDE�FK�C>@Q�VLR
AL
�>�@LKSF@QFLK�CLO�SFLI>QFKD�QEB�PQ>QRQB�@>KKLQ�PQ>KA��(K�O>OB�@>PBP�>�I>TVBOdP
>ASF@B�@LKQO>OV�QL�QEB�PQ>QRQB�TFII�?B�EBIA�QL�BU@RPB�QEB�@IFBKQ�?RQ�RPR>IIV�QEB
@IFBKQ�FP�OBPMLKPF?IB�CLO�EFP�>QQLOKBVdP�JFPQ>HBP��.QEBOTFPB�>P�FQ�FP�P>FA�QEB�I>TVBO
TLRIA�?B�PRMBOFLO�QL�QEB�I>T�

(DKLO>K@B�LO�JFPQ>HB�LCfactJLOB�COBNRBKQIV�TFII�PBOSB�>P�>K�BU@RPB��(C�VLR�Q>HB�>
@L>Q�COLJ�>�OBPQ>RO>KQ�?BIFBSFKD�FQ�QL�?B�VLROP�VLR�@>KKLQ�?B�@LKSF@QBA�LC�I>O@BKV
FC�FQ�FP�KLQ��8LRO�ELKBPQ�JFPQ>HB�LC�C>@Q�KBD>QBP�QEB�OBNRFPFQB�FKQBKQ��(K�DBKBO>I�QEB
ORIB�FP�QE>Q�>�JFPQ>HBK�?BIFBC�LC�C>@Q�TFII�BU@RPB�@OFJFK>I�OBPMLKPF?FIFQV�FC�	�
�QEB
?BIFBC�FP�ELKBPQIV�EBIA�	�
�FQ�FP�OB>PLK>?IB�QL�ELIA�FQ�>KA�	�
�QEB�>@Q�TLRIA�KLQ�E>SB
?BBK�@OFJFK>I�FC�QEB�C>@QP�TBOB�>P�QEB�>@@RPBA�PRMMLPBA�QEBJ�QL�E>SB�?BBK�

Entrapment

.KB�@LJJLK�QB@EKFNRB�LC�@OFJFK>I�FKSBPQFD>QFLK�FP�QEB�RPB�LC�>K�RKABO@LSBO�>DBKQ
LO�AB@LV`QEB�MLIF@BJ>K�TEL�MLPBP�>P�>�?RVBO�LC�AORDP�COLJ�>�PQOBBQ�AB>IBO�LO�QEB
BI>?LO>QB�aPQFKDb�LMBO>QFLKP�FK�TEF@E�LPQBKPF?IV�PQLIBK�DLLAP�>OB�aPLIAb�QL
RKABOTLOIA�aCBK@BP�b�2LJBQFJBP�QEBPB�JBQELAP�>OB�QEB�LKIV�T>V�?V�TEF@E�@BOQ>FK
HFKAP�LC�@OFJB�@>K�?B�OLLQBA�LRQ�>KA�@LKSF@QFLKP�PB@ROBA�

!RQ�>�ORIB�>D>FKPQentrapment �� IFJFQP�QEB�IBD>I�>?FIFQV�LC�QEB�MLIF@B�QL�MI>V�QEB�OLIB
LC�@OFJFK>IP��3EB�MLIF@B�>OB�MBOJFQQBA�QL�RPB�PR@E�QB@EKFNRBP�QL�ABQB@Q�@OFJFK>I
>@QFSFQV��QEBV�>OB�KLQ�MBOJFQQBA�QL�AL�PL�QL�FKPQFD>QB�@OFJB��3EB�AFPQFK@QFLK�FP
RPR>IIV�J>AB�?BQTBBK�>�MBOPLK�TEL�FKQBKAP�QL�@LJJFQ�>�@OFJB�>KA�LKB�TEL�ALBP
KLQ��(C�QEB�MLIF@B�MOLSFAB�QEB�CLOJBO�TFQE�>K�LMMLOQRKFQV�QL�@LJJFQ�>�@OFJFK>I
>@Q`QEB�P>IB�LC�AORDP�QL�>K�RKABO@LSBO�>DBKQ�CLO�BU>JMIB`QEBOB�FP�KL�ABCBKPB�LC
BKQO>MJBKQ��!RQ�FC�QEB�MLIF@B�HKL@H�LK�QEB�ALLO�LC�LKB�KLQ�HKLTK�QL�?B�>�AORD�RPBO
>KA�MBOPFPQ�FK�>�ABJ>KA�QE>Q�EB�MRO@E>PB�AORDP�COLJ�QEBJ�CFK>IIV�LSBO@LJFKD�EFP
TFII�QL�OBPFPQ�>�@LKSF@QFLK�CLO�MRO@E>PB�>KA�MLPPBPPFLK�LC�AORDP�@>K�?B�LSBOQROKBA
LK�QEB�DOLRKA�LC�BKQO>MJBKQ�

Other Excuses

 �KRJ?BO�LC�LQEBO�@FO@RJPQ>K@BP�@>K�IFJFQ�LO�BU@RPB�@OFJFK>I�IF>?FIFQV��3EBPB
FK@IRAB�@LJMRIPFLK�	>�DRK�MLFKQBA�>Q�LKBdP�EB>A�?V�>�J>PHBA�J>K�TEL�>MM>OBKQIV
FP�RK>CO>FA�QL�RPB�QEB�TB>MLK�>KA�TEL�ABJ>KAP�QE>Q�VLR�EBIM�EFJ�OL?�>�PQLOB

ELKBPQ�@LKPBKQ�LC�QEB�aSF@QFJb�	QEB�NR>OQBO?>@H�TEL�FP�Q>@HIBA
�>AEBOBK@B�QL�QEB
OBNRFOBJBKQP�LC�IBDFQFJ>QB�MR?IF@�>RQELOFQV�I>TCRIIV�BUBO@FPBA�	>�MLIF@BJ>K�AFOB@QP

��� 6EBK�>�MLIF@B�LCCF@BO�LO�LQEBO
DLSBOKJBKQ�>DBKQ�BKQF@BP
MBLMIB�QL�@LJJFQ�@OFJBP�QEBV
TBOB�KLQ�AFPMLPBA�QL�@LJJFQ
TFQELRQ�QEB�DLSBOKJBKQ
>DBKQdP�PRDDBPQFLKP�>KA
FKAR@BJBKQP�
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>�QLTFKD�@LJM>KV�QL�OBJLSB�>�@>O�M>OHBA�FK�>�QLT�>T>V�WLKB
�QEB�MOLMBO�BUBO@FPB
LC�ALJBPQF@�>RQELOFQV�	>�M>OBKQ�J>V�PM>KH�>�@EFIA�TFQEFK�IFJFQP
�>KA�ABCBKPB�LC
PBIC�LQEBOP�MOLMBOQV�>KA�E>?FQ>QFLK��$>@E�LC�QEBPB�BU@RPBP�FP�>�@LJMIBU�PR?GB@Q�FK
FQPBIC�

Lack of Capacity

 �CROQEBO�ABCBKPB�QL�@OFJFK>I�MOLPB@RQFLK�FP�QEB�I>@H�LC�JBKQ>I�@>M>@FQV�QL�@LJJFQ
QEB�@OFJB��(KC>KQP�>KA�@EFIAOBK�>OB�@LKPFABOBA�FK@>M>?IB�LC�@LJJFQQFKD�>�@OFJB�
RKABO�@LJJLK�I>T�>KV�@EFIA�RKABO�QEB�>DB�LC�PBSBK�@LRIA�KLQ�?B�MOLPB@RQBA�CLO
>KV�>@Q��3E>Q�>DB�LC�FK@>M>@FQV�S>OFBP�COLJ�PQ>QB�QL�PQ>QB�>KA�FP�KLT�RPR>IIV�ABCFKBA
?V�PQ>QRQBP��+FHBTFPB�FKP>KFQV�LO�JBKQ>I�AFPB>PB�LO�ABCB@Q�@>K�?B�>�@LJMIBQB
ABCBKPB��(KQLUF@>QFLK�@>K�?B�>�ABCBKPB�QL�@BOQ>FK�@OFJBP�?RQ�QEB�JBOB�C>@Q�LC
AORKHBKKBPP�FP�KLQ�LOAFK>OFIV�PRCCF@FBKQ�

KEY TAKEAWAY

(K�QEB�4KFQBA�2Q>QBP�PLJB�@OFJBP�@>K�?B�@LJJFQQBA�?V�KLQ�CLIILTFKD�PQOF@Q
OBDRI>QLOV�OBNRFOBJBKQP�CLO�EB>IQE�P>CBQV�LO�QEB�BKSFOLKJBKQ��3EB�I>T
ALBP�MOLSFAB�BU@RPBP�COLJ�@OFJFK>I�IF>?FIFQV�CLO�JFPQ>HBP�LC�C>@Q
BKQO>MJBKQ�>KA�I>@H�LC�@>M>@FQV�

EXERCISES

�� #BP@OF?B�PBSBO>I�PFQR>QFLKP�FK�TEF@E�@LJMRIPFLK�@LKPBKQ�LO�LQEBO
BU@RPBP�Q>HB�>T>V�@OFJFK>I�IF>?FIFQV�

�� 8LRO�BJMILVBB�FP�AORKH�LK�QEB�GL?�>KA�@LJJFQP�QEB�@OFJB�LC�>PP>RIQ�>KA
?>QQBOV�LK�>�@RPQLJBO��'B�@I>FJP�I>@H�LC�@>M>@FQV�>P�>K�BU@RPB��2ELRIA
QEB�@LROQP�>@@BMQ�QEFP�BU@RPB��6EV�LO�TEV�KLQ�
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6.5 Procedure

LEARNING OBJECTIVES

�� #BP@OF?B�QEB�?>PF@�PQBMP�FK�MOBQOF>I�@OFJFK>I�MOL@BAROB�QE>Q�CLIILT�>
DLSBOKJBKQ�P�ABQBOJFK>QFLK�QL�>OOBPQ�PLJBLKB�CLO�>K�>IIBDBA�@OFJFK>I
>@Q�

�� #BP@OF?B�QEB�?>PF@�BIBJBKQP�LC�QOF>I�>KA�MLPQQOF>I�@OFJFK>I�MOL@BAROB�

3EB�MOL@BAROB�CLO�@OFJFK>I�MOLPB@RQFLKP�FP�@LJMIBU��/OL@BAROBP�TFII�S>OV�COLJ
PQ>QB�QL�PQ>QB�� �@OFJFK>I�@>PB�?BDFKP�TFQE�>K�>OOBPQ�FC�QEB�ABCBKA>KQ�FP�@>RDEQ�FK�QEB
>@Q�LO�CIBBFKD�COLJ�QEB�P@BKB��FC�QEB�ABCBKA>KQ�FP�KLQ�@>RDEQ�>�T>OO>KQ�CLO�QEB
ABCBKA>KQdP�>OOBPQ�TFII�FPPRB��3EB�T>OO>KQ�FP�FPPRBA�?V�>�GRADB�LO�>�J>DFPQO>QB�RMLK
OB@BFSFKD�>�@LJMI>FKQ�ABQ>FIFKD�QEB�@E>ODB�LC�>�PMB@FCF@�@OFJB�>D>FKPQ�QEB�>@@RPBA��(Q
FP�KLQ�BKLRDE�CLO�>�MLIF@B�LCCF@BO�QL�DL�?BCLOB�>�GRADB�>KA�P>V�a(dA�IFHB�VLR�QL�>OOBPQ
!LKKFB�?B@>RPB�(�QEFKH�PEBdP�GRPQ�JROABOBA�"IVAB�b�2EB�JRPQ�PRMMIV�BKLRDE
FKCLOJ>QFLK�QL�P>QFPCV�QEB�J>DFPQO>QB�QE>Q�QEBOB�FP�MOL?>?IB�@>RPB�	OB>PLK>?IB
DOLRKAP
�QL�?BIFBSB�QE>Q�QEB�>@@RPBA�@LJJFQQBA�QEB�@OFJB��3EB�T>OO>KQ�TFII�?B
FPPRBA�QL�>KV�LCCF@BO�LO�>DBK@V�QE>Q�E>P�MLTBO�QL�>OOBPQ�QEB�>@@RPBA�TFQE�T>OO>KQ�FK
E>KA�

3EB�>@@RPBA�TFII�?B�?OLRDEQ�?BCLOB�QEB�J>DFPQO>QB�CLO�>�MOBIFJFK>OV�EB>OFKD��3EB
MROMLPB�LC�QEB�EB>OFKD�FP�QL�ABQBOJFKB�TEBQEBO�QEBOB�FP�PRCCF@FBKQ�OB>PLK�QL�ELIA
QEB�>@@RPBA�CLO�QOF>I��(C�PL�QEB�>@@RPBA�@>K�?B�PBKQ�QL�G>FI�LO�?B�MBOJFQQBA�QL�J>HB
?>FI��!>FI�FP�>�PRJ�LC�JLKBV�M>FA�QL�QEB�@LROQ�QL�PB@ROB�QEB�ABCBKA>KQdP�>QQBKA>K@B
>Q�QOF>I��(C�EB�C>FIP�QL�>MMB>O�EB�CLOCBFQP�QEB�JLKBV��"LKPQFQRQFLK>IIV�?>FI�@>K�?B
TFQEEBIA�LKIV�FC�QEBOB�FP�OB>PLK�QL�?BIFBSB�QE>Q�QEB�>@@RPBA�TFII�CIBB�QEB�GROFPAF@QFLK�

.K@B�QEB�>OOBPQ�FP�J>AB�QEB�@>PB�FP�FK�QEB�E>KAP�LC�QEB�MOLPB@RQLO��(K�QEB�CFCQV
PQ>QBP�MOLPB@RQFLK�FP�>�CRK@QFLK�LC�QEB�AFPQOF@Q�>QQLOKBVdP�LCCF@B��3EBPB�LCCF@BP�>OB
RPR>IIV�LOD>KFWBA�LK�>�@LRKQV�?V�@LRKQV�?>PFP��(K�QEB�CBABO>I�PVPQBJ�@OFJFK>I
MOLPB@RQFLK�FP�E>KAIBA�?V�QEB�LCCF@B�LC�QEB�42�>QQLOKBV�LKB�LC�TELJ�FP�>MMLFKQBA
CLO�BSBOV�CBABO>I�AFPQOF@Q�

%LIILTFKD�QEB�MOBIFJFK>OV�EB>OFKD�QEB�MOLPB@RQLO�JRPQ�BFQEBO�CFIB�>K
information �� 	>�AL@RJBKQ�PQ>QFKD�QEB�@OFJB�LC�TEF@E�QEB�MBOPLK�?BFKD�EBIA�FP
>@@RPBA
�LO�>PH�QEBgrand jury �� CLO�>Kindictment �� ��3EB�DO>KA�GROV�@LKPFPQP�LC
QTBKQV�QEOBB�MBLMIB�TEL�PFQ�QL�ABQBOJFKB�TEBQEBO�QEBOB�FP�PRCCF@FBKQ�BSFABK@B�QL
T>OO>KQ�>�MOLPB@RQFLK��(Q�ALBP�KLQ�PFQ�QL�ABQBOJFKB�DRFIQ�LO�FKKL@BK@B��3EB

���  �CLOJ>I�@E>ODB�QE>Q�>�IBPP
PBOFLRP�@OFJB�E>P�?BBK
@LJJFQQBA�

���  �DOLRM�LC�@FQFWBKP�QE>Q�EB>O
QEB�PQ>QBdP�BSFABK@B�>KA
ABQBOJFKB�TEBQEBO�>
OB>PLK>?IB�?>PFP�	MOL?>?IB
@>RPB
�BUFPQP�CLO�?BIFBSFKD�QE>Q
>�@OFJB�E>P�?BBK�@LJJFQQBA
>KA�QERP�QE>Q�>�@OFJFK>I
MOL@BBAFKD�PELRIA�?B�?OLRDEQ
>D>FKPQ�>�ABCBKA>KQ�

���  �CLOJ>I�@E>ODB�QE>Q�>�PBOFLRP
@OFJB�E>P�?BBK�@LJJFQQBA�
TEBOB�>�DO>KA�GROV�FP
@LKSBKBA�>K�FKAF@QJBKQ�J>V
FPPRB�FC�MOL?>?IB�@>RPB�FP�CLRKA�
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FKAF@QJBKQ�FP�QEB�DO>KA�GROVdP�CLOJ>I�AB@I>O>QFLK�LC�@E>ODBP�LK�TEF@E�QEB�>@@RPBA
TFII�?B�QOFBA��(C�FKAF@QBA�QEB�>@@RPBA�CLOJ>IIV�?B@LJBP�>�ABCBKA>KQ�

3EB�ABCBKA>KQ�TFII�QEBK�?B�>OO>FDKBA�QE>Q�FP�?OLRDEQ�?BCLOB�>�GRADB�QL�>KPTBO�QEB
>@@RP>QFLK�FK�QEB�FKAF@QJBKQ��3EB�ABCBKA>KQ�J>V�MIB>A�DRFIQV�LO�KLQ�DRFIQV��(C�EB
MIB>AP�KLQ�DRFIQV�QEB�@>PB�TFII�?B�QOFBA�?BCLOB�>�GROV�	PLJBQFJBP�OBCBOOBA�QL�>P�>
MBQFQ�GROV
��3EB�GROV�@>KKLQ�@LKSF@Q�RKIBPP�FQ�CFKAP�QEB�ABCBKA>KQ�DRFIQVbeyond a
reasonable doubt�� �

3EB�ABCBKA>KQ�JFDEQ�E>SB�MIB>ABA�DRFIQV�QL�QEB�LCCBKPB�LO�QL�>�IBPPBO�@E>ODB�	LCQBK
OBCBOOBA�QL�>P�>�aIBPPBO�FK@IRABA�LCCBKPBb`PFJMIB�I>O@BKV�CLO�BU>JMIB�FP�>�IBPPBO
FK@IRABA�LCCBKPB�LC�OL??BOV�?B@>RPB�QEB�ABCBKA>KQ�J>V�KLQ�E>SB�RPBA�SFLIBK@B�?RQ
KBSBOQEBIBPP�PQLIB�COLJ�QEB�SF@QFJ
��2R@E�>�MIB>�FP�RPR>IIV�>OO>KDBA�QEOLRDEplea
bargaining �� TFQE�QEB�MOLPB@RQFLK��(K�OBQROK�CLO�QEB�MIB>�QEB�MOLPB@RQLO�MOLJFPBP
QL�OB@LJJBKA�QL�QEB�GRADB�QE>Q�QEB�PBKQBK@B�?B�IFJFQBA��3EB�GRADB�JLPQ�LCQBK�?RQ
KLQ�>IT>VP�DLBP�>ILKD�TFQE�QEB�MOLPB@RQLOdP�OB@LJJBKA>QFLK�

3EB�ABCBKA>KQ�FP�>IPL�MBOJFQQBA�QL�CFIB�>�MIB>�LC�KLIL�@LKQBKABOB�	KL�@LKQBPQ
�FK
MOLPB@RQFLKP�CLO�@BOQ>FK�@OFJBP��(K�PL�ALFKD�EB�KBFQEBO�>CCFOJP�KLO�ABKFBP�EFP�DRFIQ�
'B�J>V�?B�PBKQBK@BA�>P�QELRDE�EB�E>A�MIB>ABA�DRFIQV�>IQELRDE�RPR>IIV�>�KLIL�MIB>
FP�QEB�OBPRIQ�LC�>�MIB>�?>OD>FK��6EV�MIB>A�KLIL��(K�PLJB�LCCBKPBP�PR@E�>P�SFLI>QFLKP
LC�QEB�>KQFQORPQ�I>TP�QEB�PQ>QRQBP�MOLSFAB�QE>Q�MOFS>QB�MI>FKQFCCP�J>V�RPB�>
@LKSF@QFLK�LO�>�DRFIQV�MIB>�>P�MOLLC�QE>Q�QEB�ABCBKA>KQ�SFLI>QBA�QEB�I>T��3EFP�BK>?IBP
>�MI>FKQFCC�QL�MOLSB�IF>?FIFQV�TFQELRQ�MRQQFKD�LK�TFQKBPPBP�LO�BSFABK@B�>KA�OBAR@BP
QEB�@FSFI�QOF>I�QL�>�EB>OFKD�>?LRQ�QEB�A>J>DBP�QL�MI>FKQFCC��3EB�KLIL�MIB>�MBOJFQP�QEB
ABCBKA>KQ�QL�>SLFA�QEFP�PL�QE>Q�>KV�MI>FKQFCC�TFII�E>SB�QL�KLQ�LKIV�MOLSB�A>J>DBP
?RQ�>IPL�BPQ>?IFPE�@FSFI�IF>?FIFQV�

%LIILTFKD�>�DRFIQV�MIB>�LO�>�SBOAF@Q�LC�DRFIQ�QEB�GRADB�TFII�FJMLPB�>�PBKQBK@B�>CQBO
MOBPBKQBK@FKD�OBMLOQP�>OB�TOFQQBK�?V�S>OFLRP�@LROQ�LCCF@F>IP�	LCQBK�MOL?>QFLK
LCCF@BOP
��/BOJFPPF?IB�PBKQBK@BP�>OB�PMBIIBA�LRQ�FK�PQ>QRQBP�QELRDE�QEBPB�COBNRBKQIV
DFSB�QEB�GRADB�>�O>KDB�TFQEFK�TEF@E�QL�TLOH�	B�D��QTBKQV�VB>OP�QL�IFCB
��3EB�GRADB
J>V�PBKQBK@B�QEB�ABCBKA>KQ�QL�FJMOFPLKJBKQ�>�CFKB�LO�?LQE�LO�J>V�AB@FAB�QL
PRPMBKA�PBKQBK@B�	F�B��QEB�ABCBKA>KQ�TFII�KLQ�E>SB�QL�PBOSB�QEB�PBKQBK@B�>P�ILKD�>P
EB�PQ>VP�LRQ�LC�QOLR?IB
�

2BKQBK@FKD�RPR>IIV�@LJBP�?BCLOB�>MMB>I�� P�FK�@FSFI�@>PBP�QEB�ABCBKA>KQ�KLT
@LKSF@QBA�E>P�QEB�OFDEQ�QL�Q>HB�>Q�IB>PQ�LKB�>MMB>I�QL�EFDEBO�@LROQP�TEBOB�FPPRBP�LC
MOL@BAROB�>KA�@LKPQFQRQFLK>I�OFDEQP�J>V�?B�>ODRBA�

��� 3EB�MOLPB@RQLO�JRPQ�MOLSB
ELT�B>@E�BIBJBKQ�LC�QEB
LCCBKPB�@E>ODBA�FP�a?BVLKA�>
OB>PLK>?IB�ALR?Q�b

���  �ABCBKA>KQdP�MIB>�LC�DRFIQV
DFSBK�FK�BU@E>KDB�CLO�>
OB@LJJBKA>QFLK�COLJ�QEB
MOLPB@RQLO�QL�QEB�GRADB�CLO�>
IFJFQBA�LO�IBPPBO�PBKQBK@B�CLO
QEB�ABCBKA>KQ�

"E>MQBO���"OFJFK>I�+>T

����/OL@BAROB ���



KEY TAKEAWAY

"OFJFK>I�MOL@BAROB�FK�42�@LROQP�FP�ABPFDKBA�QL�MOLSFAB�>�C>FO�MOL@BPP�QL�?LQE
@OFJFK>I�ABCBKA>KQP�>KA�QL�PL@FBQV��3EB�DO>KA�GROV�PVPQBJ�MOLPB@RQLOF>I
AFP@OBQFLK�MIB>�?>OD>FKP�>KA�>MMB>IP�CLO�I>@H�LC�>�C>FO�QOF>I�>OB�>II�M>OQ�LC�42
@OFJFK>I�MOL@BAROB�

EXERCISES

�� '>OLIA�FP�@E>ODBA�TFQE�QEB�@OFJB�LC�>PP>RIQ�TFQE�>�AB>AIV�TB>MLK�TFQE
FKQBKQ�QL�HFII�LO�FKCIF@Q�PBOFLRP�?LAFIV�FKGROV��(Q�FP�>�JLOB�PBOFLRP�@OFJB
QE>K�PFJMIB�>PP>RIQ��'>OLIAdP�>QQLOKBV�T>KQP�QEB�MOLPB@RQLO�QL�DFSB
'>OLIA�>�?OB>H�?RQ�'>OLIA�FP�DRFIQV�LC�>Q�IB>PQ�PFJMIB�>PP>RIQ�>KA�J>V
>IPL�E>SB�E>A�QEB�FKQBKQ�QL�HFII��6E>Q�FP�'>OLIAdP�>QQLOKBV�IFHBIV�QL�AL�

�� *RJ>O�T>P�AOFSFKD�EFP�@>O�PJLHFKD�J>OFGR>K>�>KA�E>A�>K�>@@FABKQ
TFQE�>KLQEBO�SBEF@IB��3EB�LQEBO�AOFSBO�T>P�PIFDEQIV�FKGROBA��6EBK�QEB
LCCF@BO�>OOFSBA�PEB�ABQB@QBA�>�PQOLKD�LALO�LC�J>OFGR>K>�FK�*RJ>OdP�@>O
>KA�>�PJ>II�>JLRKQ�LC�J>OFGR>K>�FK�QEB�DILSB�@LJM>OQJBKQ��3EB�LQEBO
AOFSBO�BUMB@QP�QL�?OFKD�>�@FSFI�>@QFLK�>D>FKPQ�*RJ>O�CLO�EBO�FKGROFBP�>CQBO
*RJ>OdP�@OFJFK>I�@>PB��6E>Q�PELRIA�*RJ>O�MIB>A�FK�QEB�@OFJFK>I
@>PB`@>OBIBPP�AOFSFKD�LO�AOFSFKD�RKABO�QEB�FKCIRBK@B�

"E>MQBO���"OFJFK>I�+>T

����/OL@BAROB ���



6.6 Constitutional Rights of the Accused

LEARNING OBJECTIVES

�� #BP@OF?B�QEB�JLPQ�PFDKFCF@>KQ�@LKPQFQRQFLK>I�OFDEQP�LC�ABCBKA>KQP�FK�42
@LROQP�>KA�K>JB�QEB�PLRO@B�LC�QEBPB�OFDEQP�

�� $UMI>FK�QEB�$U@IRPFLK>OV�ORIB�>KA�QEB�OB>PLK�CLO�FQP�BUFPQBK@B�

Search and Seizure

3EB�OFDEQP�LC�QELPB�>@@RPBA�LC�>�@OFJB�>OB�PMBIIBA�LRQ�FK�CLRO�LC�QEB�QBK
@LKPQFQRQFLK>I�>JBKAJBKQP�QE>Q�J>HB�RM�QEB�!FII�LC�1FDEQP�	 JBKAJBKQP�%LRO
%FSB�2FU�>KA�$FDEQ
��%LO�QEB�JLPQ�M>OQ�QEBPB�>JBKAJBKQP�E>SB�?BBK�EBIA�QL�>MMIV
QL�?LQE�QEB�CBABO>I�>KA�QEB�PQ>QB�DLSBOKJBKQP��3EB�%LROQE� JBKAJBKQ�P>VP�FK�M>OQ
QE>Q�aQEB�OFDEQ�LC�QEB�MBLMIB�QL�?B�PB@ROB�FK�QEBFO�MBOPLKP�ELRPBP�M>MBOP�>KA
BCCB@QP�>D>FKPQ�RKOB>PLK>?IB�PB>O@EBP�>KA�PBFWROBP�PE>II�KLQ�?B�SFLI>QBA�b� IQELRDE
QEBOB�>OB�KRJBOLRP�>KA�QOF@HV�BU@BMQFLKP�QL�QEB�DBKBO>I�ORIB�LOAFK>OFIV�QEB�MLIF@B
J>V�KLQ�?OB>H�FKQL�>�MBOPLKdP�ELRPB�LO�@LKCFP@>QB�EFP�M>MBOP�LO�>OOBPQ�EFJ�RKIBPP
QEBV�E>SB�>�T>OO>KQ�QL�AL�PL��3EFP�JB>KP�CLO�FKPQ>K@B�QE>Q�>�MLIF@BJ>K�@>KKLQ
PFJMIV�PQLM�VLR�LK�>�PQOBBQ�@LOKBO�>KA�>PH�QL�PBB�TE>Q�FP�FK�VLRO�ML@HBQP�	>�MLTBO
QEB�MLIF@B�BKGLV�FK�J>KV�LQEBO�@LRKQOFBP
�KLO�@>K�VLRO�ELJB�?B�O>FABA�TFQELRQ
MOL?>?IB�@>RPB�QL�?BIFBSB�QE>Q�VLR�E>SB�@LJJFQQBA�>�@OFJB��6E>Q�FC�QEB�MLIF@B�AL
PB>O@E�LO�PBFWB�RKOB>PLK>?IV�

3EB�@LROQP�E>SB�ABSFPBA�>�OBJBAV�CLO�QEB�RPB�>Q�QOF>I�LC�QEB�CORFQP�LC�>K�RKI>TCRI
PB>O@E�LO�PBFWROB��$SFABK@B�QE>Q�FP�RK@LKPQFQRQFLK>IIV�PBFWBA�FP�BU@IRABA�COLJ�QEB
QOF>I��3EFP�FP�QEB�PL�@>IIBA�BU@IRPFLK>OV�ORIB�CFOPQ�J>AB�>MMIF@>?IB�FK�CBABO>I�@>PBP�FK
�����>KA�?OLRDEQ�ELJB�QL�QEB�PQ>QBP�FK�������3EBexclusionary rule �� FP�EFDEIV
@LKQOLSBOPF>I�>KA�QEBOB�>OB�KRJBOLRP�BU@BMQFLKP�QL�FQ��!RQ�FQ�OBJ>FKP�DBKBO>IIV
QORB�QE>Q�QEB�MOLPB@RQLO�J>V�KLQ�RPB�BSFABK@B�TFIICRIIV�Q>HBK�?V�QEB�MLIF@B�FK
SFLI>QFLK�LC�@LKPQFQRQFLK>I�OFDEQP�DBKBO>IIV�>KA�JLPQ�LCQBK�FK�QEB�SFLI>QFLK�LC
%LROQE� JBKAJBKQ�OFDEQP��	3EB�CORFQP�LC�>�@LBO@BA�@LKCBPPFLK�>OB�>IPL�BU@IRABA�


Double Jeopardy

3EB�%FCQE� JBKAJBKQ�MOLEF?FQP�QEB�DLSBOKJBKQ�COLJ�MOLPB@RQFKD�>�MBOPLK�QTF@B
CLO�QEB�P>JB�LCCBKPB��3EB�>JBKAJBKQ�P>VP�QE>Q�KL�MBOPLK�PE>II�?B�aPR?GB@Q�CLO�QEB
P>JB�LCCBK@B�QL�?B�QTF@B�MRQ�FK�GBLM>OAV�LC�IFCB�LO�IFJ?�b�(C�>�ABCBKA>KQ�FP�>@NRFQQBA

��� $SFABK@B�L?Q>FKBA�FK�SFLI>QFLK
LC�@LKPQFQRQFLK>I�OFDEQP�COLJ
QEB�%LROQE�%FCQE�>KA�2FUQE
 JBKAJBKQP�>OB�DBKBO>IIV�KLQ
>AJFPPF?IB�>Q�QOF>I�

"E>MQBO���"OFJFK>I�+>T

���



QEB�DLSBOKJBKQ�J>V�KLQ�>MMB>I��(C�>�ABCBKA>KQ�FP�@LKSF@QBA�>KA�EFP�@LKSF@QFLK�FP
RMEBIA�LK�>MMB>I�EB�J>V�KLQ�QEBOB>CQBO�?B�OBMOLPB@RQBA�CLO�QEB�P>JB�@OFJB�

Self-Incrimination

3EB�%FCQE� JBKAJBKQ�FP�>IPL�QEB�PLRO@B�LC�>�MBOPLKdP�OFDEQ�>D>FKPQ�PBIC�
FK@OFJFK>QFLK�	KL�MBOPLK�aPE>II�?B�@LJMBIIBA�FK�>KV�@OFJFK>I�@>PB�QL�?B�>�TFQKBPP
>D>FKPQ�EFJPBICb
��3EB�AB?>QB�LSBO�QEB�IFJFQP�LC�QEFP�OFDEQ�E>P�DFSBK�OFPB�QL�>K
FJJBKPB�IFQBO>QROB��(K�?OL>ABPQ�LRQIFKB�QEB�OFDEQ�>D>FKPQ�PBIC�FK@OFJFK>QFLK�JB>KP
QE>Q�QEB�MOLPB@RQLO�J>V�KLQ�@>II�>�ABCBKA>KQ�QL�QEB�TFQKBPP�PQ>KA�AROFKD�QOF>I�>KA
J>V�KLQ�@LJJBKQ�QL�QEB�GROV�LK�QEB�ABCBKA>KQdP�C>FIROB�QL�Q>HB�QEB�PQ>KA�
,LOBLSBO�>�ABCBKA>KQdP�@LKCBPPFLK�JRPQ�?B�BU@IRABA�COLJ�BSFABK@B�FC�FQ�T>P�KLQ
SLIRKQ>OFIV�J>AB�	B�D��FC�QEB�MLIF@B�?B>Q�QEB�MBOPLK�FKQL�DFSFKD�>�@LKCBPPFLK
��(K
Miranda v. Arizona�QEB�2RMOBJB�"LROQ�ORIBA�QE>Q�KL�@LKCBPPFLK�FP�>AJFPPF?IB�FC�QEB
MLIF@B�E>SB�KLQ�CFOPQ�>ASFPBA�>�PRPMB@Q�LC�EFP�@LKPQFQRQFLK>I�OFDEQP�FK@IRAFKD�QEB
OFDEQ�QL�E>SB�>�I>TVBO�MOBPBKQ�QL�>ASFPB�EFJ�AROFKD�QEB�NRBPQFLKFKD�Miranda v.
Arizona�����42�����	����
� 3EBPB�PL�@>IIBA�,FO>KA>�T>OKFKDP�E>SB�MOLJMQBA�P@LOBP
LC�CLIILT�RM�@>PBP�QE>Q�E>SB�J>AB�QEFP�?O>K@E�LC�GROFPMORABK@B�BPMB@F>IIV�@LJMIBU�

Speedy Trial

3EB�2FUQE� JBKAJBKQ�QBIIP�QEB�DLSBOKJBKQ�QE>Q�FQ�JRPQ�QOV�ABCBKA>KQP�PMBBAFIV�
'LT�ILKD�>�ABI>V�FP�QLL�ILKD�ABMBKAP�LK�QEB�@FO@RJPQ>K@BP�FK�B>@E�@>PB��(K�����
"LKDOBPP�BK>@QBA�QEB�2MBBAV�3OF>I� @Q�QL�DFSB�MOFLOFQV�QL�@OFJFK>I�@>PBP�FK�CBABO>I
@LROQP��(Q�OBNRFOBP�>II�@OFJFK>I�MOLPB@RQFLKP�QL�DL�QL�QOF>I�TFQEFK�PBSBKQV�CFSB�A>VP
	QELRDE�QEB�I>T�IFPQP�J>KV�MBOJFPPF?IB�OB>PLKP�CLO�ABI>V
�

Cross-Examination

3EB�2FUQE� JBKAJBKQ�>IPL�P>VP�QE>Q�QEB�ABCBKA>KQ�PE>II�E>SB�QEB�OFDEQ�QL�@LKCOLKQ
TFQKBPPBP�>D>FKPQ�EFJ��-L�QBPQFJLKV�FP�MBOJFQQBA�QL�?B�PELTK�QL�QEB�GROV�RKIBPP�QEB
MBOPLK�J>HFKD�FQ�FP�MOBPBKQ�>KA�PR?GB@Q�QL�@OLPP�BU>JFK>QFLK�?V�QEB�ABCBKA>KQdP
@LRKPBI�

Assistance of Counsel

3EB�2FUQE� JBKAJBKQ�DR>O>KQBBP�@OFJFK>I�ABCBKA>KQP�QEB�OFDEQ�QL�E>SB�QEB
>PPFPQ>K@B�LC�ABCBKPB�@LRKPBI��#ROFKD�QEB�BFDEQBBKQE�@BKQROV�>KA�?BCLOB�QEB�!OFQFPE
@LROQP�COBNRBKQIV�OBCRPBA�QL�MBOJFQ�ABCBKA>KQP�QL�E>SB�I>TVBOP�FK�QEB�@LROQOLLJ
AROFKD�QOF>I��3EB�OFDEQ�QL�@LRKPBI�FP�JR@E�?OL>ABO�FK�QEFP�@LRKQOV�>P�QEB�OBPRIQ�LC
2RMOBJB�"LROQ�AB@FPFLKP�QE>Q�OBNRFOB�QEB�PQ>QB�QL�M>V�CLO�>�I>TVBO�CLO�FKAFDBKQ
ABCBKA>KQP�FK�JLPQ�@OFJFK>I�@>PBP�

"E>MQBO���"OFJFK>I�+>T

����"LKPQFQRQFLK>I�1FDEQP�LC�QEB� @@RPBA ���



Cruel and Unusual Punishment

/RKFPEJBKQ�RKABO�QEB�@LJJLK�I>T�T>P�COBNRBKQIV�ELOOFCVFKD��#B>QE�T>P�>
@LJJLK�MRKFPEJBKQ�CLO�OBI>QFSBIV�JFKLO�@OFJBP��(K�J>KV�MI>@BP�QEOLRDELRQ�QEB
TLOIA�MRKFPEJBKQP�PQFII�MBOPFPQ�QE>Q�PBBJ�@ORBI�>KA�RKRPR>I�PR@E�>P�QEB�MO>@QF@B�LC
PQLKFKD�PLJBLKB�QL�AB>QE��3EB�DRFIILQFKB�C>JLRPIV�FK�RPB�AROFKD�>KA�>CQBO�QEB
%OBK@E�1BSLIRQFLK�FP�KL�ILKDBO�RPBA�KLO�>OB�ABCBKA>KQP�MRQ�FK�PQL@HP�CLO�MR?IF@
AFPMI>V�>KA�ERJFIF>QFLK��(K�MOB�1BSLIRQFLK>OV� JBOF@>�>K�RKIR@HV�ABCBKA>KQ�TEL
CLRKA�EFJPBIC�@LKSF@QBA�@LRIA�C>@B�?ORQ>I�QLOQROB�?BCLOB�AB>QE�

3EB�$FDEQE� JBKAJBKQ�?>KKBA�QEBPB�>@QFLKP�TFQE�QEB�TLOAP�QE>Q�a@ORBI�>KA
RKRPR>I�MRKFPEJBKQP�:PE>II�KLQ�?B<�FKCIF@QBA�b�5FOQR>IIV�>II�PR@E�MRKFPEJBKQP�BFQEBO
KBSBO�TBOB�BK>@QBA�LO�E>SB�?BBK�BIFJFK>QBA�COLJ�QEB�PQ>QRQB�?LLHP�FK�QEB�4KFQBA
2Q>QBP��-BSBOQEBIBPP�QEB�$FDEQE� JBKAJBKQ�E>P�?B@LJB�>�PLRO@B�LC�@LKQOLSBOPV
CFOPQ�TFQE�QEB�2RMOBJB�"LROQdP�ORIFKD�FK������QE>Q�QEB�AB>QE�MBK>IQV�>P�E>ME>W>OAIV
>MMIFBA�FK�QEB�S>OFLRP�PQ>QBP�>JLRKQBA�QL�@ORBI�>KA�RKRPR>I�MRKFPEJBKQ��+>QBO
2RMOBJB�"LROQ�LMFKFLKP�E>SB�J>AB�FQ�B>PFBO�CLO�PQ>QBP�QL�>AJFKFPQBO�QEB�AB>QE
MBK>IQV�� P�LC������QEBOB�TBOB������ABCBKA>KQP�LK�AB>QE�OLT�FK�QEB�4KFQBA�2Q>QBP�
.C�@LROPB�KL�@LOMLO>QFLK�FP�LK�AB>QE�OLT�>KA�KL�@LOMLO>QFLKdP�@E>OQBO�E>P�BSBO
?BBK�OBSLHBA�?V�>�42�PQ>QB�BSBK�QELRDE�PLJB�@LOMLO>QFLKP�E>SB�OBMB>QBAIV�?BBK
FKAF@QBA�>KA�@LKSF@QBA�LC�@OFJFK>I�LCCBKPBP�

Presumption of Innocence

3EB�JLPQ�FJMLOQ>KQ�@LKPQFQRQFLK>I�OFDEQ�FK�QEB�42�@OFJFK>I�GRPQF@B�PVPQBJ�FP�QEB
MOBPRJMQFLK�LC�FKKL@BK@B��3EB�2RMOBJB�"LROQ�E>P�OBMB>QBAIV�@>RQFLKBA�ILTBO
@LROQP�FK�QEB�4KFQBA�2Q>QBP�QE>Q�GROFBP�JRPQ�?B�MOLMBOIV�FKPQOR@QBA�QE>Q�QEB
ABCBKA>KQ�FP�FKKL@BKQ�RKQFI�MOLSBK�DRFIQV��3EFP�FP�QEB�LOFDFK�LC�QEB�a?BVLKA�>II
OB>PLK>?IB�ALR?Qb�PQ>KA>OA�LC�MOLLC�>KA�FP�>K�FKPQOR@QFLK�DFSBK�QL�GROFBP�FK�B>@E
@OFJFK>I�@>PB��3EB�%FCQE� JBKAJBKQ�KLQBP�QEB�OFDEQ�LC�aARB�MOL@BPPb�FK�CBABO>I
MOL@BBAFKDP�>KA�QEB�%LROQBBKQE� JBKAJBKQ�OBNRFOBP�QE>Q�B>@E�PQ>QB�MOLSFAB�aARB
MOL@BPPb�QL�ABCBKA>KQP�

KEY TAKEAWAY

3EB�42�"LKPQFQRQFLK�MOLSFABP�PBSBO>I�FJMLOQ>KQ�MOLQB@QFLKP�CLO�@OFJFK>I
ABCBKA>KQP�FK@IRAFKD�>�MOLEF?FQFLK�LK�QEB�RPB�LC�BSFABK@B�QE>Q�E>P�?BBK
L?Q>FKBA�?V�RK@LKPQFQRQFLK>I�JB>KP��3EFP�TLRIA�FK@IRAB�BSFABK@B�PBFWBA�FK
SFLI>QFLK�LC�QEB�%LROQE� JBKAJBKQ�>KA�@LKCBPPFLKP�L?Q>FKBA�FK�SFLI>QFLK�LC
QEB�%FCQE� JBKAJBKQ�

"E>MQBO���"OFJFK>I�+>T
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EXERCISES

�� #L�VLR�QEFKH�FQ�FP�RPBCRI�QL�E>SB�>�MOBPRJMQFLK�LC�FKKL@BK@B�FK�@OFJFK>I
@>PBP��6E>Q�FC�QEBOB�TBOB�KLQ�>�MOBPRJMQFLK�LC�FKKL@BK@B�FK�@OFJFK>I
@>PBP�

�� #L�VLR�QEFKH�MR?IF@�ERJFIF>QFLK�MR?IF@�BUB@RQFLK�>KA�RKRPR>I
MRKFPEJBKQP�TLRIA�OBAR@B�QEB�>JLRKQ�LC�@OFJB��6EV�AL�VLR�QEFKH�PL�

�� a#RB�MOL@BPPb�FP�>KLQEBO�MEO>PB�CLO�aC>FOKBPP�b�6EV�PELRIA�QEB�MR?IF@
PELT�C>FOKBPP�QLT>OA�@OFJFK>I�ABCBKA>KQP�
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6.7 Cases

False Pretenses

2Q>QB�S��,FIIP

��� OFW����������/��A���	 OFW������


+."*6..#�5("$�"'($%�)423("$

#BCBKA>KQP�>MMB>I�COLJ�>�@LKSF@QFLK�LK�QTL�@LRKQP�LC�L?Q>FKFKD�JLKBV�?V�C>IPB
MOBQBKPBP�FK�SFLI>QFLK�LC� 1�2��ZZ�������� ���>KA�������� ���3EB�J>QBOF>I�C>@QP
SFBTBA�a^FK�QEB�IFDEQ�JLPQ�C>SLO>?IB�QL�PRPQ>FKFKD�QEB�@LKSF@QFLKb�>OB�>P�CLIILTP�
#BCBKA>KQ�6FIIF>J�,FIIP�T>P�>�?RFIABO�>KA�LTKBA�>MMOLUFJ>QBIV�����ELJBP�FK
3R@PLK�FK�#B@BJ?BO�������,FIIP�@LKAR@QBA�EFP�?RPFKBPP�FK�EFP�ELJB��(K�����
ABCBKA>KQ�6FKFCOBA�,FIIP�EFP�TFCB�M>OQF@FM>QBA�FK�QEB�?RPFKBPP�DBKBO>IIV�?V
>KPTBOFKD�QEB�QBIBMELKB�QVMFKD�>KA�OB@BFSFKD�@IFBKQP�TEL�@>JB�QL�QEB�LCCF@B�

(K�#B@BJ?BO������,FIIP�PELTBA�QEB�@LJMI>FK>KQ�->QE>K�/FSLT>O�>�ELRPB�>Q�����
*KLU�#OFSB�>KA�>KLQEBO�>Q������$>PV�2QOBBQ�>KA�>PHBA�/FSLT>O�FC�EB�TLRIA�IL>K
JLKBV�LK�QEB�*KLU�#OFSB�ELRPB��/FSLT>O�AFA�KLQ�FKAF@>QB�>Q�QE>Q�QFJB�TEBQEBO�EB
TLRIA�>DOBB�QL�PR@E�>�QO>KP>@QFLK��+>QBO�FK�QEB�P>JB�JLKQE�->QE>K�/FSLT>O�QLIA
QEB�ABCBKA>KQP�QE>Q�EB�>KA�EFP�?OLQEBO�)LB�/FSLT>O�TLRIA�IL>K�������>KA������
LK�QEB�QTL�ELRPBP��3EOBB�LO�CLRO�A>VP�I>QBO�,OP��,FIIP�>Q�/FSLT>OdP�OBNRBPQ�PELTBA
EFJ�QEBPB�ELJBP�>D>FK�

,FIIP�E>A�MOBM>OBA�QTL�QVMBA�JLOQD>DBP�CLO�/FSLT>O��/FSLT>O�L?GB@QBA�QL�QEB
TLOAFKD�PL�FK�,FIIPd�LCCF@B�,OP��,FIIP�OBQVMBA�QEB�JLOQD>DBP�RKABO�/FSLT>OdP
AF@Q>QFLK�� CQBO�QEB�JLOQD>DBP�E>A�?BBK�OB@LOABA�LK�#B@BJ?BO���������/FSLT>O
D>SB�,FIIP�>�?>KH�@EB@H�CLO����������PLJB�@>PE�>KA�>�PB@LKA�JLOQD>DB�CLOJBOIV
L?Q>FKBA�COLJ�,FIIP�FK�QEB�>MMOLUFJ>QB�PRJ�LC��������(K�BU@E>KDB�,FIIP�D>SB
/FSLT>O�QTL�MBOPLK>I�KLQBP�FK�QEB�PRJP�LC����������>KA����������>KA�QEB�QTL
JLOQD>DBP�>P�PB@ROFQV�CLO�QEB�IL>K�

 IQELRDE�QEB�ARB�A>QB�CLO�,FIIPd�MBOPLK>I�KLQBP�M>PPBA�TFQELRQ�M>VJBKQ�?BFKD
J>AB�QEB�@LJMI>FK>KQ�AFA�KLQ�MOBPBKQ�QEB�KLQBP�CLO�M>VJBKQ�AFA�KLQ�ABJ>KA�QE>Q
QEBV�?B�M>FA�>KA�AFA�KLQ�PRB�RMLK�QEBJ��(K������QEB�@LJMI>FK>KQ�IB>OKBA�QE>Q�QEB
JLOQD>DBP�TEF@E�EB�E>A�Q>HBK�>P�PB@ROFQV�FK�QEB�QO>KP>@QFLK�TBOB�KLQ�CFOPQ
JLOQD>DBP�LK�QEB�*KLU�#OFSB�>KA�$>PV�2QOBBQ�MOLMBOQFBP��3EBPB�JLOQD>DBP�>@QR>IIV
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@LSBOBA�QTL�S>@>KQ�ILQP�LK�TEF@E�QEBOB�TBOB�LRQPQ>KAFKD�PBKFLO�JLOQD>DBP��.K
IB>OKFKD�QEFP�/FSLT>O�PFDKBA�>�@LJMI>FKQ�@E>ODFKD�QEB�ABCBKA>KQP�TFQE�QEB�@OFJB
LC�QEBCQ�?V�C>IPB�MOBQBKPBP�

.K�>MMB>I�ABCBKA>KQP�@LKQBKA�QE>Q�QEB�QOF>I�@LROQ�BOOBA�FK�ABKVFKD�QEBFO�JLQFLK�QL
AFPJFPP�QEB�FKCLOJ>QFLK��3EBV�RODB�QE>Q�>�MBOJ>KBKQ�Q>HFKD�LC�MOLMBOQV�JRPQ�?B
MOLSBA�FK�LOABO�QL�BPQ>?IFPE�QEB�@OFJB�LC�QEBCQ��2FK@B�QEB�@LJMI>FK>KQ�E>A�QEB�OFDEQ
QL�PRB�LK�QEB�ABCBKA>KQPd�KLQBP�QEB�ABCBKA>KQP�>PPBOQ�QE>Q�@LJMI>FK>KQ�@>KKLQ�?B
P>FA�QL�E>SB�?BBK�ABMOFSBA�LC�EFP�MOLMBOQV�MBOJ>KBKQIV��#BCBKA>KQP�JFP@LK@BFSB
QEB�BIBJBKQP�LC�QEB�@OFJB�LC�QEBCQ�?V�C>IPB�MOBQBKPBP��2Q>QBA�FK�>�AFCCBOBKQ�CLOJ
QEBFO�>ODRJBKQ�FP�QE>Q�>IQELRDE�QEB�@LJMI>FK>KQ�E>P�M>OQBA�TFQE�EFP�@>PE�>�?>KH
@EB@H�>KA�>�PB@LKA�JLOQD>DB�QEB�ABCBKA>KQP�FKQBKA�QL�OBM>V�QEB�IL>K�

#BCBKA>KQP�>AJFQ�QE>Q�QEB�MOLMLPFQFLK�LC�I>T�TEF@E�QEBV�>PPBOQ�FP�>�KLSBI�LKB�FK
QEFP�GROFPAF@QFLK��1BPMB@Q>?IB�>RQELOFQV�FK�LQEBO�PQ>QBP�MBOPR>ABP�RP�QE>Q�QEBFO
@LKQBKQFLK�FP�TFQELRQ�JBOFQ�� �@OBAFQLO�E>P�>�OFDEQ�QL�ABQBOJFKB�CLO�EFJPBIC�TEBQEBO
EB�TFPEBP�QL�?B�>�PB@ROBA�LO�>K�RKPB@ROBA�@OBAFQLO��(K�QEB�CLOJBO�@>PB�EB�E>P�>
OFDEQ�QL�HKLT�>?LRQ�QEB�PB@ROFQV��(C�EB�BUQBKAP�@OBAFQ�FK�OBIF>K@B�RMLK�PB@ROFQV
TEF@E�FP�C>IPBIV�OBMOBPBKQBA�QL�?B�>ABNR>QB�EB�E>P�?BBK�ABCO>RABA�BSBK�FC�QEB
AB?QLO�FKQBKAP�QL�OBM>V�QEB�AB?Q��'FP�MLPFQFLK�FP�KLT�QE>Q�LC�>K�RKPB@ROBA�@OBAFQLO�
 Q�QEB�SBOV�IB>PQ�>K�RKOB>PLK>?IB�OFPH�LC�ILPP�E>P�?BBK�CLO@BA�RMLK�EFJ�?V�OB>PLK
LC�QEB�AB@BFQ��3EFP�OFPH�TEF@E�EB�AFA�KLQ�FKQBKA�QL�>PPRJB�E>P�?BBK�FJMLPBA�RMLK
EFJ�?V�QEB�FKQBKQFLK>I�>@Q�LC�QEB�AB?QLO�>KA�PR@E�>@QFLK�@LKPQFQRQBP�>K�FKQBKQ�QL
ABCO>RA�

�����

3EB�@>PBP�@FQBA�?V�ABCBKA>KQP�FK�PRMMLOQ�LC�QEBFO�@LKQBKQFLK�>OB�AFPQFKDRFPE>?IB
COLJ�QEB�FKPQ>KQ�@>PB�FK�QE>Q�QEBV�FKSLISBA�QEBCQ�?V�I>O@BKV��2FK@B�QEB�@OFJB�LC
I>O@BKV�FP�ABPFDKBA�QL�MOLQB@Q�>�MBOPLKdP�MLPPBPPLOV�FKQBOBPQ�FK�MOLMBOQV�TEBOB>P
QEB�@OFJB�LC�C>IPB�MOBQBKPBP�MOLQB@QP�LKBdP�QFQIB�FKQBOBPQ�QEB�OBNRFOBJBKQ�LC�>
MBOJ>KBKQ�ABMOFS>QFLK�FP�>MMOLMOF>QB�QL�QEB�CLOJBO�� @@LOAFKDIV�TB�ELIA�QE>Q�>K
FKQBKQ�QL�OBM>V�>�IL>K�L?Q>FKBA�LK�QEB�?>PFP�LC�>�C>IPB�OBMOBPBKQ>QFLK�LC�QEB�PB@ROFQV
CLO�QEB�IL>K�FP�KL�ABCBKPB�

�����

 CCFOJBA�FK�M>OQ�OBSBOPBA�FK�M>OQ�>KA�OBJ>KABA�CLO�OBPBKQBK@FKD�

"E>MQBO���"OFJFK>I�+>T

����">PBP ���



CASE QUESTIONS

�� %>IPB�MOBQBKPBP�FP�>�@OFJB�LC�L?Q>FKFKD�LTKBOPEFM�LC�MOLMBOQV�LC�>KLQEBO
?V�J>HFKD�RKQORB�OBMOBPBKQ>QFLKP�LC�C>@Q�TFQE�FKQBKQ�QL�ABCO>RA��6E>Q
TBOB�QEB�RKQORB�OBMOBPBKQ>QFLKP�LC�C>@Q�J>AB�?V�,FIIP�

�� "LK@FPBIV�PQ>QB�QEB�ABCBKA>KQdP�>ODRJBKQ�>P�QL�TEV�/FSLT>O�E>P�KLQ
?BBK�ABMOFSBA�LC�>KV�MOLMBOQV�

�� (C�/FSLT>O�E>A�MOBPBKQBA�QEB�KLQBP�>KA�,FIIP�E>A�M>FA�TLRIA�>�@OFJB
E>SB�?BBK�@LJJFQQBA�

White-Collar Crimes

4KFQBA�2Q>QBP�S��/>OH

����4�2������	����


,1��"'($%�)423("$�!41&$1�ABIFSBOBA�QEB�LMFKFLK�LC�QEB�"LROQ�

6B�DO>KQBA�@BOQFLO>OF�QL�@LKPFABO�TEBQEBO�QEB�GROV�FKPQOR@QFLKP�FK�QEB�MOLPB@RQFLK
LC�>�@LOMLO>QB�LCCF@BO�RKABO�Z�����	H
�LC�QEB�%BABO>I�%LLA�#ORD�>KA�"LPJBQF@� @Q
���2Q>Q�������>P�>JBKABA����4�2�"��Z�����	H
�TBOB�>MMOLMOF>QB�RKABOUnited States v.
Dotterweich�����4�2������	����
�� @JB�,>OHBQP�(K@��FP�>�K>QFLK>I�OBQ>FI�CLLA�@E>FK
TFQE�>MMOLUFJ>QBIV�������BJMILVBBP�����OBQ>FI�LRQIBQP����DBKBO>I�T>OBELRPBP
>KA�CLRO�PMB@F>I�T>OBELRPBP��(QP�EB>ANR>OQBOP�FK@IRAFKD�QEB�LCCF@B�LC�QEB�MOBPFABKQ
OBPMLKABKQ�/>OH�TEL�FP�@EFBC�BUB@RQFSB�LCCF@BO�LC�QEB�@LOMLO>QFLK�>OB�IL@>QBA�FK
/EFI>ABIMEF>�/BKKPVIS>KF>��(K�>�CFSB�@LRKQ�FKCLOJ>QFLK�CFIBA�FK�QEB�4KFQBA�2Q>QBP
#FPQOF@Q�"LROQ�CLO�QEB�#FPQOF@Q�LC�,>OVI>KA�QEB�&LSBOKJBKQ�@E>ODBA� @JB�>KA
OBPMLKABKQ�TFQE�SFLI>QFLKP�LC�QEB�%BABO>I�%LLA�#ORD�>KA�"LPJBQF@� @Q��$>@E�@LRKQ
LC�QEB�FKCLOJ>QFLK�>IIBDBA�QE>Q�QEB�ABCBKA>KQP�E>A�OB@BFSBA�CLLA�QE>Q�E>A�?BBK
PEFMMBA�FK�FKQBOPQ>QB�@LJJBO@B�>KA�QE>Q�TEFIB�QEB�CLLA�T>P�?BFKD�EBIA�CLO�P>IB�FK
 @JBdP�!>IQFJLOB�T>OBELRPB�CLIILTFKD�PEFMJBKQ�FK�FKQBOPQ>QB�@LJJBO@B�QEBV
@>RPBA�FQ�QL�?B�EBIA�FK�>�?RFIAFKD�>@@BPPF?IB�QL�OLABKQP�>KA�QL�?B�BUMLPBA�QL
@LKQ>JFK>QFLK�?V�OLABKQP��3EBPB�>@QP�TBOB�>IIBDBA�QL�E>SB�OBPRIQBA�FK�QEB�CLLAdP
?BFKD�>ARIQBO>QBA�TFQEFK�QEB�JB>KFKD�LC����4�2�"��ZZ�����	>
	�
�>KA�	�
�FK�SFLI>QFLK
LC����4�2�"��Z�����	H
�

 @JB�MIB>ABA�DRFIQV�QL�B>@E�@LRKQ�LC�QEB�FKCLOJ>QFLK��1BPMLKABKQ�MIB>ABA�KLQ
DRFIQV��3EB�BSFABK@B�>Q�QOF>I�ABJLKPQO>QBA�QE>Q�FK� MOFI������QEB�%LLA�>KA�#ORD
 AJFKFPQO>QFLK�	%# 
�>ASFPBA�OBPMLKABKQ�?V�IBQQBO�LC�FKP>KFQ>OV�@LKAFQFLKP�FK
 @JBdP�/EFI>ABIMEF>�T>OBELRPB��(K������QEB�%# �CLRKA�QE>Q�PFJFI>O�@LKAFQFLKP
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BUFPQBA�FK�QEB�CFOJdP�!>IQFJLOB�T>OBELRPB�� K�%# �@LKPRJBO�P>CBQV�LCCF@BO�QBPQFCFBA
@LK@BOKFKD�BSFABK@B�LC�OLABKQ�FKCBPQ>QFLK�>KA�LQEBO�FKP>KFQ>OV�@LKAFQFLKP
AFP@LSBOBA�AROFKD�>����A>V�FKPMB@QFLK�LC�QEB�!>IQFJLOB�T>OBELRPB�FK�-LSBJ?BO�>KA
#B@BJ?BO�������'B�>IPL�OBI>QBA�QE>Q�>�PB@LKA�FKPMB@QFLK�LC�QEB�T>OBELRPB�E>A�?BBK
@LKAR@QBA�FK�,>O@E�������.K�QE>Q�L@@>PFLK�QEB�FKPMB@QLOP�CLRKA�QE>Q�QEBOB�E>A
?BBK�FJMOLSBJBKQ�FK�QEB�P>KFQ>OV�@LKAFQFLKP�?RQ�QE>Q�aQEBOB�T>P�PQFII�BSFABK@B�LC
OLABKQ�>@QFSFQV�FK�QEB�?RFIAFKD�>KA�FK�QEB�T>OBELRPBP�>KA�TB�CLRKA�PLJB�OLABKQ�
@LKQ>JFK>QBA�ILQP�LC�CLLA�FQBJP�b

3EB�&LSBOKJBKQ�>IPL�MOBPBKQBA�QBPQFJLKV�?V�QEB�"EFBC�LC�"LJMIF>K@B�LC�QEB�%# dP
!>IQFJLOB�LCCF@B�TEL�FKCLOJBA�OBPMLKABKQ�?V�IBQQBO�LC�QEB�@LKAFQFLKP�>Q�QEB
!>IQFJLOB�T>OBELRPB�>CQBO�QEB�CFOPQ�FKPMB@QFLK��3EBOB�T>P�QBPQFJLKV�?V� @JBdP
!>IQFJLOB�AFSFPFLK�SF@B�MOBPFABKQ�TEL�E>A�OBPMLKABA�QL�QEB�IBQQBO�LK�?BE>IC�LC
 @JB�>KA�OBPMLKABKQ�>KA�TEL�ABP@OF?BA�QEB�PQBMP�Q>HBK�QL�OBJBAV�QEB�FKP>KFQ>OV
@LKAFQFLKP�AFP@LSBOBA�?V�?LQE�FKPMB@QFLKP��3EB�&LSBOKJBKQdP�CFK>I�TFQKBPP� @JBdP
SF@B�MOBPFABKQ�CLO�IBD>I�>CC>FOP�>KA�>PPFPQ>KQ�PB@OBQ>OV�FABKQFCFBA�OBPMLKABKQ�>P�QEB
MOBPFABKQ�>KA�@EFBC�BUB@RQFSB�LCCF@BO�LC�QEB�@LJM>KV�>KA�OB>A�>�?VI>T�MOBP@OF?FKD
QEB�ARQFBP�LC�QEB�@EFBC�BUB@RQFSB�LCCF@BO��'B�QBPQFCFBA�QE>Q�OBPMLKABKQ�CRK@QFLKBA�?V
ABIBD>QFKD�aKLOJ>I�LMBO>QFKD�ARQFBPb�FK@IRAFKD�P>KFQ>QFLK�?RQ�QE>Q�EB�OBQ>FKBA
a@BOQ>FK�QEFKDP�TEF@E�>OB�QEB�?FD�?OL>A�MOFK@FMIBP�LC�QEB�LMBO>QFLK�LC�QEB
@LJM>KV�>KA�E>A�aQEB�OBPMLKPF?FIFQV�LC�PBBFKD�QE>Q�QEBV�>II�TLOH�QLDBQEBO�b

 Q�QEB�@ILPB�LC�QEB�&LSBOKJBKQdP�@>PB�FK�@EFBC�OBPMLKABKQ�JLSBA�CLO�>�GRADJBKQ�LC
>@NRFQQ>I�LK�QEB�DOLRKA�QE>Q�aQEB�BSFABK@B�FK�@EFBC�E>P�PELTK�QE>Q�,O��/>OH�FP�KLQ
MBOPLK>IIV�@LK@BOKBA�FK�QEFP�%LLA�>KA�#ORD�SFLI>QFLK�b�3EB�QOF>I�GRADB�ABKFBA�QEB
JLQFLK�PQ>QFKD�QE>QUnited States v. Dotterweich�����4�2������	����
�T>P�@LKQOLIIFKD�

1BPMLKABKQ�T>P�QEB�LKIV�ABCBKPB�TFQKBPP��'B�QBPQFCFBA�QE>Q�>IQELRDE�>II�LC� @JBdP
BJMILVBBP�TBOB�FK�>�PBKPB�RKABO�EFP�DBKBO>I�AFOB@QFLK�QEB�@LJM>KV�E>A�>K
aLOD>KFW>QFLK>I�PQOR@QROB�CLO�OBPMLKPF?FIFQFBP�CLO�@BOQ>FK�CRK@QFLKPb�>@@LOAFKD�QL
TEF@E�AFCCBOBKQ�ME>PBP�LC�FQP�LMBO>QFLK�TBOB�a>PPFDKBA�QL�FKAFSFAR>IP�TEL�FK�QROK
E>SB�PQ>CC�>KA�ABM>OQJBKQP�RKABO�QEBJ�b�'B�FABKQFCFBA�QELPB�FKAFSFAR>IP
OBPMLKPF?IB�CLO�P>KFQ>QFLK�>KA�OBI>QBA�QE>Q�RMLK�OB@BFMQ�LC�QEB�)>KR>OV������%# 
IBQQBO�EB�E>A�@LKCBOOBA�TFQE�QEB�SF@B�MOBPFABKQ�CLO�IBD>I�>CC>FOP�TEL�FKCLOJBA�EFJ
QE>Q�QEB�!>IQFJLOB�AFSFPFLK�SF@B�MOBPFABKQ�aT>P�FKSBPQFD>QFKD�QEB�PFQR>QFLK
FJJBAF>QBIV�>KA�TLRIA�?B�Q>HFKD�@LOOB@QFSB�>@QFLK�>KA�TLRIA�?B�MOBM>OFKD�>
PRJJ>OV�LC�QEB�@LOOB@QFSB�>@QFLK�QL�OBMIV�QL�QEB�IBQQBO�b�1BPMLKABKQ�PQ>QBA�QE>Q�EB
AFA�KLQ�a?BIFBSB�QEBOB�T>P�>KVQEFKD�:EB<�@LRIA�E>SB�ALKB�JLOB�@LKPQOR@QFSBIV�QE>K
TE>Q�:EB<�CLRKA�T>P�?BFKD�ALKB�b

.K�@OLPP�BU>JFK>QFLK�OBPMLKABKQ�@LK@BABA�QE>Q�MOLSFAFKD�P>KFQ>OV�@LKAFQFLKP�CLO
CLLA�LCCBOBA�CLO�P>IB�QL�QEB�MR?IF@�T>P�PLJBQEFKD�QE>Q�EB�T>P�aOBPMLKPF?IB�CLO�FK�QEB
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BKQFOB�LMBO>QFLK�LC�QEB�@LJM>KVb�>KA�EB�PQ>QBA�QE>Q�FQ�T>P�LKB�LC�J>KV�ME>PBP�LC
QEB�@LJM>KV�QE>Q�EB�>PPFDKBA�QL�aABMBKA>?IB�PR?LOAFK>QBP�b�1BPMLKABKQ�T>P�>PHBA
>?LRQ�>KA�LSBO�QEB�L?GB@QFLKP�LC�EFP�@LRKPBI�>AJFQQBA�OB@BFSFKD�QEB� MOFI�����
IBQQBO�>AAOBPPBA�QL�EFJ�COLJ�QEB�%# �OBD>OAFKD�FKP>KFQ>OV�@LKAFQFLKP�>Q� @JBdP
/EFI>ABIMEF>�T>OBELRPB��'B�>@HKLTIBADBA�QE>Q�TFQE�QEB�BU@BMQFLK�LC�QEB�AFSFPFLK
SF@B�MOBPFABKQ�QEB�P>JB�FKAFSFAR>IP�E>A�OBPMLKPF?FIFQV�CLO�P>KFQ>QFLK�FK�?LQE
!>IQFJLOB�>KA�/EFI>ABIMEF>��%FK>IIV�FK�OBPMLKPB�QL�NRBPQFLKP�@LK@BOKFKD�QEB
/EFI>ABIMEF>�>KA�!>IQFJLOB�FK@FABKQP�OBPMLKABKQ�>AJFQQBA�QE>Q�QEB�!>IQFJLOB
MOL?IBJ�FKAF@>QBA�QEB�PVPQBJ�CLO�E>KAIFKD�P>KFQ>QFLK�aT>PKdQ�TLOHFKD�MBOCB@QIVb
>KA�QE>Q�>P� @JBdP�@EFBC�BUB@RQFSB�LCCF@BO�EB�T>P�aOBPMLKPF?IB�CLO�>KV�OBPRIQ�TEF@E
L@@ROP�FK�LRO�@LJM>KV�b

 Q�QEB�@ILPB�LC�QEB�BSFABK@B�OBPMLKABKQdP�OBKBTBA�JLQFLK�CLO�>�GRADJBKQ�LC
>@NRFQQ>I�T>P�ABKFBA��3EB�OBIBS>KQ�MLOQFLK�LC�QEB�QOF>I�GRADBdP�FKPQOR@QFLKP�QL�QEB
GROV�@E>IIBKDBA�?V�OBPMLKABKQ�FP�PBQ�LRQ�FK�QEB�J>ODFK��1BPMLKABKQdP�@LRKPBI
L?GB@QBA�QL�QEB�FKPQOR@QFLKP�LK�QEB�DOLRKA�QE>Q�QEBV�C>FIBA�C>FOIV�QL�OBCIB@Q�LRO
AB@FPFLK�FKUnited States v. Dotterweich supra�>KA�QL�ABCFKB�acOBPMLKPF?IB
OBI>QFLKPEFM�db�3EB�QOF>I�GRADB�LSBOORIBA�QEB�L?GB@QFLK��3EB�GROV�CLRKA�OBPMLKABKQ
DRFIQV�LK�>II�@LRKQP�LC�QEB�FKCLOJ>QFLK�>KA�EB�T>P�PR?PBNRBKQIV�PBKQBK@BA�QL�M>V�>
CFKB�LC�����LK�B>@E�@LRKQ��3EB�"LROQ�LC� MMB>IP�OBSBOPBA�QEB�@LKSF@QFLK�>KA
OBJ>KABA�CLO�>�KBT�QOF>I�

�����

3EB�NRBPQFLK�MOBPBKQBA�?V�QEB�&LSBOKJBKQdP�MBQFQFLK�CLO�@BOQFLO>OF�FKUnited States
v. Dotterweich�>KA�QEB�CL@RP�LC�QEFP�"LROQdP�LMFKFLK�T>P�TEBQEBO�QEB�J>K>DBO�LC�>
@LOMLO>QFLK�>P�TBII�>P�QEB�@LOMLO>QFLK�FQPBIC�J>V�?B�MOLPB@RQBA�RKABO�QEB�%BABO>I
%LLA�#ORD�>KA�"LPJBQF@� @Q�LC������CLO�QEB�FKQOLAR@QFLK�LC�JFP?O>KABA�>KA
>ARIQBO>QBA�>OQF@IBP�FKQL�FKQBOPQ>QB�@LJJBO@B��(KDotterweich�>�GROV�E>A�AFP>DOBBA
>P�QL�QEB�@LOMLO>QFLK�>�GL??BO�MRO@E>PFKD�AORDP�COLJ�J>KRC>@QROBOP�>KA�PEFMMFKD
QEBJ�FK�FKQBOPQ>QB�@LJJBO@B�RKABO�FQP�LTK�I>?BI�?RQ�E>A�@LKSF@QBA�#LQQBOTBF@E
QEB�@LOMLO>QFLKdP�MOBPFABKQ�>KA�DBKBO>I�J>K>DBO��3EB�"LROQ�LC� MMB>IP�OBSBOPBA
QEB�@LKSF@QFLK�LK�QEB�DOLRKA�QE>Q�LKIV�QEB�AORD�AB>IBO�TEBQEBO�@LOMLO>QFLK�LO
FKAFSFAR>I�T>P�PR?GB@Q�QL�QEB�@OFJFK>I�MOLSFPFLKP�LC�QEB� @Q�>KA�QE>Q�TEBOB�QEB
AB>IBO�T>P�>�@LOMLO>QFLK�>K�FKAFSFAR>I�@LKKB@QBA�QEBOBTFQE�JFDEQ�?B�EBIA
MBOPLK>IIV�LKIV�FC�EB�T>P�LMBO>QFKD�QEB�@LOMLO>QFLK�>P�EFP�c>IQBO�BDL�d

(K�OBSBOPFKD�QEB�GRADJBKQ�LC�QEB�"LROQ�LC� MMB>IP�>KA�OBFKPQ>QFKD�#LQQBOTBF@EdP
@LKSF@QFLK�QEFP�"LROQ�ILLHBA�QL�QEB�MROMLPBP�LC�QEB� @Q�>KA�KLQBA�QE>Q�QEBV�aQLR@E
ME>PBP�LC�QEB�IFSBP�>KA�EB>IQE�LC�MBLMIB�TEF@E�FK�QEB�@FO@RJPQ>K@BP�LC�JLABOK
FKARPQOF>IFPJ�>OB�I>ODBIV�?BVLKA�PBIC�MOLQB@QFLK��(Q�L?PBOSBA�QE>Q�QEB� @Q�FP�LC�a>
KLT�C>JFIF>O�QVMBb�TEF@E�aAFPMBKPBP�TFQE�QEB�@LKSBKQFLK>I�OBNRFOBJBKQ�CLO
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@OFJFK>I�@LKAR@Q�>T>OBKBPP�LC�PLJB�TOLKDALFKD��(K�QEB�FKQBOBPQ�LC�QEB�I>ODBO�DLLA
FQ�MRQP�QEB�?ROABK�LC�>@QFKD�>Q�E>W>OA�RMLK�>�MBOPLK�LQEBOTFPB�FKKL@BKQ�?RQ
PQ>KAFKD�FK�OBPMLKPF?IB�OBI>QFLK�QL�>�MR?IF@�A>KDBO��"BKQO>I�QL�QEB�"LROQdP
@LK@IRPFLK�QE>Q�FKAFSFAR>IP�LQEBO�QE>K�MOLMOFBQLOP�>OB�PR?GB@Q�QL�QEB�@OFJFK>I
MOLSFPFLKP�LC�QEB� @Q�T>P�QEB�OB>IFQV�QE>Q�QEB�LKIV�T>V�FK�TEF@E�>�@LOMLO>QFLK�@>K
>@Q�FP�QEOLRDE�QEB�FKAFSFAR>IP�TEL�>@Q�LK�FQP�?BE>IC�

�����

3EB�"LROQ�OB@LDKFWBA�QE>Q�?B@>RPB�QEB� @Q�AFPMBKPBP�TFQE�QEB�KBBA�QL�MOLSB
a@LKP@FLRPKBPP�LC�TOLKDALFKDb�FQ�J>V�OBPRIQ�FK�E>OAPEFM�BSBK�>P�>MMIFBA�QL�QELPB
TEL�PE>OB�aOBPMLKPF?FIFQV�FK�QEB�?RPFKBPP�MOL@BPP�OBPRIQFKD�FKb�>�SFLI>QFLK�^3EB
ORIB�QE>Q�@LOMLO>QB�BJMILVBBP�TEL�E>SB�a>�OBPMLKPF?IB�PE>OB�FK�QEB�CROQEBO>K@B�LC
QEB�QO>KP>@QFLK�TEF@E�QEB�PQ>QRQB�LRQI>TPb�>OB�PR?GB@Q�QL�QEB�@OFJFK>I�MOLSFPFLKP�LC
QEB� @Q�T>P�KLQ�CLOJRI>QBA�FK�>�S>@RRJ��"C�Morissette v. United States�����4�2�����
����	����
��">PBP�RKABO�QEB�%BABO>I�%LLA�>KA�#ORDP� @Q�LC������OBCIB@QBA�QEB�SFBT
?LQE�QE>Q�HKLTIBADB�LO�FKQBKQ�TBOB�KLQ�OBNRFOBA�QL�?B�MOLSBA�FK�MOLPB@RQFLKP
RKABO�FQP�@OFJFK>I�MOLSFPFLKP�>KA�QE>Q�OBPMLKPF?IB�@LOMLO>QB�>DBKQP�@LRIA�?B
PR?GB@QBA�QL�QEB�IF>?FIFQV�QEBOB?V�FJMLPBA�

�����

3EB�O>QFLK>IB�LC�QEB�FKQBOMOBQ>QFLK�DFSBK�QEB� @Q�FKDotterweichÉE>P�?BBK�@LKCFOJBA
FK�LRO�PR?PBNRBKQ�@>PBP��3ERP�QEB�"LROQ�E>P�OB>CCFOJBA�QEB�MOLMLPFQFLK�QE>Q�QEB
MR?IF@�FKQBOBPQ�FK�QEB�MROFQV�LC�FQP�CLLA�FP�PL�DOB>Q�>P�QL�T>OO>KQ�QEB�FJMLPFQFLK�LC
QEB�EFDEBPQ�PQ>KA>OA�LC�@>OB�LK�AFPQOF?RQLOP�

3ERPDotterweich>KA�QEB�@>PBP�TEF@E�E>SB�CLIILTBA�OBSB>I�QE>Q�FK�MOLSFAFKD
P>K@QFLKP�TEF@E�OB>@E�>KA�QLR@E�QEB�FKAFSFAR>IP�TEL�BUB@RQB�QEB�@LOMLO>QB
JFPPFLK`>KA�QEFP�FP�?V�KL�JB>KP�KB@BPP>OFIV�@LKCFKBA�QL�>�PFKDIB�@LOMLO>QB�>DBKQ�LO
BJMILVBB`QEB� @Q�FJMLPBP�KLQ�LKIV�>�MLPFQFSB�ARQV�QL�PBBH�LRQ�>KA�OBJBAV
SFLI>QFLKP�TEBK�QEBV�L@@RO�?RQ�>IPL�>KA�MOFJ>OFIV�>�ARQV�QL�FJMIBJBKQ�JB>PROBP
QE>Q�TFII�FKPROB�QE>Q�SFLI>QFLKP�TFII�KLQ�L@@RO��3EB�OBNRFOBJBKQP�LC�CLOBPFDEQ�>KA
SFDFI>K@B�FJMLPBA�LK�OBPMLKPF?IB�@LOMLO>QB�>DBKQP�>OB�?BVLKA�NRBPQFLK�ABJ>KAFKD
>KA�MBOE>MP�LKBOLRP�?RQ�QEBV�>OB�KL�JLOB�PQOFKDBKQ�QE>K�QEB�MR?IF@�E>P�>�OFDEQ�QL
BUMB@Q�LC�QELPB�TEL�SLIRKQ>OFIV�>PPRJB�MLPFQFLKP�LC�>RQELOFQV�FK�?RPFKBPP
BKQBOMOFPBP�TELPB�PBOSF@BP�>KA�MOLAR@QP�>CCB@Q�QEB�EB>IQE�>KA�TBII�?BFKD�LC�QEB
MR?IF@�QE>Q�PRMMLOQP�QEBJ�

�����
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1B>AFKD�QEB�BKQFOB�@E>ODB�P>QFPCFBP�RP�QE>Q�QEB�GROVdP�>QQBKQFLK�T>P�>ABNR>QBIV
CL@RPBA�LK�QEB�FPPRB�LC�OBPMLKABKQdP�>RQELOFQV�TFQE�OBPMB@Q�QL�QEB�@LKAFQFLKP�QE>Q
CLOJBA�QEB�?>PFP�LC�QEB�>IIBDBA�SFLI>QFLKP��5FBTBA�>P�>�TELIB�QEB�@E>ODB�AFA�KLQ
MBOJFQ�QEB�GROV�QL�CFKA�DRFIQ�PLIBIV�LK�QEB�?>PFP�LC�OBPMLKABKQdP�MLPFQFLK�FK�QEB
@LOMLO>QFLK��O>QEBO�FQ�C>FOIV�>ASFPBA�QEB�GROV�QE>Q�QL�CFKA�DRFIQ�FQ�JRPQ�CFKA
OBPMLKABKQ�aE>A�>�OBPMLKPF?IB�OBI>QFLK�QL�QEB�PFQR>QFLKb�>KA�a?V�SFOQRB�LC�EFP
MLPFQFLK^E>A^>RQELOFQV�>KA�OBPMLKPF?FIFQVb�QL�AB>I�TFQE�QEB�PFQR>QFLK�

3EB�PFQR>QFLK�OBCBOOBA�QL�@LRIA�LKIV�?B�aCLLA^EBIA�FK�RKP>KFQ>OV�@LKAFQFLKP�FK�>
T>OBELRPB�TFQE�QEB�OBPRIQ�QE>Q�FQ�@LKPFPQBA�FK�M>OQ�LC�CFIQE�LO^J>V�E>SB�?BBK
@LKQ>JFK>QBA�TFQE�CFIQE�b

.RO�@LK@IRPFLK�QE>Q�QEB�"LROQ�LC� MMB>IP�BOOBA�FK�FQP�OB>AFKD�LC�QEB�GROV�@E>ODB
PRDDBPQP�>P�TBII�LRO�AFP>DOBBJBKQ�TFQE�QE>Q�@LROQ�@LK@BOKFKD�QEB�>AJFPPF?FIFQV�LC
BSFABK@B�ABJLKPQO>QFKD�QE>Q�OBPMLKABKQ�T>P�>ASFPBA�?V�QEB�%# �FK������LC
FKP>KFQ>OV�@LKAFQFLKP�FK� @JBdP�/EFI>ABIMEF>�T>OBELRPB��6B�>OB�P>QFPCFBA�QE>Q�QEB
 @Q�FJMLPBP�QEB�EFDEBPQ�PQ>KA>OA�LC�@>OB�>KA�MBOJFQP�@LKSF@QFLK�LC�OBPMLKPF?IB
@LOMLO>QB�LCCF@F>IP�TEL�FK�IFDEQ�LC�QEFP�PQ>KA>OA�LC�@>OB�E>SB�QEB�MLTBO�QL�MOBSBKQ
LO�@LOOB@Q�SFLI>QFLKP�LC�FQP�MOLSFPFLKP�

�����

1BSBOPBA�

CASE QUESTIONS

�� #FA�/>OH�E>SB�@OFJFK>I�FKQBKQ�QL�MRQ�>ARIQBO>QBA�CLLA�FKQL�@LJJBO@B��(C
KLQ�ELT�@>K�/>OHdP�@LKAR@Q�?B�@OFJFK>IFWBA�

�� 3L�DBQ�>�@LKSF@QFLK�TE>Q�ALBP�QEB�MOLPB@RQLO�E>SB�QL�PELT�LQEBO�QE>K
QE>Q�/>OH�T>P�QEB�"$.�LC� @JB�>KA�QEBOBCLOB�OBPMLKPF?IB�CLO�TE>Q�EFP
@LJM>KV�AFA�LO�AFAKdQ�AL�
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6.8 Summary and Exercises

Summary

"OFJFK>I�I>T�FP�QE>Q�?O>K@E�LC�I>T�DLSBOKFKD�LCCBKPBP�>D>FKPQ�PL@FBQV��,LPQ�@OFJFK>I�I>T�OBNRFOBP�>�PMB@FCF@
FKQBKQ�QL�@LJJFQ�QEB�MOLEF?FQBA�>@Q�	>IQELRDE�>�SBOV�CBT�B@LKLJF@�>@QP�J>AB�@OFJFK>I�?V�JLABOK�IBDFPI>QFLK
AFPMBKPB�TFQE�QEB�OBNRFOBJBKQ�LC�FKQBKQ
��(K�QEFP�T>V�@OFJFK>I�I>T�AFCCBOP�COLJ�JR@E�LC�@FSFI�I>T`CLO�BU>JMIB
COLJ�QEB�QLOQ�LC�KBDIFDBK@B�FK�TEF@E�@>OBIBPPKBPP�O>QEBO�QE>K�FKQBKQ�@>K�OBPRIQ�FK�IF>?FIFQV�

,>GLO�@OFJBP�>OB�HKLTK�>P�CBILKFBP��,FKLO�@OFJBP�>OB�HKLTK�>P�JFPABJB>KLOP��,LPQ�MBLMIB�E>SB�>�DBKBO>I
KLQFLK�>?LRQ�C>JFIF>O�@OFJBP�PR@E�>P�JROABO�>KA�QEBCQ��!RQ�@LKSBKQFLK>I�HKLTIBADB�ALBP�KLQ�PRCCF@B�CLO
RKABOPQ>KAFKD�QB@EKF@>I�AFPQFK@QFLKP�>JLKD�OBI>QBA�@OFJBP�PR@E�>P�I>O@BKV�OL??BOV�>KA�C>IPB�MOBQBKPBP��3EBPB
AFPQFK@QFLKP�@>K�?B�FJMLOQ>KQ�?B@>RPB�>K�FKAFSFAR>I�@>K�?B�CLRKA�DRFIQV�KLQ�JBOBIV�CLO�@LJJFQQFKD�LKB�LC�QEB
>@QP�ABCFKBA�FK�QEB�@OFJFK>I�I>T�?RQ�>IPL�CLO�>QQBJMQFKD�LO�@LKPMFOFKD�QL�@LJJFQ�PR@E�>K�>@Q��(Q�FP�RPR>IIV�B>PFBO
QL�@LKSF@Q�PLJBLKB�LC�>QQBJMQ�LO�@LKPMFO>@V�QE>K�QL�@LKSF@Q�CLO�QEB�J>FK�@OFJB�>KA�>�MBOPLK�FKSLISBA�FK�>
@LKPMFO>@V�QL�@LJJFQ�>�CBILKV�J>V�CFKA�QE>Q�SBOV�IFQQIB�FP�OBNRFOBA�QL�MRQ�EFJ�FKQL�PBOFLRP�QOLR?IB�

.C�J>GLO�@LK@BOK�QL�QEB�?RPFKBPP�BUB@RQFSB�FP�TEFQB�@LII>O�@OFJB�TEF@E�BK@LJM>PPBP�>�ELPQ�LC�LCCBKPBP
FK@IRAFKD�?OF?BOV�BJ?BWWIBJBKQ�CO>RA�OBPQO>FKQP�LC�QO>AB�>KA�@LJMRQBO�@OFJB�� KVLKB�>@@RPBA�LC�@OFJB
PELRIA�HKLT�QE>Q�QEBV�>IT>VP�E>SB�QEB�OFDEQ�QL�@LKPRIQ�TFQE�>�I>TVBO�>KA�PELRIA�>IT>VP�AL�PL�
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EXERCISES

�� !FII�FP�QEB�@EFBC�BUB@RQFSB�LC�>�PJ>II�@LJMRQBO�J>KRC>@QROFKD�@LJM>KV
QE>Q�ABPMBO>QBIV�KBBAP�CRKAP�QL�@LKQFKRB�LMBO>QFKD��.KB�A>V�>�PQO>KDBO
@LJBP�QL�!FII�QL�FKAR@B�EFJ�QL�Q>HB�M>OQ�FK�>�@L@>FKB�PJRDDIFKD�AB>I�QE>Q
TLRIA�KBQ�!FII�JFIIFLKP�LC�ALII>OP��4K?BHKLTKPQ�QL�!FII�QEB�PQO>KDBO�FP�>K
RKABO@LSBO�MLIF@BJ>K��!FII�QBIIP�QEB�PQO>KDBO�QL�DL�>T>V��3EB�PQO>KDBO
MBOPFPQP�>KA�>CQBO�CFSB�JLKQEP�LC�>ODRFKD�>KA�@>GLIFKD�QEB�PQO>KDBO
TB>OP�ALTK�!FIIdP�TFII�QL�OBPFPQ��!FII�>DOBBP�QL�Q>HB�ABIFSBOV�LC�QEB�@L@>FKB
>KA�E>KAP�LSBO�>�ALTK�M>VJBKQ�LC��������QL�QEB�RKABO@LSBO�>DBKQ
TEL�MOLJMQIV�>OOBPQP�EFJ�CLO�@LKPMFO>@V�QL�SFLI>QB�QEB�K>O@LQF@P�I>TP�
6E>Q�ABCBKPBP�ALBP�!FII�E>SB�

�� 8LR�>OB�QEB�J>K>DBO�LC�>�?LLHPQLOB�� �@RPQLJBO�?B@LJBP�FOOFQ>QBA�>Q
E>SFKD�QL�PQ>KA�FK�IFKB�>KA�?BDFKP�QL�PELRQ�>Q�QEB�P>IBP@IBOH�CLO�OBCRPFKD
QL�T>FQ�LK�EFJ��8LR�@LJB�LRQ�LC�VLRO�LCCF@B�>KA�>PH�QEB�@RPQLJBO�QL
@>IJ�ALTK��'B�PELRQP�>Q�VLR��8LR�QBII�EFJ�QL�IB>SB��'B�OBCRPBP��2L�VLR
>KA�QEB�P>IBP@IBOH�MF@H�EFJ�RM�>KA�PELSB�EFJ�?LAFIV�LRQ�QEB�ALLO��'B
@>IIP�QEB�MLIF@B�QL�E>SB�VLR�>OOBPQBA�CLO�>PP>RIQ��2ELRIA�QEB�MLIF@B�>OOBPQ
VLR�� PPRJFKD�QE>Q�QEBV�AL�ELT�TLRIA�VLR�ABCBKA�VLROPBIC�FK�@LROQ�

�� ,>OFIVK�FP�>OOBPQBA�CLO�>OPLK�>D>FKPQ�>�KR@IB>O�RQFIFQV�>�@OFJB�RKABO
?LQE�PQ>QB�>KA�CBABO>I�I>T��2EB�FP�@LKSF@QBA�FK�PQ>QB�@LROQ�>KA�PBKQBK@BA
QL�CFSB�VB>OP�FK�G>FI��3EBK�QEB�CBABO>I�DLSBOKJBKQ�AB@FABP�QL�MOLPB@RQB
EBO�CLO�QEB�P>JB�LCCBKPB��#LBP�PEB�E>SB�>�ALR?IB�GBLM>OAV�ABCBKPB
>D>FKPQ�QEB�CBABO>I�MOLPB@RQFLK�

�� 3B@QLKF@P�>�42�@LOMLO>QFLK�FP�?FAAFKD�LK�>�MOLGB@Q�FK�-FDBOF>�>KA�FQP
BJMILVBB�TFKP�QEB�?FA�?V�PB@OBQIV�DFSFKD���������QL�QEB�-FDBOF>K�MR?IF@
LCCF@F>I�QE>Q�E>P�QEB�JLPQ�P>V�>?LRQ�TEF@E�@LJM>KV�TFII�?B�>T>OABA�QEB
@LKQO>@Q��3EB�@LKQO>@Q�FP�TLOQE�����JFIIFLK�>KA�3B@QLKF@P�BUMB@QP�QL
J>HB�>Q�IB>PQ�����JFIIFLK�LK�QEB�MOLGB@Q��'>P�>�@OFJB�RKABO�42�I>T�?BBK
@LJJFQQBA�

�� 2RMMLPB�QE>Q�QEB�"$.�LC�3B@QLKF@P�3BA�-BIPLK�FP�KLQ�>@QR>IIV�FKSLISBA
FK�?OF?BOV�LC�QEB�-FDBOF>K�MR?IF@�LCCF@F>I� ABQRQR� ABIBHB��(KPQB>A
PRMMLPB�QE>Q�QEB�"%.�)>JFB�2HFIIPBQ�FP�SBOV�>@@LJMIFPEBA�>Q�FKPRI>QFKD
?LQE�QLM�J>K>DBJBKQ�>KA�QEB�?L>OA�LC�AFOB@QLOP�COLJ�PLJB�LC�QEB
aLMBO>QFLK>I�OB>IFQFBPb�TFQEFK�QEB�@LJM>KV��2HFIIPBQ�HKLTP�QE>Q�6ELLMF
&LIAJFKB�>�-FDBOF>K�BJMILVBB�LC�3B@QLKF@P�E>P�J>AB�QEB�AB>I�TFQE
 ABIBHB�>KA�PB@ROBA�QEB�@LKQO>@Q�CLO�3B@QLKF@P��(P�FQ�MLPPF?IB�QE>Q
-BIPLK�>P�TBII�>P�2HFIIPBQ�@>K�?B�CLRKA�DRFIQV�LC�>�@OFJB�

�� 8LR�E>SB�DO>AR>QBA�COLJ�@LIIBDB�>KA�>CQBO�TLOHFKD�E>OA�CLO�QBK�VB>OP
E>SB�P@O>MBA�BKLRDE�JLKBV�QLDBQEBO�QL�J>HB�>�ALTK�M>VJBKQ�LK�>
CLOQV�>@OB�C>OJ�TFQEFK�AOFSFKD�AFPQ>K@B�QL�QEB�PJ>II�@FQV�TEBOB�VLR�TLOH
FK�"LILO>AL��(K�QLTK�>Q�IRK@E�LKB�A>V�VLR�ORK�FKQL�>K�LIA�COFBKA�COLJ
EFDE�P@ELLI�'>VIBV�,FIIP�TEL�QBIIP�VLR�QE>Q�PEB�FP�P>SFKD�EBO�JLKBV�QL
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PQ>OQ�>�EFDE�BKA�@LKPFDKJBKQ�PELM�FK�QLTK��8LR�>IILT�EBO�QL�E>SB�>
OLLJ�FK�VLRO�ELRPB�CLO�>�CBT�JLKQEP�RKQFI�PEB�E>P�BKLRDE�JLKBV�QL�DL
FKQL�?RPFKBPP��.SBO�QEB�CLIILTFKD�TBBHP�ELTBSBO�VLR�OB>IFWB�QE>Q�LIA
>@NR>FKQ>K@BP�COLJ�EFDE�P@ELLI�>OB�PQLMMFKD�?V�>IJLPQ�A>FIV�CLO�PELOQ
SFPFQP��6EBK�VLR�?OFKD�QEFP�RM�QL�'>VIBV�PEB�>AJFQP�QE>Q�J>KV�LIA
COFBKAP�>OB�KLT�OBIVFKD�LK�EBO�CLO�J>OFGR>K>��2EB�FP�KLQ�>�IF@BKPBA
@>OBDFSBO�FK�"LILO>AL�>KA�FP�@IB>OIV�SFLI>QFKD�QEB�I>T��.RQ�LC�ILV>IQV�VLR
QBII�EBO�QE>Q�PEB�E>P�QEOBB�TBBHP�QL�JLSB�LRQ�?RQ�VLR�AL�KLQ�MOBSBKQ
EBO�COLJ�@LKQFKRFKD�P>IBP�TEFIB�PEB�FP�QEBOB��6E>Q�@OFJB�E>SB�VLR
@LJJFQQBA�

�� 3EB�"BKQBO� OQ�&>IIBOFBP`'>T>FF�PBIIP�>OQTLOH�>KA�JR@E�LC�FQ�FKSLISBP
>OQ�?V�QEB�C>JLRP�PROOB>IFPQ�M>FKQBO�2>IS>ALO�#>IF��3EB�CBABO>I
DLSBOKJBKQ�PRPMB@QBA�QEB�@BKQBO�LC�PBIIFKD�CLODBA�#>IF�>OQTLOH�>KA
L?Q>FKBA�PB>O@E�T>OO>KQP�CLO�PFU�IL@>QFLKP�@LKQOLIIBA�?V�QEB�@BKQBO��3EB
T>OO>KQP�QLIA�QEB�BUB@RQFKD�LCCF@BO�QL�PBFWB�>KV�FQBJP�QE>Q�TBOB
aBSFABK@B�LC�SFLI>QFLKP�LC�CBABO>I�@OFJFK>I�I>T�b�3EB�T>OO>KQP�AFA�KLQ
ABP@OF?B�QEB�PMB@FCF@�@OFJB�PRPMB@QBA�KLO�AFA�QEB�T>OO>KQP�IFJFQ�QEB
PBFWROB�LC�FQBJP�PLIBIV�QL�#>IF�>OQTLOH�LO�PRPMB@QBA�#>IF�CLODBOFBP�� OB
QEBPB�PB>O@E�T>OO>KQP�S>IFA�Center Art GalleriesÑHawaii, Inc. v. United
States�����%��A�����	�QE�"FO������
�
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SELF-TEST QUESTIONS

�� )>OBA�E>P�J>AB�PBSBO>I�IL>KP�QL�AB?QLOP�TEL�E>SB�AB@I>OBA
?>KHORMQ@V��3EBPB�>OB�RKPB@ROBA�@I>FJP��)>OBA�aAL@QLOPb�QEB
AL@RJBKQ>QFLK�QL�PELT�>JLRKQP�LTBA�QE>Q�>OB�EFDEBO�QE>K�QEB
AB?QLOP�>@QR>IIV�LTB��+>QBO�)>OBA�FP�@E>ODBA�TFQE�QEB�CBABO>I
@OFJFK>I�LCCBKPB�LC�CFIFKD�C>IPB�@I>FJP��3EB�PQ>KA>OA�	LO�a?ROABKb

LC�MOLLC�QE>Q�QEB�42�>QQLOKBV�JRPQ�JBBQ�FK�QEB�MOLPB@RQFLK�FP

>� ?BVLKA�>II�ALR?Q
?� ?BVLKA�>�OB>PLK>?IB�ALR?Q
@� @IB>O�>KA�@LKSFK@FKD�BSFABK@B
A� >�MOBMLKABO>K@B�LC�QEB�BSFABK@B

�� )BQEOL�>�?RPFKBPPJ>K�TEL�OBPFABP�FK� QI>KQ>�@OB>QBP�>
AFPQRO?>K@B�>Q�>�IL@>I�PQB>HELRPB�>KA�FP�>OOBPQBA�CLO�?BFKD�AORKH
>KA�AFPLOABOIV��#ORKH�>KA�AFPLOABOIV�FP�>�JFPABJB>KLO�RKABO
&BLODF>�I>T�� �JFPABJB>KLO�FP�>�@OFJB�MRKFPE>?IB�?V
FJMOFPLKJBKQ�CLO�RM�QL

>� LKB�VB>O
?� QTL�VB>OP
@� CFSB�VB>OP
A� KLKB�LC�QEB�>?LSB

�� 8R>K�FP�@E>ODBA�TFQE�>�@OFJB��3L�CFKA�EFJ�DRFIQV�QEB�MOLPB@RQLO
JRPQ�PELT

>� >@QRP�OBRP�>KA�JBKP�OB>
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Chapter 7

Introduction to Tort Law

LEARNING OBJECTIVES
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7.1 Purpose of Tort Laws
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Figure 7.1Dimensions of Tort Liability

Dimensions of Tort: Fault

3LOQ�MOFK@FMIBP�@>K�?B�SFBTBA�>ILKD�AFCCBOBKQ�AFJBKPFLKP��.KB�FP�QEBfault
AFJBKPFLK��+FHB�@OFJFK>I�I>T�QLOQ�I>T�OBNRFOBP�>�TOLKDCRI�>@Q�?V�>�ABCBKA>KQ�CLO
QEB�MI>FKQFCC�QL�OB@LSBO��4KIFHB�@OFJFK>I�I>T�ELTBSBO�QEBOB�KBBA�KLQ�?B�>�PMB@FCF@
FKQBKQ��2FK@B�QLOQ�I>T�CL@RPBP�LK�FKGROV�QL�QEB�MI>FKQFCC�FQ�FP�IBPP�@LK@BOKBA�QE>K
@OFJFK>I�I>T�>?LRQ�QEB�OB>PLKP�CLO�QEB�ABCBKA>KQdP�>@QFLKP�� K�FKKL@BKQ�>@Q�LO�>
OBI>QFSBIV�FKKL@BKQ�LKB�J>V�PQFII�MOLSFAB�QEB�?>PFP�CLO�IF>?FIFQV��-BSBOQEBIBPP�QLOQ
I>T`BU@BMQ�CLO�PQOF@Q�IF>?FIFQV`OBIFBP�LK�PQ>KA>OAP�LC�C>RIQ�LO�?I>JBTLOQEFKBPP�

3EB�JLPQ�L?SFLRP�PQ>KA>OA�FP�TFIICRI�@LKAR@Q��(C�QEB�ABCBKA>KQ�	LCQBK�@>IIBA�QEB
tortfeasor � `F�B��QEB�LKB�@LJJFQQFKD�QEB�QLOQ
�FKQBKQFLK>IIV�FKGROBP�>KLQEBO�QEBOB
FP�IFQQIB�>ODRJBKQ�>?LRQ�QLOQ�IF>?FIFQV��3ERP�>II�@OFJBP�OBPRIQFKD�FK�FKGROV�QL�>�MBOPLK
LO�MOLMBOQV�	JROABO�>PP>RIQ�>OPLK�BQ@�
�>OB�>IPL�QLOQP�>KA�QEB�MI>FKQFCC�J>V�?OFKD
>�PBM>O>QB�I>TPRFQ�QL�OB@LSBO�A>J>DBP�CLO�FKGROFBP�QL�EFP�MBOPLK�C>JFIV�LO�MOLMBOQV�

,LPQ�QLOQ�PRFQP�AL�KLQ�OBIV�LKintentionalC>RIQ��3EBV�>OB�?>PBA�O>QEBO�LK�KBDIFDBKQ
@LKAR@Q�QE>Q�FK�QEB�@FO@RJPQ>K@BP�FP�@>OBIBPP�LO�MLPBP�RKOB>PLK>?IB�OFPHP�LC�@>RPFKD
A>J>DB��,LPQ�>RQLJL?FIB�>@@FABKQ�>KA�JBAF@>I�J>IMO>@QF@B�PRFQP�>OB�BU>JMIBP�LC
KBDIFDBK@B�PRFQP�

3EB�C>RIQ�AFJBKPFLK�FP�>�@LKQFKRRJ�� Q�LKB�BKA�FP�QEB�ABIF?BO>QB�ABPFOB�QL�AL�FKGROV�
3EB�JFAAIB�DOLRKA�FP�L@@RMFBA�?V�@>OBIBPP�@LKAR@Q�� Q�QEB�LQEBO�BKA�FP�@LKAR@Q�QE>Q��  �MBOPLK�LO�IBD>I�BKQFQV�QE>Q

@LJJFQP�>�QLOQ�

"E>MQBO���(KQOLAR@QFLK�QL�3LOQ�+>T

����/ROMLPB�LC�3LOQ�+>TP ���



JLPQ�TLRIA�@LKPFABO�BKQFOBIV�?I>JBIBPP�FK�QEB�JLO>I�PBKPB��3EB�ABCBKA>KQ�J>V
E>SB�L?PBOSBA�>II�MLPPF?IB�MOB@>RQFLKP�>KA�VBQ�PQFII�?B�EBIA�IF>?IB��3EFP�FP�@>IIBA
strict liability � �� K�BU>JMIB�FP�QE>Q�FK@ROOBA�?V�QEB�J>KRC>@QROBO�LC�>�ABCB@QFSB
MOLAR@Q�QE>Q�FP�MI>@BA�LK�QEB�J>OHBQ�ABPMFQB�>II�MLPPF?IB�MOB@>RQFLKP�FK@IRAFKD
NR>IFQV�@LKQOLI�FKPMB@QFLK��(K�J>KV�PQ>QBP�FC�QEB�MOLAR@Q�@>RPBP�FKGROV�QEB
J>KRC>@QROBO�TFII�?B�EBIA�IF>?IB�

Dimensions of Tort: Nature of Injury

3LOQ�IF>?FIFQV�S>OFBP�?V�QEB�QVMB�LC�FKGROV�@>RPBA��3EB�JLPQ�L?SFLRP�QVMB�FP�MEVPF@>I
E>OJ�QL�QEB�MBOPLK�	>PP>RIQ�?>QQBOV�FKCIF@QFLK�LC�BJLQFLK>I�AFPQOBPP�KBDIFDBKQ
BUMLPROB�QL�QLUF@�MLIIRQ>KQP�TOLKDCRI�AB>QE
�LO�MOLMBOQV�	QOBPM>PP�KRFP>K@B
>OPLK�FKQBOCBOBK@B�TFQE�@LKQO>@Q
��,BKQ>I�PRCCBOFKD�@>K�?B�OBAOBPPBA�FC�FQ�FP�>�OBPRIQ
LC�MEVPF@>I�FKGROV�	B�D��PEL@H�>KA�ABMOBPPFLK�CLIILTFKD�>K�>RQLJL?FIB�>@@FABKQ
�� 
CBT�PQ>QBP�KLT�MBOJFQ�OB@LSBOV�CLO�JBKQ>I�AFPQOBPP�>ILKB�	>�JLQEBOdP�PEL@H�>Q
PBBFKD�EBO�PLK�FKGROBA�?V�>�@>O�TEFIB�?LQE�TBOB�@OLPPFKD�QEB�PQOBBQ
��.QEBO
MOLQB@QBA�FKQBOBPQP�FK@IRAB�>�MBOPLKdP�OBMRQ>QFLK�	FKGROBA�?V�ABC>J>QLOV
PQ>QBJBKQP�LO�TOFQFKDP
�MOFS>@V�	FKGROBA�?V�QELPB�TEL�AFSRIDB�PB@OBQP�LC�EFP
MBOPLK>I�IFCB
�>KA�B@LKLJF@�FKQBOBPQP�	JFPOBMOBPBKQ>QFLK�QL�PB@ROB�>K�B@LKLJF@
>AS>KQ>DB�@BOQ>FK�CLOJP�LC�RKC>FO�@LJMBQFQFLK
�

Dimensions of Tort: Excuses

 �QEFOA�BIBJBKQ�FK�QEB�I>T�LC�QLOQP�FP�QEB�BU@RPB�CLO�@LJJFQQFKD�>K�>MM>OBKQ�TOLKD�
3EB�I>T�ALBP�KLQ�@LKABJK�BSBOV�>@Q�QE>Q�RIQFJ>QBIV�OBPRIQP�FK�FKGROV�

.KB�@LJJLK�ORIB�LC�BU@RIM>QFLK�FPassumption of risk � �� �?>PB?>II�C>K�TEL�PFQP
>ILKD�QEB�QEFOA�?>PB�IFKB�@ILPB�QL�QEB�FKCFBIA�>PPRJBP�QEB�OFPH�QE>Q�>�IFKB�AOFSB�CLRI
?>II�J>V�CIV�QLT>OA�EFJ�>KA�PQOFHB�EFJ��'B�TFII�KLQ�?B�MBOJFQQBA�QL�@LJMI>FK�FK
@LROQ�QE>Q�QEB�?>QQBO�PELRIA�E>SB�?BBK�JLOB�@>OBCRI�LO�QE>Q�J>K>DBJBKQ�PELRIA
E>SB�BFQEBO�T>OKBA�EFJ�LO�MRQ�RM�>�MOLQB@QFSB�?>OOFBO�

 KLQEBO�BU@RPB�FP�KBDIFDBK@B�LC�QEB�MI>FKQFCC��(C�QTL�AOFSBOP�>OB�@>OBIBPP�>KA�EFQ�B>@E
LQEBO�LK�QEB�EFDET>V�PLJB�PQ>QBP�TFII�OBCRPB�QL�MBOJFQ�BFQEBO�QL�OB@LSBO�COLJ�QEB
LQEBO��2QFII�>KLQEBO�BU@RPB�FP�@LKPBKQ��QTL�?LUBOP�FK�QEB�OFKD�@LKPBKQ�QL�?BFKD
PQOR@H�TFQE�CFPQP�	?RQ�KLQ�QL�?BFKD�?FQQBK�LK�QEB�B>O
�

Damages

2FK@B�QEB�MROMLPB�LC�QLOQ�I>T�FP�QL�@LJMBKP>QB�QEB�SF@QFJ�CLO�E>OJ�>@QR>IIV�ALKB
A>J>DBP�>OB�RPR>IIV�JB>PROBA�?V�QEB�BUQBKQ�LC�QEB�FKGROV��$UMOBPPBA�FK�JLKBV
QBOJP�QEBPB�FK@IRAB�OBMI>@BJBKQ�LC�MOLMBOQV�ABPQOLVBA�@LJMBKP>QFLK�CLO�ILPQ

�� +F>?FIFQV�TFQELRQ�C>RIQ��3EFP
J>V�>OFPB�TEBK�QEB�ABCBKA>KQ
BKD>DBP�FK�RIQO>E>W>OALRP
>@QFSFQFBP�LO�TEBOB�ABCB@QFSB
MOLAR@Q�@OB>QBP�>K
RKOB>PLK>?IB�OFPH�LC�FKGROV�QL
@LKPRJBOP�LO�LQEBOP�

��  �ABCBKPB�QL�>�MI>FKQFCCdP�>@QFLK
FK�QLOQ�TEBOB�QEB�MI>FKQFCC�E>P
HKLTFKDIV�>KA�SLIRKQ>OFIV
BKQBOBA�FKQL�>�OFPHV�>@QFSFQV
QE>Q�OBPRIQP�FK�FKGROV�
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T>DBP�OBFJ?ROPBJBKQ�CLO�JBAF@>I�BUMBKPBP�>KA�ALII>OP�QE>Q�>OB�PRMMLPBA�QL
>MMOLUFJ>QB�QEB�M>FK�QE>Q�FP�PRCCBOBA��#>J>DBP�CLO�QEBPB�FKGROFBP�>OB�@>IIBA
compensatory damages� �

(K�@BOQ>FK�FKPQ>K@BP�QEB�@LROQP�TFII�MBOJFQ�>K�>T>OA�LCpunitive damages � �� P�QEB
TLOApunitiveFJMIFBP�QEB�MROMLPB�FP�QL�MRKFPE�QEB�ABCBKA>KQdP�>@QFLKP��!B@>RPB�>
MRKFQFSB�>T>OA�	PLJBQFJBP�@>IIBA�BUBJMI>OV�A>J>DBP
�FP�>Q�LAAP�TFQE�QEB�DBKBO>I
MROMLPB�LC�QLOQ�I>T�FQ�FP�>IILT>?IB�LKIV�FK�>DDO>S>QBA�PFQR>QFLKP��3EB�I>T�FK�JLPQ
PQ>QBP�MBOJFQP�OB@LSBOV�LC�MRKFQFSB�A>J>DBP�LKIV�TEBK�QEB�ABCBKA>KQ�E>P
ABIF?BO>QBIV�@LJJFQQBA�>�TOLKD�TFQE�J>IF@FLRP�FKQBKQ�LO�E>P�LQEBOTFPB�ALKB
PLJBQEFKD�LRQO>DBLRP�

/RKFQFSB�A>J>DBP�>OB�O>OBIV�>IILTBA�FK�KBDIFDBK@B�@>PBP�CLO�QE>Q�OB>PLK��!RQ�FC
PLJBLKB�PBQP�LRQ�FKQBKQFLK>IIV�>KA�J>IF@FLRPIV�QL�EROQ�>KLQEBO�MBOPLK�MRKFQFSB
A>J>DBP�J>V�TBII�?B�>MMOLMOF>QB��/RKFQFSB�A>J>DBP�>OB�FKQBKABA�KLQ�LKIV�QL
MRKFPE�QEB�TOLKDALBO�?V�BU>@QFKD�>K�>AAFQFLK>I�>KA�PLJBQFJBP�EB>SV�M>VJBKQ
	QEB�BU>@Q�>JLRKQ�FP�IBCQ�QL�QEB�AFP@OBQFLK�LC�GROV�>KA�GRADB
�?RQ�>IPL�QL�ABQBO
LQEBOP�COLJ�PFJFI>O�@LKAR@Q��3EB�MRKFQFSB�A>J>DB�>T>OA�E>P�?BBK�PR?GB@Q�QL�EB>SV
@OFQF@FPJ�FK�OB@BKQ�VB>OP�FK�@>PBP�FK�TEF@E�FQ�E>P�?BBK�>T>OABA�>D>FKPQ
J>KRC>@QROBOP��.KB�CB>O�FP�QE>Q�ERDB�A>J>DB�>T>OAP�LK�?BE>IC�LC�>�JRIQFQRAB�LC
SF@QFJP�@LRIA�PTFCQIV�?>KHORMQ�QEB�ABCBKA>KQ��4KIFHB�@LJMBKP>QLOV�A>J>DBP
MRKFQFSB�A>J>DBP�>OB�Q>U>?IB�

KEY TAKEAWAY

3EBOB�>OB�QEOBB�HFKAP�LC�QLOQP�>KA�FK�QTL�LC�QEBJ�	KBDIFDBKQ�QLOQP�>KA�PQOF@Q
IF>?FIFQV�QLOQP
�A>J>DBP�>OB�RPR>IIV�IFJFQBA�QL�J>HFKD�QEB�SF@QFJ�TELIB
QEOLRDE�>K�BKCLO@B>?IB�GRADJBKQ�CLO�JLKBV�A>J>DBP��3EBPB�@LJMBKP>QLOV
A>J>DBP�>T>OABA�?V�>�@LROQ�>@@LJMIFPE�LKIV�>MMOLUFJ>QB�GRPQF@B�CLO�QEB
FKGROFBP�LO�MOLMBOQV�A>J>DB�@>RPBA�?V�>�QLOQCB>PLO��3LOQ�I>TP�DL�>�PQBM
CROQEBO�QLT>OA�ABQBOOBK@B�?BVLKA�@LJMBKP>QFLK�QL�QEB�MI>FKQFCC�FK
L@@>PFLK>IIV�>T>OAFKD�MRKFQFSB�A>J>DBP�>D>FKPQ�>�ABCBKA>KQ��3EBPB�>OB
>IJLPQ�>IT>VP�FK�@>PBP�TEBOB�>K�FKQBKQFLK>I�QLOQ�E>P�?BBK�@LJJFQQBA�

��  K�>T>OA�LC�JLKBV�A>J>DBP�QL
J>HB�QEB�MI>FKQFCC�TELIB�>P
LMMLPBA�QL�>AAFQFLK>I�A>J>DBP
	MRKFQFSB
�QE>Q�MRKFPE�QEB
ABCBKA>KQ�LO�J>HB�>K�BU>JMIB
LC�ABCBKA>KQ�

�� /RKFQFSB�A>J>DBP�>OB�>T>OABA
FK�@>PBP�TEBOB�QEB�@LKAR@Q�LC
QEB�ABCBKA>KQ�FP�ABBJBA�QL�?B
PL�LRQO>DBLRP�QE>Q�GRPQF@B�FP
LKIV�PBOSBA�?V�>AAFKD�>
MBK>IQV�LSBO�>KA�>?LSB
@LJMBKP>QLOV�A>J>DBP�
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����/ROMLPB�LC�3LOQ�+>TP ���



EXERCISES

�� 6EV�FP�ABQBOOBK@B�KBBABA�CLO�FKQBKQFLK>I�QLOQP�	TEBOB�MRKFQFSB�A>J>DBP
>OB�>T>OABA
�O>QEBO�QE>K�KBDIFDBKQ�QLOQP�

�� 6EV�>OB�@LPQP�FJMLPBA�LK�LQEBOP�TFQELRQ�QEBFO�@LKPBKQ�MOL?IBJ>QF@�CLO
>�J>OHBQ�B@LKLJV��6E>Q�FC�QEB�I>T�AFA�KLQ�QOV�QL�OBFJMLPB�QEB�SF@QFJdP
@LPQP�LKQL�QEB�QLOQCB>PLO��6E>Q�TLRIA�>�QLQ>IIV�KLKIFQFDFLRP�PL@FBQV�?B
IFHB�
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7.2 Intentional Torts

LEARNING OBJECTIVES

�� #FPQFKDRFPE�FKQBKQFLK>I�QLOQP�COLJ�LQEBO�HFKAP�LC�QLOQP�
�� &FSB�QEOBB�BU>JMIBP�LC�>K�FKQBKQFLK>I�QLOQ`LKB�QE>Q�@>RPBP�FKGROV�QL�>

MBOPLK�LKB�QE>Q�@>RPBP�FKGROV�QL�MOLMBOQV�>KA�LKB�QE>Q�@>RPBP�FKGROV�QL
>�OBMRQ>QFLK�

3EB�>K>IVPFP�LC�JLPQ�FKQBKQFLK>I�QLOQP�FP�PQO>FDEQCLOT>OA�>KA�M>O>IIBIP�QEB
PR?PQ>KQFSB�@OFJBP�>IOB>AV�AFP@RPPBA�FK"E>MQBO����"OFJFK>I�+>T���6EBK�MEVPF@>I
FKGROV�LO�A>J>DB�QL�MOLMBOQV�FP�@>RPBA�QEBOB�FP�O>OBIV�AB?>QB�LSBO�IF>?FIFQV�FC�QEB
MI>FKQFCC�ABIF?BO>QBIV�RKABOQLLH�QL�MOLAR@B�QEB�E>OJ��"BOQ>FK�LQEBO�FKQBKQFLK>I
QLOQP�>OB�TLOQE�KLQFKD�CLO�QEBFO�OBIBS>K@B�QL�?RPFKBPP�

Assault and Battery

.KB�LC�QEB�JLPQ�L?SFLRP�FKQBKQFLK>I�QLOQP�FP�>PP>RIQ�>KA�?>QQBOV��!LQE�@OFJFK>I�I>T
>KA�QLOQ�I>T�PBOSB�QL�OBPQO>FK�FKAFSFAR>IP�COLJ�RPFKD�MEVPF@>I�CLO@B�LK�LQEBOP�
 PP>RIQ�FP�	�
�QEB�QEOB>Q�LC�FJJBAF>QB�E>OJ�LO�LCCBKPB�LC�@LKQ>@Q�LO�	�
�>KV�>@Q�QE>Q
TLRIA�>OLRPB�OB>PLK>?IB�>MMOBEBKPFLK�LC�FJJFKBKQ�E>OJ��!>QQBOV�FP�RK>RQELOFWBA
>KA�E>OJCRI�LO�LCCBKPFSB�MEVPF@>I�@LKQ>@Q�TFQE�>KLQEBO�MBOPLK�QE>Q�@>RPBP�FKGROV�

.CQBK�>K�>PP>RIQ�OBPRIQP�FK�?>QQBOV�?RQ�KLQ�>IT>VP��(KWestern Union Telegraph Co. v.
Hill�CLO�BU>JMIB�QEB�ABCBKA>KQ�AFA�KLQ�QLR@E�QEB�MI>FKQFCCdP�TFCB�?RQ�QEB�@>PB
MOBPBKQBA�>K�FPPRB�LC�MLPPF?IB�>PP>RIQ�BSBK�TFQELRQ�>K�>@QR>I�?>QQBOV��QEB�ABCBKA>KQ
BJMILVBB�>QQBJMQBA�QL�HFPP�>�@RPQLJBO�>@OLPP�QEB�@LRKQBOQLM�@LRIAK�Q�NRFQB�OB>@E
EBO�?RQ�KLKBQEBIBPP�@OB>QBA�>@QFLK>?IB�CB>O�	LO�>P�QEB�@LROQ�MRQ�FQ
a>MMOBEBKPFLKb
�LK�QEB�M>OQ�LC�QEB�MI>FKQFCC�P�TFCB��(Q�FP�>IPL�MLPPF?IB�QL�E>SB�>
?>QQBOV�TFQELRQ�>K�>PP>RIQ��%LO�BU>JMIB�FC�PLJBLKB�EFQP�VLR�LK�QEB�?>@H�LC�QEB
EB>A�TFQE�>K�FOLK�PHFIIBQ�>KA�VLR�AFAKdQ�PBB�FQ�@LJFKD�QEBOB�FP�>�?>QQBOV�?RQ�KL
>PP>RIQ��+FHBTFPB�FC� KAOB>�M>PPBP�LRQ�COLJ�AOFKHFKD�QLL�JR@E�>Q�QEB�CO>QBOKFQV
M>OQV�>KA�>�PQO>KDBO�	 KAOB
�HFPPBP�EBO�LK�QEB�IFMP�TEFIB�PEB�FP�M>PPBA�LRQ�PEB
TLRIA�KLQ�?B�>T>OB�LC�>KV�QEOB>Q�LC�LCCBKPFSB�@LKQ>@Q�>KA�TLRIA�E>SB�KL
>MMOBEBKPFLK�LC�>KV�E>OJ��3ERP�QEBOB�E>P�?BBK�KL�QLOQ�LC�>PP>RIQ�?RQ�PEB�@LRIA
>IIBDB�QEB�QLOQ�LC�?>QQBOV��	3EB�NRBPQFLK�LC�TE>Q�A>J>DBP�FC�>KV�TLRIA�?B�>K
FKQBOBPQFKD�>ODRJBKQ�
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4KABO�QEB�AL@QOFKB�LC�QO>KPCBOOBA�FKQBKQ�FC�#O>@L�>FJP�EFP�T>KA�>Q�'>OOV�?RQ�'>OOV
AR@HP�GRPQ�FK�QFJB�>KA�QEB�FJM>@Q�FP�CBIQ�?V�'BOJFLKB�FKPQB>A�$KDIFPE�I>T�	>KA
 JBOF@>K�I>T
�TLRIA�QO>KPCBO�#O>@LdP�FKQBKQ�COLJ�QEB�Q>ODBQ�QL�QEB�>@QR>I�SF@QFJ�LC
QEB�>@Q��3ERP�'BOJFLKB�@LRIA�PRB�#O>@L�CLO�?>QQBOV�CLO�>KV�A>J>DBP�PEB�E>A
PRCCBOBA�

False Imprisonment

3EB�QLOQ�LC�C>IPB�FJMOFPLKJBKQ�LOFDFK>IIV�FJMIFBA�>�IL@HFKD�RM�>P�FK�>�MOFPLK�?RQ
QLA>V�FQ�@>K�L@@RO�FC�>�MBOPLK�FP�OBPQO>FKBA�FK�>�OLLJ�LO�>�@>O�LO�BSBK�FC�EFP�LO�EBO
JLSBJBKQP�>OB�OBPQOF@QBA�TEFIB�T>IHFKD�ALTK�QEB�PQOBBQ��/BLMIB�E>SB�>�OFDEQ�QL�?B
COBB�QL�DL�>P�QEBV�MIB>PB�>KA�>KVLKB�TEL�TFQELRQ�@>RPB�ABMOFSBP�>KLQEBO�LC
MBOPLK>I�COBBALJ�E>P�@LJJFQQBA�>�QLOQ��#>J>DBP�>OB�>IILTBA�CLO�QFJB�ILPQ
AFP@LJCLOQ�>KA�OBPRIQFKD�FII�EB>IQE�JBKQ>I�PRCCBOFKD�ERJFIF>QFLK�ILPP�LC�OBMRQ>QFLK
LO�?RPFKBPP�>KA�BUMBKPBP�PR@E�>P�>QQLOKBVPd�CBBP�FK@ROOBA�>P�>�OBPRIQ�LC�QEB
OBPQO>FKQ�	PR@E�>P�>�C>IPB�>OOBPQ
��!RQ�>P�QEB�@>PB�LCLester v. Albers Super Markets, Inc�
	2B@QFLK������">PBP�
�PELTP�QEB�ABCBKA>KQ�JRPQ�?B�PELTK�QL�E>SB�OBPQO>FKBA�QEB
MI>FKQFCC�FK�LOABO�CLO�A>J>DBP�QL�?B�>IILTBA�

Intentional Infliction of Emotional Distress

4KQFI�OB@BKQIV�QEB�@LJJLK�I>T�ORIB�T>P�QE>Q�QEBOB�@LRIA�?B�KL�OB@LSBOV�CLO�>@QP
BSBK�QELRDE�FKQBKQFLK>IIV�RKABOQ>HBK�QE>Q�@>RPBA�MROBIV�JBKQ>I�LO�BJLQFLK>I
AFPQOBPP��%LO�>�@>PB�QL�DL�QL�QEB�GROV�QEB�@LROQP�OBNRFOBA�QE>Q�QEB�JBKQ>I�AFPQOBPP
OBPRIQ�COLJ�PLJB�MEVPF@>I�FKGROV��(K�OB@BKQ�VB>OP�J>KV�@LROQP�E>SB�LSBOQEOLTK�QEB
LIABO�ORIB�>KA�KLT�OB@LDKFWB�QEB�PL�@>IIBA�KBT�QLOQ��(K�>K�BJMILVJBKQ�@LKQBUQ
ELTBSBO�FQ�FP�O>OB�QL�CFKA�>�@>PB�TEBOB�>�MI>FKQFCC�FP�>?IB�QL�OB@LSBO��3EB�JLPQ
AFCCF@RIQ�EROAIB�FP�MOLSFKD�QE>Q�QEB�@LKAR@Q�T>P�aBUQOBJBb�LO�aLRQO>DBLRP�b

(K�>K�B>OIV�">IFCLOKF>�@>PB�?FII�@LIIB@QLOP�@>JB�QL�QEB�AB?QLOdP�ELJB�OBMB>QBAIV�>KA
QEOB>QBKBA�QEB�AB?QLOdP�MOBDK>KQ�TFCB�� JLKD�LQEBO�QEFKDP�QEBV�@I>FJBA�QE>Q�QEB
TFCB�TLRIA�E>SB�QL�ABIFSBO�EBO�@EFIA�FK�MOFPLK��3EB�TFCB�JFP@>OOFBA�>KA�E>A
BJLQFLK>I�>KA�MEVPF@>I�@LJMIF@>QFLKP��3EB�@LROQ�CLRKA�QE>Q�QEB�?BE>SFLO�LC�QEB
@LIIB@QFLK�@LJM>KVdP�QTL�>DBKQP�T>P�PRCCF@FBKQIV�LRQO>DBLRP�QL�MOLSB�QEB�QLOQ�LC
FKQBKQFLK>I�FKCIF@QFLK�LC�BJLQFLK>I�AFPQOBPP��(KRoche v. Stern	-BT�8LOH
�QEB�C>JLRP
@>?IB�QBIBSFPFLK�Q>IH�PELT�ELPQ�'LT>OA�2QBOK�E>A�Q>PQBIBPPIV�AFP@RPPBA�QEB�OBJ>FKP
LC�#B?LO>E�1L@EB�>�QLMIBPP�A>K@BO�>KA�@>?IB�>@@BPP�QBIBSFPFLK�ELPQ�Roche v. Stern
����-�8�2��A�����	����
� 3EB�OBJ>FKP�E>A�?BBK�?OLRDEQ�QL�2QBOKdP�PELT�?V�>�@ILPB
COFBKA�LC�1L@EB�"E>RK@B�'>VABK�>KA�>�KRJ?BO�LC�@ORAB�@LJJBKQP�?V�2QBOK�>KA
'>VABK�>?LRQ�QEB�OBJ>FKP�TBOB�SFABLQ>MBA�>KA�?OL>A@>PQ�LK�>�K>QFLK>I�@>?IB
QBIBSFPFLK�PQ>QFLK��1L@EBdP�PFPQBO�>KA�?OLQEBO�PRBA�'LT>OA�2QBOK�>KA�(KCFKFQV
?OL>A@>PQFKD�>KA�TBOB�>?IB�QL�DBQ�M>PQ�QEB�ABCBKA>KQdP�JLQFLK�QL�AFPJFPP�QL�E>SB�>
GROV�@LKPFABO�QEBFO�@I>FJ�
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 �MI>FKQFCCdP�?ROABK�FK�QEBPB�@>PBP�FP�QL�PELT�QE>Q�QEB�JBKQ>I�AFPQOBPP�FP�PBSBOB�
,>KV�PQ>QBP�OBNRFOB�QE>Q�QEFP�AFPQOBPP�JRPQ�OBPRIQ�FK�MEVPF@>I�PVJMQLJP�PR@E�>P
K>RPB>�EB>A>@EBP�RI@BOP�LO�>P�FK�QEB�@>PB�LC�QEB�MOBDK>KQ�TFCB�>�JFP@>OOF>DB�
.QEBO�PQ>QBP�E>SB�KLQ�OBNRFOBA�MEVPF@>I�PVJMQLJP�CFKAFKD�QE>Q�PE>JB
BJ?>OO>PPJBKQ�CB>O�>KA�>KDBO�@LKPQFQRQB�PBSBOB�JBKQ>I�AFPQOBPP�

Trespass and Nuisance

3OBPM>PP�FP�FKQBKQFLK>IIV�DLFKD�LK�I>KA�QE>Q�?BILKDP�QL�PLJBLKB�BIPB�LO�MRQQFKD
PLJBQEFKD�LK�PLJBLKB�BIPBdP�MOLMBOQV�>KA�OBCRPFKD�QL�OBJLSB�FQ��3EFP�M>OQ�LC�QLOQ
I>T�PELTP�ELT�PQOLKDIV�QEB�I>T�S>IRBP�QEB�OFDEQP�LC�MOLMBOQV�LTKBOP��3EB�OFDEQ�QL
BKGLV�VLRO�MOLMBOQV�TFQELRQ�FKQBOCBOBK@B�COLJ�LQEBOP�FP�>IPL�CLRKA�FK�@LJJLK�I>T
LC�KRFP>K@B��3EBOB�>OB�IFJFQP�QL�MOLMBOQV�LTKBOPd�OFDEQP�ELTBSBO��(KKatko v. Briney
CLO�BU>JMIB�QEB�MI>FKQFCC�T>P�FKGROBA�?V�>�PMOFKD�DRK�TEFIB�QOBPM>PPFKD�LK�QEB
ABCBKA>KQdP�MOLMBOQV�Katko v. Briney�����-�6��A�����	(LT>�����
� 3EB�ABCBKA>KQ�E>A
PBQ�RM�-L�3OBPM>PPFKD�PFDKP�>CQBO�QBK�VB>OP�LC�QOBPM>PPFKD�>KA�ELRPB?OB>HFKD
BSBKQP�TFQE�QEB�ILPP�LC�PLJB�ELRPBELIA�FQBJP��6FKALTP�E>A�?BBK�?OLHBK�>KA�QEBOB
T>P�aJBPPFKD�RM�LC�QEB�MOLMBOQV�FK�DBKBO>I�b�3EB�ABCBKA>KQP�E>A�?L>OABA�RM�QEB
TFKALTP�>KA�ALLOP�FK�LOABO�QL�PQLM�QEB�FKQORPFLKP�>KA�CFK>IIV�E>A�PBQ�RM�>�PELQDRK
QO>M�FK�QEB�KLOQE�?BAOLLJ�LC�QEB�ELRPB��.KB�ABCBKA>KQ�E>A�@IB>KBA�>KA�LFIBA�EFP
���D>RDB�PELQDRK�>KA�Q>HBK�FQ�QL�QEB�LIA�ELRPB�TEBOB�FQ�T>P�PB@ROBA�QL�>K�FOLK�?BA
TFQE�QEB�?>OOBI�MLFKQBA�>Q�QEB�?BAOLLJ�ALLO��a(Q�T>P�OFDDBA�TFQE�TFOB�COLJ�QEB
ALLOHKL?�QL�QEB�DRKdP�QOFDDBO�PL�TLRIA�CFOB�TEBK�QEB�ALLO�T>P�LMBKBA�b�3EB�>KDIB
LC�QEB�PELQDRK�T>P�>AGRPQBA�QL�EFQ�>K�FKQORABO�FK�QEB�IBDP��3EB�PMOFKD�@LRIA�KLQ�?B
PBBK�COLJ�QEB�LRQPFAB�>KA�KL�T>OKFKD�LC�FQP�MOBPBK@B�T>P�MLPQBA�

3EB�MI>FKQFCC�*>QHL�E>A�?BBK�ERKQFKD�FK�QEB�>OB>�CLO�PBSBO>I�VB>OP�>KA�@LKPFABOBA
QEB�MOLMBOQV�>?>KALKBA��'B�HKBT�FQ�E>A�ILKD�?BBK�RKFKE>?FQBA��'B�>KA�>�COFBKA
E>A�?BBK�QL�QEB�ELRPB�>KA�CLRKA�PBSBO>I�LIA�?LQQIBP�>KA�CORFQ�G>OP�QE>Q�QEBV�QLLH�>KA
>AABA�QL�QEBFO�@LIIB@QFLK�LC�>KQFNRBP��6EBK�QEBV�J>AB�>�PB@LKA�QOFM�QL�QEB�MOLMBOQV
QEBV�BKQBOBA�?V�OBJLSFKD�>�?L>OA�COLJ�>�MLO@E�TFKALT��6EBK�QEB�MI>FKQFCC�LMBKBA
QEB�KLOQE�?BAOLLJ�ALLO�QEB�PELQDRK�TBKQ�LCC�>KA�PQOR@H�EFJ�FK�QEB�OFDEQ�IBD�>?LSB
QEB�>KHIB�?LKB��,R@E�LC�EFP�IBD�T>P�?ILTK�>T>V��6EFIB�*>QHL�HKBT�EB�E>A�KL�OFDEQ
QL�?OB>H�>KA�BKQBO�QEB�ELRPB�TFQE�FKQBKQ�QL�PQB>I�?LQQIBP�>KA�CORFQ�G>OP�QEB�@LROQ
EBIA�QE>Q�>�MOLMBOQV�LTKBO�@LRIA�KLQ�MOLQB@Q�>K�RKL@@RMFBA�?L>OABA�RM�C>OJELRPB
?V�RPFKD�>�PMOFKD�DRK�@>M>?IB�LC�FKCIF@QFKD�AB>QE�LO�PBOFLRP�FKGROV�

(KKatko�QEBOB�FP�>K�FKQBKQFLK>I�QLOQ��!RQ�TE>Q�FC�PLJBLKB�QOBPM>PPFKD�FP�FKGROBA�?V
QEB�KBDIFDBK@B�LC�QEB�I>KALTKBO��2Q>QBP�E>SB�AFCCBOFKD�ORIBP�>?LRQ�QOBPM>PP�>KA
KBDIFDBK@B��(K�PLJB�PQ>QBP�>�QOBPM>PPBO�FP�LKIV�MOLQB@QBA�>D>FKPQ�QEB�DOLPP
KBDIFDBK@B�LC�QEB�I>KALTKBO��(K�LQEBO�PQ>QBP�QOBPM>PPBOP�J>V�?B�LTBA�QEB�ARQV�LC
ARB�@>OB�LK�QEB�M>OQ�LC�QEB�I>KALTKBO��3EB�?RODI>O�TEL�C>IIP�FKQL�>�AO>FKBA
PTFJJFKD�MLLI�CLO�BU>JMIB�J>V�E>SB�>�@>PB�>D>FKPQ�QEB�ELJBLTKBO�RKIBPP�QEB
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@LROQP�LO�IBDFPI>QROB�LC�QE>Q�PQ>QB�E>SB�J>AB�FQ�@IB>O�QE>Q�QOBPM>PPBOP�>OB�LTBA�QEB
IFJFQBA�ARQV�QL�>SLFA�DOLPP�KBDIFDBK@B��.O�>�SBOV�PJ>II�@EFIA�J>V�T>KABO�LCC�EFP
LTK�MOLMBOQV�>KA�C>II�FKQL�>�DO>SBI�MFQ�LK�>�KB>O?V�MOLMBOQV�>KA�PRCCBO�AB>QE�LO
PBOFLRP�FKGROV��FC�QEB�MFQ�PELRIA�	FK�QEB�BUBO@FPB�LC�ARB�@>OB
�E>SB�?BBK�CFIIBA�FK�LO
PLJB�?>OOFBO�BOB@QBA�>OLRKA�FQ�QEBK�QEBOB�T>P�KBDIFDBK@B��!RQ�FC�QEB�PQ>QB�I>T�ELIAP
QE>Q�QEB�ARQV�QL�QOBPM>PPBOP�FP�LKIV�QL�>SLFA�DOLPP�KBDIFDBK@B�QEB�@EFIAdP�C>JFIV
TLRIA�ILPB�RKIBPP�QEB�PQ>QB�I>T�J>HBP�>K�BU@BMQFLK�CLO�SBOV�VLRKD�QOBPM>PPBOP��(K
DBKBO>I�DRBPQP�IF@BKPBBP�>KA�FKSFQBBP�>OB�LTBA�>�ARQV�LC�ARB�@>OB��>�QOBPM>PPBO
J>V�KLQ�?B�LTBA�PR@E�>�ARQV�?RQ�PQ>QBP�E>SB�AFCCBOBKQ�ORIBP�LK�QEFP�

Intentional Interference with Contractual Relations

3LOQFLRP�FKQBOCBOBK@B�TFQE�>�@LKQO>@Q�@>K�?B�BPQ>?IFPEBA�?V�MOLSFKD�CLRO�BIBJBKQP�

�� 3EBOB�T>P�>�@LKQO>@Q�?BQTBBK�QEB�MI>FKQFCC�>KA�>�QEFOA�M>OQV�
�� 3EB�ABCBKA>KQ�HKBT�LC�QEB�@LKQO>@Q�
�� 3EB�ABCBKA>KQ�FJMOLMBOIV�FKAR@BA�QEB�QEFOA�M>OQV�QL�?OB>@E�QEB

@LKQO>@Q�LO�J>AB�MBOCLOJ>K@B�LC�QEB�@LKQO>@Q�FJMLPPF?IB�
�� 3EBOB�T>P�FKGROV�QL�QEB�MI>FKQFCC�

(K�>�C>JLRP�@>PB�LC�@LKQO>@Q�FKQBOCBOBK@B�3BU>@L�T>P�PRBA�?V�/BKKWLFI�CLO
FKQBOCBOFKD�TFQE�>K�>DOBBJBKQ�QE>Q�/BKKWLFI�E>A�TFQE�&BQQV�.FI�� CQBO�@LJMIF@>QBA
KBDLQF>QFLKP�?BQTBBK�/BKKWLFI�>KA�&BQQV�>�Q>HBLSBO�PE>OB�MOF@B�T>P�PQOR@H�>
JBJLO>KARJ�LC�RKABOPQ>KAFKD�T>P�PFDKBA�>KA�>�MOBPP�OBIB>PB�>KKLRK@BA�QEB
>DOBBJBKQ�FK�MOFK@FMIB�?BQTBBK�/BKKWLFI�>KA�&BQQV��3BU>@LdP�I>TVBOP�ELTBSBO
?BIFBSBA�QE>Q�&BQQV�LFI�T>P�aPQFII�FK�MI>Vb�>KA�?BCLOB�QEB�I>TVBOP�CLO�/BKKWLFI�>KA
&BQQV�@LRIA�@LJMIBQB�QEB�M>MBOTLOH�CLO�QEBFO�>DOBBJBKQ�3BU>@L�>KKLRK@BA�FQ�T>P
LCCBOFKD�&BQQV�PE>OBELIABOP�>K�>AAFQFLK>I��������MBO�PE>OB�LSBO�TE>Q�/BKKWLFI�E>A
LCCBOBA�

3BU>@L�I>QBO�FK@OB>PBA�FQP�LCCBO�QL������MBO�PE>OB�>KA�QEB�&BQQV�?L>OA�LC�AFOB@QLOP
PLLK�?BD>K�AB>IFKD�TFQE�3BU>@L�FKPQB>A�LC�/BKKWLFI��/BKKWLFI�AB@FABA�QL�PRB�FK
3BU>P�PQ>QB�@LROQ�CLO�QLOQFLRP�FKQBOCBOBK@B�TFQE�>�@LKQO>@Q�� CQBO�>�ILKD�QOF>I�QEB
GROV�OBQROKBA�>K�BKLOJLRP�SBOAF@Q�>D>FKPQ�3BU>@L��������?FIIFLK�FK�>@QR>I�A>J>DBP
>KA����?FIIFLK�FK�MRKFQFSB�A>J>DBP��3EB�SBOAF@Q�T>P�PL�I>ODB�QE>Q�FQ�TLRIA�E>SB
?>KHORMQBA�3BU>@L�� MMB>IP�COLJ�QEB�SBOAF@Q�@BKQBOBA�LK�>K�L?P@ROB�ORIB�LC�QEB
2B@ROFQFBP�>KA�$U@E>KDB�"LJJFPPFLK�	2$"
�1RIB���	?
����>KA�3BU>@LdP�>ODRJBKQ
T>P�?>PBA�LK�QE>Q�ORIB�>KA�QEB�C>@Q�QE>Q�QEB�@LKQO>@Q�E>A�KLQ�?BBK�@LJMIBQBA��(C
QEBOB�T>P�KL�@LKQO>@Q�3BU>@L�@LRIA�KLQ�E>SB�IBD>IIV�FKQBOCBOBA�TFQE�LKB�� CQBO�QEB
2$"�CFIBA�>�?OFBC�QE>Q�PRMMLOQBA�3BU>@LdP�FKQBOMOBQ>QFLK�LC�QEB�I>T�3BU>@L�>DOBBA�QL
M>V����?FIIFLK�QL�/BKKWLFI�QL�AFPJFPP�FQP�@I>FJ�LC�QLOQFLRP�FKQBOCBOBK@B�TFQE�>
@LKQO>@Q�
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Malicious Prosecution

,>IF@FLRP�MOLPB@RQFLK�FP�QEB�QLOQ�LC�@>RPFKD�PLJBLKB�QL�?B�MOLPB@RQBA�CLO�>�@OFJFK>I
>@Q�HKLTFKD�QE>Q�QEBOB�T>P�KL�MOL?>?IB�@>RPB�QL�?BIFBSB�QE>Q�QEB�MI>FKQFCC
@LJJFQQBA�QEB�@OFJB��3EB�MI>FKQFCC�JRPQ�PELT�QE>Q�QEB�ABCBKA>KQ�>@QBA�TFQE�J>IF@B
LO�TFQE�PLJB�MROMLPB�LQEBO�QE>K�?OFKDFKD�QEB�DRFIQV�QL�GRPQF@B�� �JBOB�@LJMI>FKQ�QL
QEB�>RQELOFQFBP�FP�FKPRCCF@FBKQ�QL�BPQ>?IFPE�QEB�QLOQ�?RQ�>KV�LCCF@F>I�MOL@BBAFKD�TFII
PRMMLOQ�QEB�@I>FJ`CLO�BU>JMIB�>�T>OO>KQ�CLO�QEB�MI>FKQFCCdP�>OOBPQ��3EB�@OFJFK>I
MOL@BBAFKD�JRPQ�QBOJFK>QB�FK�QEB�MI>FKQFCCdP�C>SLO�FK�LOABO�CLO�EFP�PRFQ�QL�?B
PRPQ>FKBA�

 �J>GLOFQV�LC�42�@LROQP�QELRDE�?V�KL�JB>KP�>II�MBOJFQ�>�PRFQ�CLO�TOLKDCRI�@FSFI
MOL@BBAFKDP��"FSFI�IFQFD>QFLK�FP�RPR>IIV�@LPQIV�>KA�?ROABKPLJB�>KA�LKB�TEL�CLO@BP
>KLQEBO�QL�ABCBKA�EFJPBIC�>D>FKPQ�?>PBIBPP�>@@RP>QFLKP�PELRIA�KLQ�?B�MBOJFQQBA�QL
P>AAIB�QEB�LKB�EB�PRBP�TFQE�QEB�@LPQP�LC�ABCBKPB��'LTBSBO�?B@>RPB�>P�>�J>QQBO�LC
MR?IF@�MLIF@V�IFQFD>QFLK�FP�C>SLOBA�>P�QEB�JB>KP�?V�TEF@E�IBD>I�OFDEQP�@>K�?B
SFKAF@>QBA`FKABBA�QEB�2RMOBJB�"LROQ�E>P�BSBK�ORIBA�QE>Q�FKAFSFAR>IP�E>SB�>
@LKPQFQRQFLK>I�OFDEQ�QL�IFQFD>QB`QEB�MI>FKQFCC�JRPQ�JBBQ�>�EB>SV�?ROABK�FK�MOLSFKD
EFP�@>PB��3EB�JBOB�AFPJFPP>I�LC�QEB�LOFDFK>I�I>TPRFQ�>D>FKPQ�QEB�MI>FKQFCC�FP�KLQ
PRCCF@FBKQ�MOLLC�QE>Q�QEB�PRFQ�T>P�RKT>OO>KQBA��3EB�MI>FKQFCC�FK�>�PRFQ�CLO�TOLKDCRI
@FSFI�MOL@BBAFKDP�JRPQ�PELT�QE>Q�QEB�ABCBKA>KQ�	TEL�T>P�QEB�MI>FKQFCC�FK�QEB
LOFDFK>I�PRFQ
�CFIBA�QEB�>@QFLK�CLO�>K�FJMOLMBO�MROMLPB�>KA�E>A�KL�OB>PLK>?IB�?BIFBC
QE>Q�EFP�@>RPB�T>P�IBD>IIV�LO�C>@QR>IIV�TBII�DOLRKABA�

Defamation

#BC>J>QFLK�FP�FKGROV�QL�>�MBOPLKdP�DLLA�K>JB�LO�OBMRQ>QFLK��(K�DBKBO>I�FC�QEB�E>OJ
FP�ALKB�QEOLRDE�QEB�PMLHBK�TLOA`LKB�MBOPLK�QL�>KLQEBO�?V�QBIBMELKB�?V�O>AFL�LO
LK�QBIBSFPFLK`FQ�FP�@>IIBA�PI>KABO��(C�QEB�ABC>J>QLOV�PQ>QBJBKQ�FP�MR?IFPEBA�FK
TOFQQBK�CLOJ�FQ�FP�@>IIBA�IF?BI�

3EB�1BPQ>QBJBKQ�	2B@LKA
�LC�3LOQP�ABCFKBP�>�ABC>J>QLOV�@LJJRKF@>QFLK�>P�LKB�QE>Q
aPL�QBKAP�QL�E>OJ�QEB�OBMRQ>QFLK�LC�>KLQEBO�>P�QL�ILTBO�EFJ�FK�QEB�BPQFJ>QFLK�LC�QEB
@LJJRKFQV�LO�QL�ABQBO�QEFOA�MBOPLKP�COLJ�>PPL@F>QFKD�LO�AB>IFKD�TFQE
EFJ�b1BPQ>QBJBKQ�	2B@LKA
�LC�3LOQP�2B@QFLK�����	����
�

 �PQ>QBJBKQ�FP�KLQ�ABC>J>QLOV�RKIBPP�FQ�FP�C>IPB��3ORQE�FP�>K�>?PLIRQB�ABCBKPB�QL�>
@E>ODB�LC�IF?BI�LO�PI>KABO��,LOBLSBO�QEB�PQ>QBJBKQ�JRPQ�?B�aMR?IFPEBAb`QE>Q�FP
@LJJRKF@>QBA�QL�>�QEFOA�MBOPLK��8LR�@>KKLQ�?B�IF?BIBA�?V�LKB�TEL�PBKAP�VLR�>
IBQQBO�CRII�LC�C>IPB�>@@RP>QFLKP�>KA�P@ROOFILRP�PQ>QBJBKQP�>?LRQ�VLR�RKIBPP�>�QEFOA
MBOPLK�LMBKP�FQ�CFOPQ�	VLRO�OLLJJ>QB�MBOE>MP
�� KV�IFSFKD�MBOPLK�FP�@>M>?IB�LC
?BFKD�ABC>JBA�?RQ�QEB�AB>A�>OB�KLQ��"LOMLO>QFLKP�M>OQKBOPEFMP�>KA�LQEBO�CLOJP�LC
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>PPL@F>QFLKP�@>K�>IPL�?B�ABC>JBA�FC�QEB�PQ>QBJBKQP�QBKA�QL�FKGROB�QEBFO�>?FIFQV�QL�AL
?RPFKBPP�LO�QL�D>OKBO�@LKQOF?RQFLKP�

3EB�PQ>QBJBKQ�JRPQ�E>SB�OBCBOBK@B�QL�>�M>OQF@RI>O�MBOPLK�?RQ�EB�LO�PEB�KBBA�KLQ�?B
FABKQFCFBA�?V�K>JB�� �PQ>QBJBKQ�QE>Q�aQEB�@LJM>KV�MOBPFABKQ�FP�>�@OLLHb�FP
ABC>J>QLOV�>P�FP�>�PQ>QBJBKQ�QE>Q�aQEB�J>GLO�KBQTLOH�TB>QEBOJBK�>OB�FJMLPQBOP�b
3EB�@LJM>KV�MOBPFABKQ�>KA�QEB�KBQTLOH�TB>QEBOJBK�@LRIA�PELT�QE>Q�QEB�TLOAP
TBOB�>FJBA�>Q�QEBJ��!RQ�PQ>QBJBKQP�>?LRQ�I>ODB�DOLRMP�TFII�KLQ�PRMMLOQ�>K�>@QFLK
CLO�ABC>J>QFLK�	B�D��a>II�AL@QLOP�>OB�?RQ@EBOPb�FP�KLQ�ABC>J>QLOV�LC�>KV�M>OQF@RI>O
AL@QLO
�

3EB�I>T�LC�ABC>J>QFLK�FP�I>ODBIV�?RFIQ�LK�PQOF@Q�IF>?FIFQV��3E>Q�>�MBOPLK�AFA�KLQ�FKQBKA
QL�ABC>JB�FP�LOAFK>OFIV�KL�BU@RPB��>�QVMLDO>MEF@>I�BOOLO�QE>Q�@LKSBOQP�>�QORB
PQ>QBJBKQ�FKQL�>�C>IPB�LKB�FK�>�KBTPM>MBO�J>D>WFKB�LO�@LOMLO>QB�?OL@EROB�@>K�?B
PRCCF@FBKQ�QL�J>HB�LRQ�>�@>PB�LC�IF?BI��$SBK�QEB�BUBO@FPB�LC�ARB�@>OB�FP�RPR>IIV�KL
BU@RPB�FC�QEB�PQ>QBJBKQ�FP�FK�C>@Q�@LJJRKF@>QBA��1BMB>QFKD�>�IF?BI�FP�FQPBIC�>�IF?BI��>
IF?BI�@>KKLQ�?B�GRPQFCFBA�?V�PELTFKD�QE>Q�VLR�TBOB�NRLQFKD�PLJBLKB�BIPB��3ELRDE�>
MI>FKQFCC�J>V�?B�>?IB�QL�MOLSB�QE>Q�>�PQ>QBJBKQ�T>P�ABC>J>QLOV�EB�FP�KLQ
KB@BPP>OFIV�BKQFQIBA�QL�>K�>T>OA�LC�A>J>DBP��3E>Q�FP�?B@>RPB�QEB�I>T�@LKQ>FKP�>
KRJ?BO�LC�MOFSFIBDBP�QE>Q�BU@RPB�QEB�ABC>J>QFLK�

/R?IFPEFKD�C>IPB�FKCLOJ>QFLK�>?LRQ�>KLQEBO�?RPFKBPPdP�MOLAR@Q�@LKPQFQRQBP�QEB�QLOQ
LC�PI>KABO�LC�NR>IFQV�LO�QO>AB�IF?BI��(K�PLJB�PQ>QBP�QEFP�FP�HKLTK�>P�QEB�QLOQ�LC
MOLAR@Q�AFPM>O>DBJBKQ��(Q�J>V�?B�AFCCF@RIQ�QL�BPQ>?IFPE�A>J>DBP�ELTBSBO�� 
MI>FKQFCC�JRPQ�MOLSB�QE>Q�>@QR>I�A>J>DBP�MOLUFJ>QBIV�OBPRIQBA�COLJ�QEB�PI>KABO�LC
NR>IFQV�>KA�JRPQ�PELT�QEB�BUQBKQ�LC�QEB�B@LKLJF@�E>OJ�>P�TBII�

Absolute Privilege

2Q>QBJBKQP�J>AB�AROFKD�QEB�@LROPB�LC�GRAF@F>I�MOL@BBAFKDP�>OB�>?PLIRQBIV
MOFSFIBDBA�JB>KFKD�QE>Q�QEBV�@>KKLQ�PBOSB�>P�QEB�?>PFP�CLO�>�ABC>J>QFLK�PRFQ�
 @@RO>QB�>@@LRKQP�LC�GRAF@F>I�LO�LQEBO�MOL@BBAFKDP�>OB�>?PLIRQBIV�MOFSFIBDBA��>
KBTPM>MBO�CLO�BU>JMIB�J>V�M>PP�LK�QEB�PI>KABOLRP�@LJJBKQP�LC�>�GRADB�FK�@LROQ�
a)RAF@F>Ib�FP�?OL>AIV�@LKPQORBA�QL�FK@IRAB�JLPQ�MOL@BBAFKDP�LC�>AJFKFPQO>QFSB
?LAFBP�LC�QEB�DLSBOKJBKQ��3EB�"LKPQFQRQFLK�BUBJMQP�JBJ?BOP�LC�"LKDOBPP�COLJ
PRFQP�CLO�IF?BI�LO�PI>KABO�CLO�>KV�PQ>QBJBKQP�J>AB�FK�@LKKB@QFLK�TFQE�IBDFPI>QFSB
?RPFKBPP��3EB�@LROQP�E>SB�@LKPQOR@QBA�>�PFJFI>O�MOFSFIBDB�CLO�J>KV�BUB@RQFSB�?O>K@E
LCCF@F>IP�
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Qualified Privilege

 ?PLIRQB�MOFSFIBDBP�MBOQ>FK�QL�QELPB�FK�QEB�MR?IF@�PB@QLO�� �K>OOLTBO�MOFSFIBDB�BUFPQP
CLO�MOFS>QB�@FQFWBKP��(K�DBKBO>I�>�PQ>QBJBKQ�QE>Q�TLRIA�LQEBOTFPB�?B�>@QFLK>?IB�FP
EBIA�QL�?B�GRPQFCFBA�FC�J>AB�FK�>�OB>PLK>?IB�J>KKBO�>KA�CLO�>�OB>PLK>?IB�MROMLPB�
3ERP�VLR�J>V�T>OK�>�COFBKA�QL�?BT>OB�LC�AB>IFKD�TFQE�>�QEFOA�MBOPLK�>KA�FC�VLR�E>A
OB>PLK�QL�?BIFBSB�QE>Q�TE>Q�VLR�P>FA�T>P�QORB�VLR�>OB�MOFSFIBDBA�QL�FPPRB�QEB
T>OKFKD�BSBK�QELRDE�C>IPB��+FHBTFPB�>K�BJMILVBB�J>V�T>OK�>K�BJMILVBO�>?LRQ
QEB�@LKAR@Q�LO�@E>O>@QBO�LC�>�CBIILT�LO�MOLPMB@QFSB�BJMILVBB�>KA�>�M>OBKQ�J>V
@LJMI>FK�QL�>�P@ELLI�?L>OA�>?LRQ�QEB�@LJMBQBK@B�LO�@LKAR@Q�LC�>�@EFIAdP�QB>@EBO�
3EBOB�FP�>�IFKB�QL�?B�AO>TK�ELTBSBO�>KA�>�ABCBKA>KQ�TFQE�KLQEFKD�?RQ�>K�FAIB
FKQBOBPQ�FK�QEB�J>QQBO�	>K�aLCCF@FLRP�FKQBOJBAAIBOb
�JRPQ�Q>HB�QEB�OFPH�QE>Q�EFP
FKCLOJ>QFLK�FP�TOLKD�

(K������QEB�2RMOBJB�"LROQ�E>KABA�ALTK�FQP�EFPQLOF@�AB@FPFLK�FKNew York Times v.
Sullivan�ELIAFKD�QE>Q�RKABO�QEB�%FOPQ� JBKAJBKQ�>�IF?BI�GRADJBKQ�?OLRDEQ�?V�>
MR?IF@�LCCF@F>I�>D>FKPQ�>�KBTPM>MBO�@>KKLQ�PQ>KA�RKIBPP�QEB�MI>FKQFCC�E>P�PELTK
a>@QR>I�J>IF@Bb�TEF@E�FK�QROK�T>P�ABCFKBA�>P�aHKLTIBADB�QE>Q�:QEB�PQ>QBJBKQ<�T>P
C>IPB�LO�TFQE�>�OB@HIBPP�AFPOBD>OA�LC�TEBQEBO�FQ�T>P�C>IPB�LO�KLQ�bTimes v. Sullivan
����42�����	����
� (K�PR?PBNRBKQ�@>PBP�QEB�@LROQ�BUQBKABA�QEB�@LKPQFQRQFLK>I
AL@QOFKB�CROQEBO�>MMIVFKD�FQ�KLQ�JBOBIV�QL�DLSBOKJBKQ�LCCF@F>IP�?RQ�QLpublic
figures � �MBLMIB�TEL�SLIRKQ>OFIV�MI>@B�QEBJPBISBP�FK�QEB�MR?IF@�BVB�LO�TEL
FKSLIRKQ>OFIV�CFKA�QEBJPBISBP�QEB�L?GB@QP�LC�MR?IF@�P@ORQFKV��6EBQEBO�>�MOFS>QB
MBOPLK�FP�LO�FP�KLQ�>�MR?IF@�CFDROB�FP�>�AFCCF@RIQ�NRBPQFLK�QE>Q�E>P�PL�C>O�BIRABA
OFDLOLRP�ABCFKFQFLK�>KA�E>P�?BBK�>KPTBOBA�LKIV�COLJ�@>PB�QL�@>PB�� �"$.�LC�>
MOFS>QB�@LOMLO>QFLK�LOAFK>OFIV�TFII�?B�@LKPFABOBA�>�MOFS>QB�CFDROB�RKIBPP�EB�MRQP
EFJPBIC�FK�QEB�MR?IF@�BVB`CLO�BU>JMIB�?V�PQ>OOFKD�FK�QEB�@LJM>KVdP�QBIBSFPFLK
@LJJBO@F>IP�

Invasion of Privacy

3EB�OFDEQ�LC�MOFS>@V`QEB�OFDEQ�aQL�?B�IBQ�>ILKBb`AFA�KLQ�OB@BFSB�GRAF@F>I
OB@LDKFQFLK�RKQFI�QEB�QTBKQFBQE�@BKQROV�>KA�FQP�IBD>I�CLOJRI>QFLK�FP�PQFII�BSLISFKD��(K
C>@Q�QEBOB�FP�KL�PFKDIB�OFDEQ�LC�MOFS>@V��"LROQP�>KA�@LJJBKQ>QLOP�E>SB�AFP@BOKBA�>Q
IB>PQ�CLRO�AFCCBOBKQ�QVMBP�LC�FKQBOBPQP��	�
�QEB�OFDEQ�QL�@LKQOLI�QEB�>MMOLMOF>QFLK�LC
VLRO�K>JB�>KA�MF@QROB�CLO�@LJJBO@F>I�MROMLPBP�	�
�QEB�OFDEQ�QL�?B�COBB�LC�FKQORPFLK
LK�VLRO�aMBOPLK>I�PM>@Bb�LO�PB@IRPFLK�	�
�COBBALJ�COLJ�MR?IF@�AFP@ILPROB�LC
BJ?>OO>PPFKD�>KA�FKQFJ>QB�C>@QP�LC�VLRO�MBOPLK>I�IFCB�>KA�	�
�QEB�OFDEQ�KLQ�QL�?B
MOBPBKQBA�FK�>�aC>IPB�IFDEQ�b

�� !>PBA�LK�QEB�%FOPQ� JBKAJBKQ
LC�QEB�42�"LKPQFQRQFLK�>�MR?IF@
CFDROB�@>KKLQ�OB@LSBO�FK�>
ABC>J>QFLK�@>PB�RKIBPP�QEB
MI>FKQFCCdP�ABC>J>QFLK�T>P�ALKB
TFQE�>@QR>I�J>IF@B�
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Appropriation of Name or Likeness

3EB�B>OIFBPQ�MOFS>@V�FKQBOBPQ�OB@LDKFWBA�?V�QEB�@LROQP�T>P�>MMOLMOF>QFLK�LC�K>JB�LO
IFHBKBPP��PLJBLKB�BIPB�MI>@FKD�VLRO�MELQLDO>ME�LK�>�?FII?L>OA�LO�@BOB>I�?LU�>P�>
JLABI�LO�RPFKD�VLRO�K>JB�>P�BKALOPFKD�>�MOLAR@Q�LO�FK�QEB�MOLAR@Q�K>JB�� �-BT
8LOH�PQ>QRQB�J>HBP�FQ�>�JFPABJB>KLO�QL�RPB�QEB�K>JB�MLOQO>FQ�LO�MF@QROB�LC�>KV
MBOPLK�CLO�>ASBOQFPFKD�MROMLPBP�LO�CLO�QEB�MROMLPBP�LC�QO>AB�	?RPFKBPP
�TFQELRQ�CFOPQ
L?Q>FKFKD�TOFQQBK�@LKPBKQ��3EB�I>T�>IPL�MBOJFQP�QEB�>DDOFBSBA�MBOPLK�QL�PRB�>KA�QL
OB@LSBO�A>J>DBP�CLO�RK>RQELOFWBA�MOLCFQP�>KA�>IPL�QL�E>SB�QEB�@LROQ�BKGLFK
	GRAF@F>IIV�?IL@H
�>KV�CROQEBO�RK>RQELOFWBA�RPB�LC�QEB�MI>FKQFCCdP�K>JB�IFHBKBPP�LO
FJ>DB��3EFP�FP�M>OQF@RI>OIV�RPBCRI�QL�@BIB?OFQFBP�

!B@>RPB�QEB�MR?IFPEFKD�>KA�>ASBOQFPFKD�FKARPQOFBP�>OB�@LK@BKQO>QBA�EB>SFIV�FK�-BT
8LOH�QEB�PQ>QRQB�MI>VP�>K�FJMLOQ>KQ�M>OQ�FK�>ASBOQFPFKD�AB@FPFLKP�J>AB�QEOLRDELRQ
QEB�@LRKQOV��#B@FAFKD�TE>Q�a@LJJBO@F>Ib�LO�aQO>ABb�MROMLPBP�>OB�FP�KLQ�>IT>VP
B>PV��3ERP�>�KBTPJ>D>WFKB�J>V�RPB�>�?>PB?>II�MI>VBOdP�MF@QROB�LK�FQP�@LSBO�TFQELRQ
CFOPQ�L?Q>FKFKD�TOFQQBK�MBOJFPPFLK�?RQ�>�@EL@LI>QB�J>KRC>@QROBO�@LRIA�KLQ�MRQ�QEB
MI>VBOdP�MF@QROB�LK�>�@>KAV�TO>MMBO�TFQELRQ�@LKPBKQ�

Personal Space

.KB�CLOJ�LC�FKQORPFLK�RMLK�>�MBOPLKdP�PLIFQRAB`QOBPM>PP`E>P�ILKD�?BBK�>@QFLK>?IB
RKABO�@LJJLK�I>T��/EVPF@>I�FKS>PFLK�LC�ELJB�LO�LQEBO�MOLMBOQV�FP�KLQ�>�KBT�QLOQ�
!RQ�FK�OB@BKQ�VB>OP�QEB�KLQFLK�LC�FKQORPFLK�E>P�?BBK�?OL>ABKBA�@LKPFABO>?IV��-LT
Q>HFKD�MELQLP�LC�PLJBLKB�BIPB�TFQE�VLRO�@BII�MELKB�FK�>�IL@HBO�OLLJ�@LRIA
@LKPQFQRQB�FKS>PFLK�LC�QEB�OFDEQ�QL�MOFS>@V��1B>AFKD�PLJBLKB�BIPBdP�J>FI�LO�B�J>FI
@LRIA�>IPL�@LKPQFQRQB�>K�FKS>PFLK�LC�QEB�OFDEQ�QL�MOFS>@V��/ELQLDO>MEFKD�PLJBLKB�LK
>�@FQV�PQOBBQ�FP�KLQ�QLOQFLRP�?RQ�PR?PBNRBKQ�RPB�LC�QEB�MELQLDO>ME�@LRIA�?B�
6EBQEBO�QEB�FKS>PFLK�FP�FK�>�MR?IF@�LO�MOFS>QB�PM>@B�QEB�>JLRKQ�LC�A>J>DBP�TFII
ABMBKA�LK�ELT�QEB�FJ>DB�LO�FKCLOJ>QFLK�FP�AFP@ILPBA�QL�LQEBOP�

Public Disclosure of Embarassing Facts

"FO@RI>QFLK�LC�C>IPB�PQ>QBJBKQP�QE>Q�AL�FKGROV�QL�>�MBOPLK�>OB�>@QFLK>?IB�RKABO�QEB
I>TP�LC�ABC>J>QFLK��6E>Q�>?LRQ�QORB�PQ>QBJBKQP�QE>Q�JFDEQ�?B�BSBOV�?FQ�>P
A>J>DFKD`CLO�BU>JMIB�AFP@ILPROB�LC�PLJBLKBdP�FK@LJB�Q>U�OBQROK�OBSB>IFKD�ELT
JR@E�EB�B>OKBA��3EB�DBKBO>I�ORIB�FP�QE>Q�FC�QEB�C>@QP�>OB�QORIV�MOFS>QB�>KA�LC�KL
aIBDFQFJ>QBb�@LK@BOK�QL�QEB�MR?IF@�QEBK�QEBFO�AFP@ILPROB�FP�>�SFLI>QFLK�LC�QEB�OFDEQ�QL
MOFS>@V��!RQ�>�MBOPLK�TEL�FP�FK�QEB�MR?IF@�BVB�@>KKLQ�@I>FJ�QEB�P>JB�MOLQB@QFLK�
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False Light

 �CFK>I�QVMB�LC�MOFS>@V�FKS>PFLK�FP�QE>Q�TEF@E�M>FKQP�>�C>IPB�MF@QROB�FK�>�MR?IF@>QFLK�
3ELRDE�C>IPB�FQ�JFDEQ�KLQ�?B�IF?BILRP�PFK@B�QEB�MR?IF@>QFLK�KBBA�@LKQ>FK�KLQEFKD
FKGROFLRP�QL�OBMRQ>QFLK��(KABBA�QEB�MR?IF@>QFLK�JFDEQ�BSBK�DILOFCV�QEB�MI>FKQFCC
J>HFKD�EFJ�PBBJ�JLOB�EBOLF@�QE>K�EB�>@QR>IIV�FP��2R?GB@Q�QL�QEB�%FOPQ� JBKAJBKQ
OBNRFOBJBKQ�QE>Q�QEB�MI>FKQFCC�JRPQ�PELT�FKQBKQ�LO�BUQOBJB�OB@HIBPPKBPP
PQ>QBJBKQP�QE>Q�MRQ�>�MBOPLK�FK�>�C>IPB�IFDEQ�IFHB�>�CF@QFLK>IFWBA�?FLDO>MEV�>OB
>@QFLK>?IB�

KEY TAKEAWAY

3EBOB�>OB�J>KV�HFKAP�LC�FKQBKQFLK>I�QLOQP��2LJB�LC�QEBJ�FKSLISB�E>OJ�QL�QEB
MEVPF@>I�MBOPLK�LO�QL�EFP�LO�EBO�MOLMBOQV�OBMRQ>QFLK�LO�CBBIFKDP�LO
B@LKLJF@�FKQBOBPQP��(K�B>@E�@>PB�LC�FKQBKQFLK>I�QLOQ�QEB�MI>FKQFCC�JRPQ�PELT
QE>Q�QEB�ABCBKA>KQ�FKQBKABA�E>OJ�?RQ�QEB�FKQBKQ�QL�E>OJ�ALBP�KLQ�KBBA�QL
?B�AFOB@QBA�>Q�>�M>OQF@RI>O�MBOPLK�>KA�KBBA�KLQ�?B�J>IF@FLRP�>P�ILKD�>P�QEB
OBPRIQFKD�E>OJ�FP�>�AFOB@Q�@LKPBNRBK@B�LC�QEB�ABCBKA>KQdP�>@QFLKP�

EXERCISES

�� ->JB�QTL�HFKAP�LC�FKQBKQFLK>I�QLOQP�QE>Q�@LRIA�OBPRIQ�FK�A>J>DB�QL�>
?RPFKBPP�CFOJdP�?LQQLJ�IFKB�

�� ->JB�QTL�HFKAP�LC�FKQBKQFLK>I�QLOQP�QE>Q�>OB�?>PBA�LK�MOLQB@QFLK�LC�>
MBOPLKdP�MOLMBOQV�

�� 6EV�>OB�FKQBKQFLK>I�QLOQP�JLOB�IFHBIV�QL�OBPRIQ�FK�>�SBOAF@Q�KLQ�LKIV�CLO
@LJMBKP>QLOV�A>J>DBP�?RQ�>IPL�CLO�MRKFQFSB�A>J>DBP�
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7.3 Negligence

LEARNING OBJECTIVES

�� 4KABOPQ>KA�ELT�QEB�ARQV�LC�ARB�@>OB�OBI>QBP�QL�KBDIFDBK@B�
�� #FPQFKDRFPE�?BQTBBK�>@QR>I�>KA�MOLUFJ>QB�@>RPB�
�� $UMI>FK�QEB�MOFJ>OV�ABCBKPBP�QL�>�@I>FJ�LC�KBDIFDBK@B�

Elements of Negligence

/EVPF@>I�E>OJ�KBBA�KLQ�?B�FKQBKQFLK>IIV�@>RPBA�� �MBABPQOF>K�HKL@HBA�LSBO�?V�>K
>RQLJL?FIB�ALBP�KLQ�EROQ�IBPP�?B@>RPB�QEB�AOFSBO�FKQBKABA�KL�TOLKD�?RQ�T>P�JBOBIV
@>OBIBPP��3EB�I>T�FJMLPBP�>�ARQV�LC�@>OB�LK�>II�LC�RP�FK�LRO�BSBOVA>V�IFSBP�� @@FABKQP
@>RPBA�?V�KBDIFDBK@B�>OB�>@QFLK>?IB�

#BQBOJFKFKDnegligence� FP�KLQ�>IT>VP�B>PV��(C�>�AOFSBO�ORKP�>�OBA�IFDEQ�TB�@>K�P>V
QE>Q�EB�FP�KBDIFDBKQ�?B@>RPB�>�AOFSBO�JRPQ�>IT>VP�?B�@>OBCRI�QL�>P@BOQ>FK�TEBQEBO
QEB�IFDEQ�FP�OBA�>KA�?B�>?IB�QL�PQLM�FC�FQ�FP��2RMMLPB�QE>Q�QEB�AOFSBO�T>P�@>OOVFKD�>
?>AIV�FKGROBA�MBOPLK�QL�>�KB>O?V�ELPMFQ>I�>KA�QE>Q�>CQBO�PILTFKD�ALTK�>Q�>K
FKQBOPB@QFLK�TBKQ�QEOLRDE�>�OBA�IFDEQ�?ILTFKD�EFP�ELOK�TEBOBRMLK�>�AOFSBO�QL�EFP
OFDEQ�PBBFKD�EFJ�AOLSB�FKQL�QEB�FKQBOPB@QFLK�>KVT>V�>KA�@O>PEBA�FKQL�EFJ��,RPQ
LKB�>IT>VP�PQLM�>Q�>�OBA�IFDEQ��(P�MOLLC�QE>Q�QEB�IFDEQ�T>P�OBA�>IT>VP�MOLLC�LC
KBDIFDBK@B��4PR>IIV�?RQ�KLQ�>IT>VP��KBDIFDBK@B�FP�>K�>?PQO>@Q�@LK@BMQ�QE>Q�JRPQ
>IT>VP�?B�>MMIFBA�QL�@LK@OBQB�>KA�LCQBK�TFABIV�S>OVFKD�PBQP�LC�@FO@RJPQ>K@BP�
6EBQEBO�PLJBLKB�T>P�LO�T>P�KLQ�KBDIFDBKQ�FP�>IJLPQ�>IT>VP�>�NRBPQFLK�LC�C>@Q�CLO�>
GROV�QL�AB@FAB��1>OBIV�FP�FQ�>�IBD>I�NRBPQFLK�QE>Q�>�GRADB�@>K�PBQQIB�

3EB�QLOQ�LC�KBDIFDBK@B�E>P�CLRO�BIBJBKQP��	�
�>�ARQV�LC�ARB�@>OB�QE>Q�QEB�ABCBKA>KQ
E>A�	�
�QEBbreach of the duty of due care � �	�
�@LKKB@QFLK�?BQTBBK�@>RPB�>KA
FKGROV�>KA�	�
�>@QR>I�A>J>DB�LO�ILPP��$SBK�FC�>�MI>FKQFCC�@>K�MOLSB�B>@E�LC�QEBPB
>PMB@QP�QEB�ABCBKA>KQ�J>V�?B�>?IB�QL�PELT�QE>Q�QEB�I>T�BU@RPBP�QEB�@LKAR@Q�QE>Q�FP
QEB�?>PFP�CLO�QEB�QLOQ�@I>FJ��6B�BU>JFKB�B>@E�LC�QEBPB�C>@QLOP�?BILT�

Standard of Care

-LQ�BSBOV�RKFKQBKQFLK>I�>@Q�QE>Q�@>RPBP�FKGROV�FP�KBDIFDBKQ��(C�VLR�?O>HB�QL�>�PQLM
TEBK�VLR�PBB�>�@EFIA�A>OQ�LRQ�FK�COLKQ�LC�VLRO�@>O�>KA�FC�QEB�KLFPB�COLJ�VLRO�QFOBP
DFSBP�PLJBLKB�FK�>�KB>O?V�ELRPB�>�EB>OQ�>QQ>@H�VLR�E>SB�KLQ�>@QBA�KBDIFDBKQIV
QLT>OA�QEB�MBOPLK�FK�QEB�ELRPB��3EB�MROMLPB�LC�QEB�KBDIFDBK@B�PQ>KA>OA�FP�QL

��  �?OB>@E�LC�QEB�ARQV�LC�ARB
@>OB�

��  KV�>@Q�QE>Q�C>FIP�QL�JBBQ�>
PQ>KA>OA�LC�QEB�MBOPLKdP�ARQV
LC�ARB�@>OB�QLT>OA�LQEBOP��3EB
PQ>KA>OA�FP�RPR>IIV�ABP@OF?BA�>P
QEB�PQ>KA>OA�LC�?BE>SFLO�QE>Q�FP
BUMB@QBA�LC�>�EVMLQEBQF@>I
aOB>PLK>?IB�MBOPLKb�RKABO�QEB
@FO@RJPQ>K@BP��"BOQ>FK
MOLCBPPFLK>IP�ELTBSBO�J>V�?B
EBIA�QL�>�EFDEBO�PQ>KA>OA�QE>K
QEB�LOAFK>OV�MBOPLK�
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MOLQB@Q�LQEBOP�>D>FKPQ�QEB�OFPH�LC�FKGROV�QE>Q�CLOBPBB>?IV�TLRIA�BKPRB�COLJ
RKOB>PLK>?IV�A>KDBOLRP�@LKAR@Q�

&FSBK�QEB�FKCFKFQB�S>OFBQV�LC�ERJ>K�@FO@RJPQ>K@BP�>KA�@LKAR@Q�KL�DBKBO>I
PQ>QBJBKQ�LC�>�OB>PLK>?IB�PQ>KA>OA�LC�@>OB�FP�MLPPF?IB��-BSBOQEBIBPP�QEB�I>T�E>P
QOFBA�QL�BK@>MPRI>QB�FQ�FK�QEB�CLOJ�LC�QEB�C>JLRP�PQ>KA>OA�LC�aQEB�OB>PLK>?IB�J>K�b
3EFP�CF@QFQFLRP�MBOPLK�aLC�LOAFK>OV�MORABK@Bb�FP�QEB�JLABI�QE>Q�GROFBP�>OB�FKPQOR@QBA
QL�@LJM>OB�ABCBKA>KQP�TFQE�FK�>PPBPPFKD�TEBQEBO�QELPB�ABCBKA>KQP�E>SB�>@QBA
KBDIFDBKQIV�� K>IVPFP�LC�QEFP�JVQEF@>I�MBOPLK>DB�E>P�?>CCIBA�PBSBO>I�DBKBO>QFLKP�LC
@LJJBKQ>QLOP��'LT�JR@E�HKLTIBADB�JRPQ�EB�E>SB�LC�BSBKQP�FK�QEB�@LJJRKFQV�LC
QB@EKLILDV�LC�@>RPB�>KA�BCCB@Q��6FQE�TE>Q�MEVPF@>I�>QQOF?RQBP�@LRO>DB�LO�TFPALJ
FP�QEFP�KLKBUFPQBKQ�MBOPLK�PRMMLPBAIV�BKALTBA��(C�QEB�ABCBKA>KQ�FP�>�MBOPLK�TFQE
PMB@F>IFWBA�HKLTIBADB�IFHB�>�AL@QLO�LO�>K�>RQLJL?FIB�ABPFDKBO�JRPQ�QEB�GROV�>IPL
QOB>Q�QEB�aOB>PLK>?IB�J>Kb�>P�E>SFKD�QEFP�HKLTIBADB�BSBK�QELRDE�QEB�>SBO>DB
MBOPLK�FK�QEB�@LJJRKFQV�TFII�KLQ��	 KPTBO��FK�JLPQ�@>PBP�VBP�


#BPMFQB�QEB�J>KV�AFCCF@RIQFBP�QEB�@LK@BMQ�LC�QEB�OB>PLK>?IB�J>K�FP�LKB�LK�TEF@E
JLPQ�KBDIFDBK@B�@>PBP�RIQFJ>QBIV�QROK��(C�>�ABCBKA>KQ�E>P�>@QBA�aRKOB>PLK>?IV
RKABO�QEB�@FO@RJPQ>K@BPb�>KA�EFP�@LKAR@Q�MLPBA�>K�RKOB>PLK>?IB�OFPH�LC�FKGROV
QEBK�EB�FP�IF>?IB�CLO�FKGROV�@>RPBA�?V�EFP�@LKAR@Q��/BOE>MP�FK�JLPQ�FKPQ>K@BP�FQ�FP
KLQ�AFCCF@RIQ�QL�AFSFKB�TE>Q�QEB�OB>PLK>?IB�J>K�TLRIA�AL��3EB�OB>PLK>?IB�J>K�PQLMP
CLO�QO>CCF@�IFDEQP�>KA�>IT>VP�AOFSBP�>Q�OB>PLK>?IB�PMBBAP�ALBP�KLQ�QEOLT�?>PB?>IIP
QEOLRDE�TFKALTP�MBOCLOJP�PRODF@>I�LMBO>QFLKP�>@@LOAFKD�QL�QEB�>SBO>DB�PQ>KA>OAP
LC�QEB�JBAF@>I�MOLCBPPFLK�BKPROBP�QE>Q�QEB�CILLOP�LC�EFP�DOL@BOV�PQLOB�>OB�HBMQ�COBB
LC�CIRFAP�QE>Q�TLRIA�@>RPB�>�M>QOLK�QL�PIFM�>KA�C>II�Q>HBP�MOLMBO�MOB@>RQFLKP�QL
>SLFA�PMFII>DB�LC�LFI�COLJ�EFP�PRMBOQ>KHBO�>KA�PL�LK��3EB��OB>PLK>?IB�J>K�
PQ>KA>OA�FJMLPBP�EFKAPFDEQ�LK�QEB�AB@FPFLKP�>KA�>@QFLKP�LC�MBLMIB�FK�PL@FBQV��QEB
@FO@RJPQ>K@BP�LC�IFCB�>OB�PR@E�QE>Q�@LROQP�J>V�PLJBQFJBP�FJMLPB�>�PQ>KA>OA�LC�ARB
@>OB�QE>Q�J>KV�MBLMIB�JFDEQ�KLQ�CFKA�OB>PLK>?IB�

Duty of Care and Its Breach

3EB�I>T�ALBP�KLQ�FJMLPB�LK�RP�>�ARQV�QL�@>OB�CLO�BSBOV�MBOPLK��(C�QEB�ORIB�TBOB
LQEBOTFPB�TB�TLRIA�>II�FK�QEFP�FKQBOABMBKABKQ�TLOIA�?B�LRO�?OLQEBOPd�HBBMBOP
@LKPQ>KQIV�RKPROB�TEBQEBO�>KV�>@QFLK�TB�QLLH�JFDEQ�PR?GB@Q�RP�QL�IF>?FIFQV�CLO�FQP
BCCB@Q�LK�PLJBLKB�BIPB��3EB�I>T�@LMBP�TFQE�QEFP�AFCCF@RIQV�?V�IFJFQFKD�QEB�KRJ?BO�LC
MBLMIB�QLT>OA�TELJ�TB�LTB�>�ARQV�QL�?B�@>OBCRI�

(K�DBKBO>I�QEB�I>T�FJMLPBP�KL�L?IFD>QFLK�QL�>@Q�FK�>�PFQR>QFLK�QL�TEF@E�TB�>OB
PQO>KDBOP��6B�J>V�M>PP�QEB�AOLTKFKD�@EFIA�TFQELRQ�OFPHFKD�>�I>TPRFQ��!RQ�FC�TB�AL
>@Q�QEBK�QEB�I>T�OBNRFOBP�RP�QL�>@Q�@>OBCRIIV��3EB�I>T�LC�KBDIFDBK@B�OBNRFOBP�RP�QL
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?BE>SB�TFQE�ARB�OBD>OA�CLO�QEB�CLOBPBB>?IB�@LKPBNRBK@BP�LC�LRO�>@QFLKP�FK�LOABO�QL
>SLFA�RKOB>PLK>?IB�OFPHP�LC�FKGROV�

#ROFKD�QEB�@LROPB�LC�QEB�QTBKQFBQE�@BKQROV�QEB�@LROQP�E>SB�@LKPQ>KQIV�BUM>KABA
QEB�KLQFLK�LC�aCLOBPBB>?FIFQVb�PL�QE>Q�QLA>V�J>KV�JLOB�MBLMIB�>OB�EBIA�QL�?B�TFQEFK
QEB�WLKB�LC�FKGROV�QE>K�T>P�LK@B�QEB�@>PB��%LO�BU>JMIB�FQ�T>P�LK@B�?BIFBSBA�QE>Q�>
J>KRC>@QROBO�LO�PRMMIFBO�LTBA�>�ARQV�LC�@>OB�LKIV�QL�FJJBAF>QB�MRO@E>PBOP�KLQ�QL
LQEBOP�TEL�JFDEQ�RPB�QEB�MOLAR@Q�LO�QL�TELJ�QEB�MOLAR@Q�JFDEQ�?B�OBPLIA��3EFP
IFJFQ>QFLK�T>P�HKLTK�>P�QEB�ORIB�LC�MOFSFQV�� KA�RPBOP�TEL�TBOB�KLQ�FJJBAF>QB
MRO@E>PBOP�TBOB�P>FA�KLQ�QL�?B�FK�MOFSFQV�TFQE�>�PRMMIFBO�LO�J>KRC>@QROBO��(K�����
)RADB�!BKG>JFK�-��">OALWL�QEBK�LK�QEB�-BT�8LOH�"LROQ�LC� MMB>IP�MBKKBA�>K
LMFKFLK�FK�>�@BIB?O>QBA�@>PB�QE>Q�BUMILABA�QEB�QEBLOV�LC�MOFSFQV�QELRDE�FQ�TLRIA
Q>HB�E>IC�>�@BKQROV�?BCLOB�QEB�I>PQ�PQ>QB`,FPPFPPFMMF�FK�����`TLRIA�C>II�FK�IFKB�

#BQBOJFKFKD�>�ARQV�LC�@>OB�@>K�?B�>�SBUFKD�MOL?IBJ��/EVPF@F>KP�CLO�BU>JMIB�>OB
?LRKA�?V�MOFK@FMIBP�LC�JBAF@>I�BQEF@P�QL�OBPMB@Q�QEB�@LKCFABK@BP�LC�QEBFO�M>QFBKQP�
2RMMLPB�>�M>QFBKQ�QBIIP�>�MPV@EF>QOFPQ�QE>Q�EB�FKQBKAP�QL�HFII�EFP�DFOICOFBKA��#LBP�QEB
MEVPF@F>K�QEBK�E>SB�>�EFDEBO�IBD>I�ARQV�QL�T>OK�MOLPMB@QFSB�SF@QFJ��3EB�">IFCLOKF>
2RMOBJB�"LROQ�E>P�P>FA�VBP�Tarasoff v. Regents of University of California�����/��A����
	">IFC������
�

$PQ>?IFPEFKD�>�?OB>@E�LC�QEB�ARQV�LC�ARB�@>OB�TEBOB�QEB�ABCBKA>KQ�E>P�SFLI>QBA�>
PQ>QRQB�LO�JRKF@FM>I�LOAFK>K@B�FP�B>PBA�@LKPFABO>?IV�TFQE�QEB�AL@QOFKB�LC
negligence per se� �>�AL@QOFKB�@LJJLK�QL�>II�42�PQ>QB�@LROQP��(C�>�IBDFPI>QFSB�?LAV
PBQP�>�JFKFJRJ�PQ>KA>OA�LC�@>OB�CLO�M>OQF@RI>O�HFKAP�LC�>@QP�QL�MOLQB@Q�>�@BOQ>FK�PBQ
LC�MBLMIB�COLJ�E>OJ�>KA�>�SFLI>QFLK�LC�QE>Q�PQ>KA>OA�@>RPBP�E>OJ�QL�PLJBLKB�FK
QE>Q�PBQ�QEB�ABCBKA>KQ�FP�KBDIFDBKQ�MBO�PB��(C�'>OSBV�FP�AOFSFKD�PFUQV�CFSB�JFIBP�MBO
ELRO�FK�>�CFCQV�CFSB�JFIB�MBO�ELRO�WLKB�TEBK�EB�@O>PEBP�FKQL�'>IBVdP�@>O�>KA�QEB
MLIF@B�>@@FABKQ�OBMLOQ�BPQ>?IFPEBP�QE>Q�LO�EB�LQEBOTFPB�>AJFQP�QL�DLFKD�QBK�JFIBP�MBO
ELRO�LSBO�QEB�PMBBA�IFJFQ�'>IBV�ALBP�KLQ�E>SB�QL�MOLSB�QE>Q�'>OSBV�E>P�?OB>@EBA�>
ARQV�LC�ARB�@>OB��2EB�TFII�LKIV�E>SB�QL�MOLSB�QE>Q�QEB�PMBBAFKD�T>P�>K�>@QR>I�>KA
MOLUFJ>QB�@>RPB�LC�QEB�@LIIFPFLK�>KA�TFII�>IPL�E>SB�QL�MOLSB�QEB�BUQBKQ�LC�QEB
OBPRIQFKD�A>J>DBP�QL�EBO�

Causation: Actual Cause and Proximate Cause

a%LO�T>KQ�LC�>�K>FI�QEB�HFKDALJ�T>P�ILPQb�>P�QEB�LIA�P>VFKD�E>P�FQ��5FOQR>IIV�>KV
@>RPB�LC�>K�FKGROV�@>K�?B�QO>@BA�QL�PLJB�MOB@BAFKD�@>RPB��3EB�MOL?IBJ�CLO�QEB�I>T�FP
QL�HKLT�TEBK�QL�AO>T�QEB�IFKB�?BQTBBK�@>RPBP�QE>Q�>OB�FJJBAF>QB�>KA�@>RPBP�QLL
OBJLQB�CLO�IF>?FIFQV�OB>PLK>?IV�QL�?B�>PPFDKBA�QL�QEBJ��(K�QLOQ�QEBLOV�QEBOB�>OB�QTL
HFKAP�LC�@>RPBP�QE>Q�>�MI>FKQFCC�JRPQ�MOLSB��>@QR>I�@>RPB�>KA�MOLUFJ>QB�@>RPB�
Actual cause (causation in fact) �� @>K�?B�CLRKA�FC�QEB�@LKKB@QFLK�?BQTBBK�QEB

��  K�>@Q�LC�QEB�ABCBKA>KQ�QE>Q
SFLI>QBP�>�PQ>QRQB�OBDRI>QFLK�LO
LOAFK>K@B�@>K�?B�RPBA�QL
BPQ>?IFPE�>�?OB>@E�LC�QEB�ARQV
LC�ARB�@>OB�

��� 3EB�>@QR>I�@>RPB�LC�KBDIFDBK@B
FP�PLJBQFJBP�@>IIBA�QEB�a?RQ
CLOb�BSBKQ�QE>Q�FP�>�?OB>@E�LC
ARQV�LK�QEB�M>OQ�LC�QEB
ABCBKA>KQ�
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ABCBKA>KQdP�>@Q�>KA�QEB�MI>FKQFCCdP�FKGROFBP�M>PPBP�QEB�a?RQ�CLOb�QBPQ��FC�>K�FKGROV
TLRIA�KLQ�E>SB�L@@ROOBA�a?RQ�CLOb�QEB�ABCBKA>KQdP�@LKAR@Q�QEBK�QEB�ABCBKA>KQ�FP
QEB�@>RPB�LC�QEB�FKGROV��2QFII�QEFP�FP�KLQ�BKLRDE�@>RP>QFLK�QL�@OB>QB�IF>?FIFQV��3EB
FKGROFBP�QL�QEB�MI>FKQFCC�JRPQ�>IPL�?B�CLOBPBB>?IB�LO�KLQ�aQLL�OBJLQBb�CLO�QEB
ABCBKA>KQdP�>@Q�QL�@OB>QB�IF>?FIFQV��3EFP�FPproximate cause�� ��>�@>RPB�QE>Q�FP�KLQ�QLL
OBJLQB�LO�RKCLOPBB>?IB�

2RMMLPB�QE>Q�QEB�MBOPLK�TEL�T>P�FKGROBA�T>P�KLQ�LKB�TELJ�>�OB>PLK>?IB�MBOPLK
@LRIA�E>SB�BUMB@QBA�QL�?B�E>OJBA��2R@E�>�PFQR>QFLK�T>P�MOBPBKQBA�FK�LKB�LC�QEB
JLPQ�C>JLRP�42�QLOQ�@>PBPPalsgraf v. Long Island Railroad	2B@QFLK������">PBP�

TEF@E�T>P�AB@FABA�?V�)RADB�!BKG>JFK�">OALWL�� IQELRDE�)RADB�">OALWL�MBOPR>ABA
CLRO�LC�EFP�PBSBK�?OBQEOBK�QL�PFAB�TFQE�EFP�MLPFQFLK�QEB�@ILPBKBPP�LC�QEB�@>PB
ABJLKPQO>QBP�QEB�AFCCF@RIQV�QE>Q�RKCLOBPBB>?IB�@LKPBNRBK@BP�>KA�RKCLOBPBB>?IB
MI>FKQFCCP�MOBPBKQ�

Damages

%LO�>�MI>FKQFCC�QL�TFK�>�QLOQ�@>PB�PEB�JRPQ�>IIBDB�>KA�MOLSB�QE>Q�PEB�T>P�FKGROBA�
3EB�CB>O�QE>Q�PEB�JFDEQ�?B�FKGROBA�FK�QEB�CRQROB�FP�KLQ�>�PRCCF@FBKQ�?>PFP�CLO�>�PRFQ�
3EFP�ORIB�E>P�MOLSBA�QOLR?IBPLJB�FK�JBAF@>I�J>IMO>@QF@B�>KA�FKARPQOF>I�AFPB>PB
@>PBP�� �AL@QLOdP�KBDIFDBKQ�>@Q�LO�>�@LJM>KVdP�KBDIFDBKQ�BUMLPROB�LC�>�TLOHBO�QL
PLJB�CLOJ�LC�@LKQ>JFK>QFLK�JFDEQ�KLQ�?B@LJB�J>KFCBPQ�FK�QEB�?LAV�CLO�VB>OP��(K
QEB�JB>KQFJB�QEB�QLOQ�PQ>QRQB�LC�IFJFQ>QFLKP�JFDEQ�E>SB�ORK�LRQ�?>OOFKD�QEB�SF@QFJ
COLJ�PRFKD�>Q�>II�� K�FK@OB>PFKD�KRJ?BO�LC�@LROQP�E>SB�B>PBA�QEB�MI>FKQFCCdP
MOBAF@>JBKQ�?V�ORIFKD�QE>Q�QEB�PQ>QRQB�LC�IFJFQ>QFLKP�ALBP�KLQ�?BDFK�QL�ORK�RKQFI�QEB
SF@QFJ�AFP@LSBOP�QE>Q�PEB�E>P�?BBK�FKGROBA�LO�@LKQO>@QBA�>�AFPB>PB�

3EB�I>T�>IILTP�>K�BU@BMQFLK�QL�QEB�DBKBO>I�ORIB�QE>Q�A>J>DBP�JRPQ�?B�PELTK�TEBK
QEB�MI>FKQFCC�PQ>KAP�FK�A>KDBO�LC�FJJBAF>QB�FKGROV�COLJ�>�E>W>OALRP�>@QFSFQV��(C�VLR
AFP@LSBO�VLRO�KBFDE?LO�BUMBOFJBKQFKD�TFQE�BUMILPFSBP�FK�EFP�?>PBJBKQ�VLR�@LRIA
?OFKD�PRFQ�QL�BKGLFK�EFJ�COLJ�CROQEBO�BUMBOFJBKQ>QFLK�BSBK�QELRDE�EB�E>P�KLQ�VBQ
?ILTK�RM�EFP�ELRPB`>KA�VLROP�

Problems of Proof

3EB�MI>FKQFCC�FK�>�QLOQ�PRFQ�>P�FK�>KV�LQEBO�E>P�QEB�?ROABK�LC�MOLSFKD�EFP�>IIBD>QFLKP�

'B�JRPQ�PELT�QE>Q�QEB�ABCBKA>KQ�QLLH�QEB�>@QFLKP�@LJMI>FKBA�LC�>P�KBDIFDBKQ
ABJLKPQO>QB�QEB�@FO@RJPQ>K@BP�QE>Q�J>HB�QEB�>@QFLKP�KBDIFDBKQ�>KA�MOLSB�QEB
L@@ROOBK@B�>KA�BUQBKQ�LC�FKGROV��%>@QR>I�FPPRBP�>OB�CLO�QEB�GROV�QL�OBPLISB��2FK@B�FQ�FP
COBNRBKQIV�AFCCF@RIQ�QL�J>HB�LRQ�QEB�OBNRFPFQB�MOLLC�QEB�I>T�>IILTP�@BOQ>FK
MOBPRJMQFLKP�>KA�ORIBP�LC�BSFABK@B�QE>Q�B>PB�QEB�MI>FKQFCCdP�Q>PH�LK�QEB�DOLRKA�QE>Q

��� 2LJBQFJBP�HKLTK�>P�IBD>I
@>RPB�MOLUFJ>QB�@>RPB�JRPQ�?B
PELTK�>P�TBII�>P�>@QR>I�@>RPB
PL�QE>Q�>K�>@Q�LC�QEB�ABCBKA>KQ
TFII�KLQ�OBPRIQ�FK�IF>?FIFQV�FC�QEB
@LKPBNRBK@BP�LC�QEB�KBDIFDBKQ
>@Q�>OB�QLL�OBJLQB�LO
RKCLOBPBB>?IB�
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TFQELRQ�QEBJ�PR?PQ>KQF>I�FKGRPQF@B�TLRIA�?B�ALKB��.KB�FJMLOQ>KQ�ORIB�DLBP�?V�QEB
+>QFK�MEO>PBres ipsa loquitur �� �JB>KFKD�aQEB�QEFKD�PMB>HP�CLO�FQPBIC�b�3EB�?BPQ
BSFABK@B�FP�>IT>VP�QEB�JLPQ�AFOB@Q�BSFABK@B��>K�BVBTFQKBPP�>@@LRKQ�LC�QEB�>@QP�FK
NRBPQFLK��!RQ�BVBTFQKBPPBP�>OB�LCQBK�RK>S>FI>?IB�>KA�FK�>KV�BSBKQ�QEBV�COBNRBKQIV
@>KKLQ�QBPQFCV�AFOB@QIV�QL�QEB�OB>PLK>?IBKBPP�LC�PLJBLKBdP�@LKAR@Q�TEF@E
FKBSFQ>?IV�@>K�LKIV�?B�FKCBOOBA�COLJ�QEB�@FO@RJPQ>K@BP�

(K�J>KV�@>PBP�QEBOBCLOBcircumstantial evidence �� 	BSFABK@B�QE>Q�FP�FKAFOB@Q
�TFII
?B�QEB�LKIV�BSFABK@B�LO�TFII�@LKPQFQRQB�QEB�?RIH�LC�QEB�BSFABK@B��"FO@RJPQ>KQF>I
BSFABK@B�@>K�LCQBK�?B�NRFQB�QBIIFKD��QELRDE�KL�LKB�P>T�>KVLKB�IB>SB�QEB�?RFIAFKD
JRAAV�CLLQMOFKQP�QO>@FKD�>�M>QE�>ILKD�QEB�PFABT>IH�>OB�C>FOIV�@LK@IRPFSB��1BP�FMP>
ILNRFQRO�FP�>�ORIB�LC�@FO@RJPQ>KQF>I�BSFABK@B�QE>Q�MBOJFQP�QEB�GROV�QL�AO>T�>K
FKCBOBK@B�LC�KBDIFDBK@B�� �@LJJLK�PQ>QBJBKQ�LC�QEB�ORIB�FP�QEB�CLIILTFKD��a3EBOB
JRPQ�?B�OB>PLK>?IB�BSFABK@B�LC�KBDIFDBK@B�?RQ�TEBOB�QEB�QEFKD�FP�PELTK�QL�?B
RKABO�QEB�J>K>DBJBKQ�LC�QEB�ABCBKA>KQ�LO�EFP�PBOS>KQP�>KA�QEB�>@@FABKQ�FP�PR@E�>P
FK�QEB�LOAFK>OV�@LROPB�LC�QEFKDP�ALBP�KLQ�E>MMBK�FC�QELPB�TEL�E>SB�QEB
J>K>DBJBKQ�RPB�MOLMBO�@>OB�FQ�>CCLOAP�OB>PLK>?IB�BSFABK@B�FK�QEB�>?PBK@B�LC
BUMI>K>QFLK�?V�QEB�ABCBKA>KQP�QE>Q�QEB�>@@FABKQ�>OLPB�COLJ�T>KQ�LC�@>OB�bScott v.
London & St. Katherine Docks Co.���'����"����������$KD�1BM������	0�!������
�

(C�>�?>OOBI�LC�CILRO�OLIIP�LRQ�LC�>�C>@QLOV�TFKALT�>KA�EFQP�PLJBLKB�LO�>�PLA>�?LQQIB
BUMILABP�LO�>K�>FOMI>KB�@O>PEBP�@LROQP�FK�BSBOV�PQ>QB�MBOJFQ�GROFBP�QL�@LK@IRAB�FK
QEB�>?PBK@B�LC�@LKQO>OV�BUMI>K>QFLKP�?V�QEB�ABCBKA>KQP�QE>Q�QEBOB�T>P�KBDIFDBK@B�
3EB�MI>FKQFCC�FP�KLQ�MRQ�QL�QEB�FJMLPPF?IB�Q>PH�LC�BUMI>FKFKD�MOB@FPBIV�ELT�QEB
>@@FABKQ�L@@ROOBA�� �ABCBKA>KQ�@>K�>IT>VP�LCCBO�BSFABK@B�QE>Q�EB�>@QBA
OB>PLK>?IV`CLO�BU>JMIB�QE>Q�QEB�CILRO�?>OOBI�T>P�PB@ROBIV�C>PQBKBA�>KA�QE>Q�>�?LIQ
LC�IFDEQKFKD�CLO�TEF@E�EB�T>P�KLQ�OBPMLKPF?IB�?OLHB�FQP�?>KAP�@>RPFKD�FQ�QL�OLII�LRQ
QEB�TFKALT��!RQ�QBPQFJLKV�?V�QEB�C>@QLOV�BJMILVBBP�QE>Q�QEBV�PB@ROBA�QEB�?>OOBI
FK�QEB�>?PBK@B�LC�>KV�CROQEBO�BUMI>K>QFLK�TFII�KLQ�RPR>IIV�PBOSB�QL�OB?RQ�QEB
FKCBOBK@B��3E>Q�QEB�ABCBKA>KQ�T>P�KBDIFDBKQ�ALBP�KLQ�@LK@IRAB�QEB�FKNRFOV�LO
>RQLJ>QF@>IIV�BKQFQIB�QEB�MI>FKQFCC�QL�>�GRADJBKQ��3LOQ�I>T�MOLSFABP�QEB�ABCBKA>KQ
TFQE�PBSBO>I�BU@RPBP�PLJB�LC�TEF@E�>OB�AFP@RPPBA�?OFBCIV�FK�QEB�KBUQ�PB@QFLK�

Excuses

3EBOB�>OB�JLOB�BU@RPBP�	ABCBKPBP
�QE>K�>OB�IFPQBA�EBOB�?RQ�@LKQOF?RQLOV�KBDIFDBK@B
LO�@LJM>O>QFSB�KBDIFDBK@B�>PPRJMQFLK�LC�OFPH�>KA�>@Q�LC�&LA�>OB�>JLKD�QEB
MOFK@FM>I�ABCBKPBP�QE>Q�TFII�@LJMIBQBIV�LO�M>OQF>IIV�BU@RPB�QEB�KBDIFDBK@B�LC�QEB
ABCBKA>KQ�

��� +FQBO>IIV�aQEB�QEFKD�PMB>HP�CLO
FQPBIC�b�(K�QLOQ�@>PBP�OBP�FMP>
ILNRFQRO�@OB>QBP�>�MOBPRJMQFLK
QE>Q�QEB�ABCBKA>KQ�T>P
KBDIFDBKQ�?B@>RPB�EB�LO�PEB
T>P�FK�BU@IRPFSB�@LKQOLI�LC�QEB
PFQR>QFLK�>KA�QE>Q�QEB�MI>FKQFCC
TLRIA�KLQ�E>SB�PRCCBOBA�FKGROV
?RQ�CLO�PLJBLKBdP�KBDIFDBK@B�
1BP�FMP>�ILNRFQRO�PEFCQP�QEB
?ROABK�QL�QEB�ABCBKA>KQ�QL
MOLSB�QE>Q�EB�LO�PEB�T>P�KLQ
KBDIFDBKQ�

��� $SFABK@B�QE>Q�FP�KLQ�aAFOB@Qb
?RQ�QE>Q�MOLSFABP�GRADBP�>KA
GROFBP�TFQE�C>@QP�QE>Q�QBKA�QL
PELT�IBD>I�IF>?FIFQV�
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Contributory and Comparative Negligence

4KABO�>K�LIA�@LJJLK�I>T�ORIB�FQ�T>P�>�@LJMIBQB�ABCBKPB�QL�PELT�QE>Q�QEB�MI>FKQFCC
FK�>�KBDIFDBK@B�PRFQ�T>P�EFJPBIC�KBDIFDBKQ��$SBK�FC�QEB�MI>FKQFCC�T>P�LKIV�JFIAIV
KBDIFDBKQ�JLPQ�LC�QEB�C>RIQ�?BFKD�@E>ODB>?IB�QL�QEB�ABCBKA>KQ�QEB�@LROQ�TLRIA
AFPJFPP�QEB�PRFQ�FC�QEB�MI>FKQFCCdP�@LKAR@Q�@LKQOF?RQBA�QL�EFP�FKGROV��(K�>�CBT�PQ>QBP
QLA>V�QEFP�ORIB�LCcontributory negligence �� FP�PQFII�FK�BCCB@Q�� IQELRDE�OBCBOOBA�QL
>P�KBDIFDBK@B�QEB�ORIB�BK@LJM>PPBP�>�K>OOLTBO�CLOJ�QE>K�QE>Q�TFQE�TEF@E�QEB
ABCBKA>KQ�FP�@E>ODBA�?B@>RPB�QEB�MI>FKQFCCdP�LKIV�BOOLO�FK�PR@E�@>PBP�FP�FK�?BFKD�IBPP
@>OBCRI�LC�EFJPBIC�QE>K�EB�JFDEQ�E>SB�?BBK�TEBOB>P�QEB�ABCBKA>KQ�FP�@E>ODBA�TFQE
@LKAR@Q�@>OBIBPP�QLT>OA�LQEBOP��3EFP�ORIB�T>P�PL�J>KFCBPQIV�RKGRPQ�FK�J>KV�@>PBP
QE>Q�JLPQ�PQ>QBP�BFQEBO�?V�PQ>QRQB�LO�GRAF@F>I�AB@FPFLK�E>SB�@E>KDBA�QL�PLJB
SBOPFLK�LCcomparative negligence �� ��4KABO�QEB�ORIB�LC�@LJM>O>QFSB�KBDIFDBK@B
A>J>DBP�>OB�>MMLOQFLKBA�>@@LOAFKD�QL�QEB�ABCBKA>KQdP�ABDOBB�LC�@RIM>?FIFQV��%LO
BU>JMIB�FC�QEB�MI>FKQFCC�E>P�PRPQ>FKBA�>���������FKGROV�>KA�FP����MBO@BKQ
OBPMLKPF?IB�QEB�ABCBKA>KQ�TFII�?B�IF>?IB�CLO��������FK�A>J>DBP�

Assumption of Risk

1FPH�LC�FKGROV�MBOS>ABP�QEB�JLABOK�TLOIA�>KA�MI>FKQFCCP�PELRIA�KLQ�TFK�>�I>TPRFQ
PFJMIV�?B@>RPB�QEBV�QLLH�>�OFPH�>KA�ILPQ��3EB�I>T�MOLSFABP�QEBOBCLOB�QE>Q�TEBK�>
MBOPLK�HKLTFKDIV�Q>HBP�>�OFPH�EB�LO�PEB�JRPQ�PRCCBO�QEB�@LKPBNRBK@BP�

3EB�>PPRJMQFLK�LC�OFPH�AL@QOFKB�@LJBP�RM�FK�QEOBB�T>VP��3EB�MI>FKQFCC�J>V�E>SB
CLOJ>IIV�>DOBBA�TFQE�QEB�ABCBKA>KQ�?BCLOB�BKQBOFKD�>�OFPHV�PFQR>QFLK�QE>Q�EB�TFII
OBIFBSB�QEB�ABCBKA>KQ�LC�IF>?FIFQV�PELRIA�FKGROV�L@@RO��	a8LR�@>K�?LOOLT�JV�@>O�FC
VLR�>DOBB�KLQ�QL�PRB�JB�FC�QEB�?O>HBP�C>FI�?B@>RPB�QEBVdOB�TLOK�>KA�(�E>SBKdQ�E>A�>
@E>K@B�QL�OBMI>@B�QEBJ�b
�.O�QEB�MI>FKQFCC�J>V�E>SB�BKQBOBA�FKQL�>�OBI>QFLKPEFM�TFQE
QEB�ABCBKA>KQ�HKLTFKD�QE>Q�QEB�ABCBKA>KQ�FP�KLQ�FK�>�MLPFQFLK�QL�MOLQB@Q�EFJ�COLJ
HKLTK�OFPHP�	QEB�C>K�TEL�FP�EFQ�?V�>�IFKB�AOFSB�FK�>�?>IIM>OH
��.O�QEB�MI>FKQFCC�J>V�>@Q
FK�QEB�C>@B�LC�>�OFPHV�PFQR>QFLK�HKLTK�FK�>AS>K@B�QL�E>SB�?BBK�@OB>QBA�?V�QEB
ABCBKA>KQdP�KBDIFDBK@B�	C>FIROB�QL�IB>SB�TEFIB�QEBOB�T>P�>K�LMMLOQRKFQV�QL�AL�PL
PR@E�>P�DBQQFKD�FKQL�>K�>RQLJL?FIB�TEBK�QEB�AOFSBO�FP�HKLTK�QL�?B�AORKH
�

3EB�AFCCF@RIQV�FK�J>KV�@>PBP�FP�QL�ABQBOJFKB�QEB�AFSFAFKD�IFKB�?BQTBBK�PR?GB@QFSFQV
>KA�L?GB@QFSFQV��(C�QEB�MI>FKQFCC�E>A�KL�>@QR>I�HKLTIBADB�LC�QEB�OFPH�EB�@>KKLQ�?B
EBIA�QL�E>SB�>PPRJBA�FQ��.K�QEB�LQEBO�E>KA�FQ�FP�B>PV�QL�@I>FJ�QE>Q�VLR�AFA�KLQ
>MMOB@F>QB�QEB�A>KDBO�>KA�QEB�@LROQP�TFII�>MMIV�>K�L?GB@QFSB�PQ>KA>OA�LC
@LJJRKFQV�HKLTIBADB�	>�a?RQ�VLR�PELRIA�E>SB�HKLTKb�QBPQ
�FK�J>KV�PFQR>QFLKP�
6EBK�QEB�MI>FKQFCC�E>P�KL�OB>I�>IQBOK>QFSB�ELTBSBO�>PPRJMQFLK�LC�OFPH�C>FIP�>P�>
ABCBKPB�	B�D��>�I>KAILOA�TEL�KBDIFDBKQIV�C>FIP�QL�IFDEQ�QEB�BUFQ�QL�QEB�PQOBBQ�@>KKLQ
@I>FJ�QE>Q�EFP�QBK>KQP�>PPRJBA�QEB�OFPH�LC�RPFKD�FQ
�

���  @QFLKP�LC�>�MI>FKQFCC�QE>Q
@LKQOF?RQB�QL�EFP�LO�EBO�LTK
FKGROFBP��(K�>�CBT�PQ>QBP
@LJM>O>QFSB�KBDIFDBK@B�FP�>
@LJMIBQB�?>O�QL�QEB�MI>FKQFCCdP
OB@LSBOV�

��� (K�JLPQ�PQ>QBP�QEB�KBDIFDBK@B
LC�QEB�MI>FKQFCC�FP�TBFDEBA
>D>FKPQ�QEB�KBDIFDBK@B�LC�QEB
ABCBKA>KQ�>KA�TEBOB�QEB
ABCBKA>KQdP�KBDIFDBK@B
LRQTBFDEP�QEB�MI>FKQFCCdP�QEB
MI>FKQFCC�@>K�OB@LSBO�>D>FKPQ
QEB�ABCBKA>KQ�BSBK�QELRDE�QEB
MI>FKQFCC�E>P�@>RPBA�PLJB�LC�EFP
LO�EBO�LTK�FKGROFBP�
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 Q�QEB�QROK�LC�QEB�@BKQROV�@LROQP�>MMIFBA�>PPRJMQFLK�LC�OFPH�FK�FKARPQOF>I�@>PBP�QL
?>O�OBIFBC�QL�TLOHBOP�FKGROBA�LK�QEB�GL?��3EBV�TBOB�P>FA�QL�>PPRJB�QEB�OFPH�LC
A>KDBOLRP�@LKAFQFLKP�LO�BNRFMJBKQ��3EFP�ORIB�E>P�?BBK�>?LIFPEBA�?V�TLOHBOPd
@LJMBKP>QFLK�PQ>QRQBP�FK�JLPQ�PQ>QBP�

Act of God

3B@EKF@>IIV�QEB�ORIB�QE>Q�KL�LKB�FP�OBPMLKPF?IB�CLO�>K�a>@Q�LC�&LAb�LOforce majeure
>P�FQ�FP�PLJBQFJBP�@>IIBA�FP�KLQ�>K�BU@RPB�?RQ�>�ABCBKPB�MOBJFPBA�LK�>�I>@H�LC
@>RP>QFLK��(C�>�CLO@B�LC�K>QROB�@>RPBA�QEB�E>OJ�QEBK�QEB�ABCBKA>KQ�T>P�KLQ
KBDIFDBKQ�FK�QEB�CFOPQ�MI>@B�� �J>OFK>�L?IFD>QBA�QL�ILLH�>CQBO�?L>QP�JLLOBA�>Q�FQP
AL@H�FP�KLQ�IF>?IB�FC�>�PRAABK�>KA�CFBO@B�PQLOJ�>D>FKPQ�TEF@E�KL�MOB@>RQFLK�T>P
MLPPF?IB�ABPQOLVP�PLJBLKBdP�SBPPBI��'LTBSBO�FC�FQ�FP�CLOBPBB>?IB�QE>Q�E>OJ�TFII�CILT
COLJ�>�KBDIFDBKQ�@LKAFQFLK�QOFDDBOBA�?V�>�K>QRO>I�BSBKQ�QEBK�QEBOB�FP�IF>?FIFQV��%LO
BU>JMIB�>�TLOH�@OBT�C>FIBA�QL�OBJLSB�OBPFARB�BUMILPFSB�D>P�COLJ�>K�LFI�?>ODB�
+FDEQKFKD�EFQ�QEB�?>ODB�BUMILABA�QEB�D>P�>KA�FKGROBA�PBSBO>I�TLOHJBK��3EB
MI>FKQFCC�OB@LSBOBA�A>J>DBP�>D>FKPQ�QEB�@LJM>KV�?B@>RPB�QEB�KBDIFDBK@B�@LKPFPQBA
FK�QEB�C>FIROB�QL�DR>OA�>D>FKPQ�>KV�LKB�LC�>�KRJ?BO�LC�@E>K@B�L@@ROOBK@BP�QE>Q
@LRIA�FDKFQB�QEB�D>P�Johnson v. Kosmos Portland Cement Co.����%��A�����	�QE�"FO������
�

Vicarious Liability

+F>?FIFQV�CLO�KBDIFDBKQ�>@QP�ALBP�KLQ�>IT>VP�BKA�TFQE�QEB�LKB�TEL�T>P�KBDIFDBKQ�
4KABO�@BOQ>FK�@FO@RJPQ>K@BP�QEB�IF>?FIFQV�FP�FJMRQBA�QL�LQEBOP��%LO�BU>JMIB�>K
BJMILVBO�FP�OBPMLKPF?IB�CLO�QEB�KBDIFDBK@B�LC�EFP�BJMILVBBP�FC�QEBV�TBOB�>@QFKD�FK
QEB�P@LMB�LC�BJMILVJBKQ��3EFP�ORIB�LC�SF@>OFLRP�IF>?FIFQV�FP�LCQBK�@>IIBArespondeat
superior�JB>KFKD�QE>Q�QEB�EFDEBO�>RQELOFQV�JRPQ�OBPMLKA�QL�@I>FJP�?OLRDEQ�>D>FKPQ
LKB�LC�FQP�>DBKQP��1BPMLKAB>Q�PRMBOFLO�FP�KLQ�IFJFQBA�QL�QEB�BJMILVJBKQ
OBI>QFLKPEFM�?RQ�BUQBKAP�QL�>�KRJ?BO�LC�LQEBO�>DBK@V�OBI>QFLKPEFMP�>P�TBII�

+BDFPI>QROBP�FK�J>KV�PQ>QBP�E>SB�BK>@QBA�I>TP�QE>Q�J>HB�MBLMIB�SF@>OFLRPIV�IF>?IB
CLO�>@QP�LC�@BOQ>FK�MBLMIB�TFQE�TELJ�QEBV�E>SB�>�OBI>QFLKPEFM�QELRDE�KLQ
KB@BPP>OFIV�LKB�LC�>DBK@V��(Q�FP�@LJJLK�CLO�BU>JMIB�CLO�QEB�LTKBO�LC�>K
>RQLJL?FIB�QL�?B�IF>?IB�CLO�QEB�KBDIFDBK@B�LC�LKB�QL�TELJ�QEB�LTKBO�IBKAP�QEB�@>O�
2L�@>IIBA�AO>J�PELM�PQ>QRQBP�MI>@B�IF>?FIFQV�LK�?>O�>KA�Q>SBOK�LTKBOP�>KA�LQEBOP
TEL�PBOSB�QLL�JR@E�>I@LELI�QL�LKB�TEL�FK�>K�FKQLUF@>QBA�PQ>QB�I>QBO�@>RPBP�FKGROV
QL�LQEBOP��(K�QEBPB�PFQR>QFLKP�>IQELRDE�QEB�FKGROFLRP�>@Q�LC�QEB�AOFKHBO�PQBJJBA
COLJ�KBDIFDBK@B�QEB�LKB�TELJ�QEB�I>T�ELIAP�SF@>OFLRPIV�IF>?IB�	QEB�?>OQBKABO
�FP
KLQ�EFJPBIC�KB@BPP>OFIV�KBDIFDBKQ`QEB�I>T�FP�ELIAFKD�EFJstrictly liable�>KA�QL�QEFP
@LK@BMQ�TB�KLT�QROK�
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KEY TAKEAWAY

3EB�JLPQ�@LJJLK�QLOQ�@I>FJ�FP�?>PBA�LK�QEB�KBDIFDBK@B�LC�QEB�ABCBKA>KQ��(K
B>@E�KBDIFDBK@B�@I>FJ�QEB�MI>FKQFCC�JRPQ�BPQ>?IFPE�?V�>�MOBMLKABO>K@B�LC�QEB
BSFABK@B�QE>Q�	�
�QEB�ABCBKA>KQ�E>A�>�ARQV�LC�ARB�@>OB�	�
�QEB�ABCBKA>KQ
?OB>@EBA�QE>Q�ARQV�	�
�QE>Q�QEB�?OB>@E�LC�ARQV�?LQE�>@QR>IIV�>KA
>MMOLUFJ>QBIV�E>P�@>RPBA�E>OJ�QL�QEB�MI>FKQFCC�>KA�	�
�QE>Q�QEB�E>OJ�FP
JB>PRO>?IB�FK�JLKBV�A>J>DBP�

(Q�FP�>IPL�MLPPF?IB�CLO�QEB�KBDIFDBK@B�LC�LKB�MBOPLK�QL�?B�FJMRQBA�QL�>KLQEBO
>P�FK�QEB�@>PB�LC�OBPMLKAB>Q�PRMBOFLO�LO�FK�QEB�@>PB�LC�PLJBLKB�TEL�IL>KP
EFP�>RQLJL?FIB�QL�>KLQEBO�AOFSBO�TEL�FP�KBDIFDBKQ�>KA�@>RPBP�FKGROV��3EBOB
>OB�J>KV�BU@RPBP�	ABCBKPBP
�QL�@I>FJP�LC�KBDIFDBK@B�FK@IRAFKD�>PPRJMQFLK
LC�OFPH�>KA�@LJM>O>QFSB�KBDIFDBK@B��(K�QELPB�CBT�GROFPAF@QFLKP�TEBOB
@LKQOF?RQLOV�KBDIFDBK@B�E>P�KLQ�?BBK�JLAFCFBA�QL�@LJM>O>QFSB�KBDIFDBK@B
MI>FKQFCCP�TELPB�KBDIFDBK@B�@LKQOF?RQBP�QL�QEBFO�LTK�FKGROFBP�TFII�?B�?>OOBA
COLJ�>KV�OB@LSBOV�

EXERCISES

�� $UMI>FK�QEB�AFCCBOBK@B�?BQTBBK�@LJM>O>QFSB�KBDIFDBK@B�>KA
@LKQOF?RQLOV�KBDIFDBK@B�

�� 'LT�FP�>@QR>I�@>RPB�AFCCBOBKQ�COLJ�MOL?>?IB�@>RPB�
�� 6E>Q�FP�>K�BU>JMIB�LC�>PPRJMQFLK�LC�OFPH�
�� 'LT�ALBP�OBP�FMP>�ILNRFQRO�EBIM�>�MI>FKQFCC�BPQ>?IFPE�>�@>PB�LC�KBDIFDBK@B�
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7.4 Strict Liability

LEARNING OBJECTIVES

�� 4KABOPQ>KA�ELT�PQOF@Q�IF>?FIFQV�QLOQP�AFCCBO�COLJ�KBDIFDBKQ�QLOQP�
�� 4KABOPQ>KA�QEB�EFPQLOF@>I�LOFDFKP�LC�PQOF@Q�IF>?FIFQV�RKABO�@LJJLK�I>T�
�� !B�>?IB�QL�>MMIV�PQOF@Q�IF>?FIFQV�@LK@BMQP�QL�IF>?FIFQV�CLO�ABCB@QFSB

MOLAR@QP�
�� #FPQFKDRFPE�PQOF@Q�IF>?FIFQV�COLJ�>?PLIRQB�IF>?FIFQV�>KA�RKABOPQ>KA�QEB

J>GLO�ABCBKPBP�QL�>�I>TPRFQ�FK�MOLAR@QP�IF>?FIFQV�@>PBP�

Historical Basis of Strict Liability: Animals and Ultrahazardous
Activities

3L�QEFP�MLFKQ�TB�E>SB�@LKPFABOBA�MOFK@FMIBP�LC�IF>?FIFQV�QE>Q�FK�PLJB�PBKPB�ABMBKA
RMLK�QEB�aC>RIQb�LC�QEB�QLOQCB>PLO��3EFP�C>RIQ�FP�KLQ�PVKLKVJLRP�TFQE�JLO>I�?I>JB�

 PFAB�COLJ�>@QP�FKQBKABA�QL�E>OJ�QEB�C>RIQ�IFBP�FK�>�C>FIROB�QL�IFSB�RM�QL�>�PQ>KA>OA
LC�OB>PLK>?IBKBPP�LO�ARB�@>OB��!RQ�QEFP�FP�KLQ�QEB�LKIV�?>PFP�CLO�QLOQ�IF>?FIFQV�
(KKL@BKQ�JFPQ>HBP�@>K�?B�>�PRCCF@FBKQ�?>PFP�� P�TB�E>SB�>IOB>AV�PBBK�PLJBLKB�TEL
RKHKLTFKDIV�QOBPM>PPBP�LK�>KLQEBOdP�MOLMBOQV�FP�IF>?IB�CLO�QEB�A>J>DB�QE>Q�EB�ALBP
BSBK�FC�EB�E>P�>�OB>PLK>?IB�?BIFBC�QE>Q�QEB�I>KA�FP�EFP�� KA�FQ�E>P�ILKD�?BBK�EBIA�QE>Q
PLJBLKB�TEL�BKD>DBP�FK�RIQO>E>W>OALRP�	LO�PLJBQFJBP�>?KLOJ>IIV�A>KDBOLRP

>@QFSFQFBP�FP�IF>?IB�CLO�A>J>DB�QE>Q�EB�@>RPBP�BSBK�QELRDE�EB�E>P�Q>HBK�BSBOV
MLPPF?IB�MOB@>RQFLK�QL�>SLFA�E>OJ�QL�PLJBLKB�BIPB�

+FHBTFPB�QEB�LTKBO�LC�>KFJ>IP�QE>Q�BP@>MB�COLJ�QEBFO�M>PQROBP�LO�ELJBP�>KA
A>J>DB�KBFDE?LOFKD�MOLMBOQV�J>V�?B�IF>?IB�BSBK�FC�QEB�OB>PLK�CLO�QEBFO�BP@>MB�T>P
?BVLKA�QEB�MLTBO�LC�QEB�LTKBO�QL�PQLM�	B�D��>�CFOB�PQ>OQBA�?V�IFDEQKFKD�QE>Q�?ROKP
LMBK�>�?>OK�ALLO
��(K�PR@E�@>PBP�QEB�@LROQP�FKSLHB�QEB�MOFK@FMIB�LC�PQOF@Q�IF>?FIFQV
LO�>P�FQ�FP�PLJBQFJBP�@>IIBA�IF>?FIFQV�TFQELRQ�C>RIQ��3EB�OB>PLK�CLO�QEB�ORIB�FP
BUMI>FKBA�FKKlein v. Pyrodyne Corporation	2B@QFLK������">PBP�
�

Strict Liability for Products

!B@>RPB�LC�QEB�FJMLOQ>K@B�LC�MOLAR@QP�IF>?FIFQV�QEFP�QBUQ�ABSLQBP�>K�BKQFOB�@E>MQBO
QL�FQ�	"E>MQBO�����/OLAR@QP�+F>?FIFQV�
��2QOF@Q�IF>?FIFQV�J>V�>IPL�>MMIV�>P�>�IBD>I
PQ>KA>OA�CLO�MOLAR@QP�BSBK�QELPB�QE>Q�>OB�KLQ�RIQO>E>W>OALRP��(K�PLJB�K>QFLK>I
IBD>I�PVPQBJP�PQOF@Q�IF>?FIFQV�FP�KLQ�>S>FI>?IB�>P�>�@>RPB�LC�>@QFLK�QL�MI>FKQFCCP�PBBHFKD
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QL�OB@LSBO�>�GRADJBKQ�LC�MOLAR@QP�IF>?FIFQV�>D>FKPQ�>�J>KRC>@QROBO�TELIBP>IBO
AFPQOF?RQLO�LO�OBQ>FIBO��	2LJB�PQ>QBP�IFJFQ�IF>?FIFQV�QL�QEB�J>KRC>@QROBO�
�!RQ�FQ�FP
>S>FI>?IB�FK�QEB�4KFQBA�2Q>QBP�>KA�FKFQF>IIV�T>P�@OB>QBA�?V�>�">IFCLOKF>�2RMOBJB
"LROQ�AB@FPFLK�FK�QEB������@>PB�LCGreenman v. Yuba Power Products, Inc.

(KGreenman�QEB�MI>FKQFCC�E>A�RPBA�>�ELJB�MLTBO�P>T�>KA�?BK@E�QEB�2ELMPJFQE
ABPFDKBA�>KA�J>KRC>@QROBA�?V�QEB�ABCBKA>KQ��'B�T>P�BUMBOFBK@BA�FK�RPFKD�MLTBO
QLLIP�>KA�T>P�FKGROBA�TEFIB�RPFKD�QEB�>MMOLSBA�I>QEB�>QQ>@EJBKQ�QL�QEB�2ELMPJFQE
QL�C>PEFLK�>�TLLABK�@E>IF@B��3EB�@>PB�T>P�AB@FABA�LK�QEB�MOBJFPB�QE>Q�&OBBKJ>K
E>A�ALKB�KLQEFKD�TOLKD�FK�RPFKD�QEB�J>@EFKB�?RQ�QE>Q�QEB�J>@EFKB�E>A�>�ABCB@Q
QE>Q�T>P�aI>QBKQb�	KLQ�B>PFIV�AFP@LSBO>?IB�?V�QEB�@LKPRJBO
��1>QEBO�QE>K�AB@FAB�QEB
@>PB�?>PBA�LK�T>OO>KQFBP�LO�OBNRFOFKD�QE>Q�&OBBKJ>K�MOLSB�ELT�QEB�ABCBKA>KQ�E>A
?BBK�KBDIFDBKQ�)RPQF@B�3O>VKLO�CLRKA�CLO�QEB�MI>FKQFCC�?>PBA�LK�QEB�LSBO>II�PL@F>I
RQFIFQV�LC�PQOF@Q�IF>?FIFQV�FK�@>PBP�LC�ABCB@QFSB�MOLAR@QP�� @@LOAFKD�QL�EFP�AB@FPFLK�QEB
MROMLPB�LC�PR@E�IF>?FIFQV�FP�QL�BKPROB�QE>Q�QEB�a@LPQ�LC�FKGROFBP�OBPRIQFKD�COLJ
ABCB@QFSB�MOLAR@QP�FP�?LOKB�?V�QEB�J>KRC>@QROBOP^O>QEBO�QE>K�?V�QEB�FKGROBA
MBOPLKP�TEL�>OB�MLTBOIBPP�QL�MOLQB@Q�QEBJPBISBP�b

3LA>V�QEB�J>GLOFQV�LC�42�PQ>QBP�OB@LDKFWB�PQOF@Q�IF>?FIFQV�CLO�ABCB@QFSB�MOLAR@QP
>IQELRDE�PLJB�PQ>QBP�IFJFQ�PQOF@Q�IF>?FIFQV�>@QFLKP�QL�A>J>DBP�CLO�MBOPLK>I�FKGROFBP
O>QEBO�QE>K�MOLMBOQV�A>J>DB��(KGROBA�MI>FKQFCCP�E>SB�QL�MOLSB�QEB�MOLAR@Q�@>RPBA
QEB�E>OJ�?RQ�AL�KLQ�E>SB�QL�MOLSB�BU>@QIV�ELT�QEB�J>KRC>@QROBO�T>P�@>OBIBPP�
/RO@E>PBOP�LC�QEB�MOLAR@Q�>P�TBII�>P�FKGROBA�DRBPQP�?VPQ>KABOP�>KA�LQEBOP�TFQE�KL
AFOB@Q�OBI>QFLKPEFM�TFQE�QEB�MOLAR@Q�J>V�PRB�CLO�A>J>DBP�@>RPBA�?V�QEB�MOLAR@Q�

3EB�1BPQ>QBJBKQ�LC�QEB�+>T�LC�3LOQP�2B@QFLK����	>
�T>P�LOFDFK>IIV�FPPRBA�FK�������(Q
FP�>�TFABIV�>@@BMQBA�PQ>QBJBKQ�LC�QEB�IF>?FIFQFBP�LC�PBIIBOP�LC�DLLAP�CLO�ABCB@QFSB
MOLAR@QP��3EB�1BPQ>QBJBKQ�PMB@FCFBP�PFU�OBNRFOBJBKQP�>II�LC�TEF@E�JRPQ�?B�JBQ�CLO
>�MI>FKQFCC�QL�OB@LSBO�RPFKD�PQOF@Q�IF>?FIFQV�CLO�>�MOLAR@Q�QE>Q�QEB�MI>FKQFCC�@I>FJP�FP
ABCB@QFSB�

�� 3EB�MOLAR@Q�JRPQ�?B�FK�>�ABCB@QFSB�@LKAFQFLK�TEBK�QEB�ABCBKA>KQ�PBIIP
FQ�

�� 3EB�ABCBKA>KQ�JRPQ�KLOJ>IIV�?B�BKD>DBA�FK�QEB�?RPFKBPP�LC�PBIIFKD�LO
LQEBOTFPB�AFPQOF?RQFKD�QEB�MOLAR@Q�

�� 3EB�MOLAR@Q�JRPQ�?B�RKOB>PLK>?IV�A>KDBOLRP�QL�QEB�RPBO�LO�@LKPRJBO
?B@>RPB�LC�FQP�ABCB@QFSB�@LKAFQFLK�

�� 3EB�MI>FKQFCC�JRPQ�FK@RO�MEVPF@>I�E>OJ�QL�PBIC�LO�QL�MOLMBOQV�?V�RPFKD
LO�@LKPRJFKD�QEB�MOLAR@Q�

�� 3EB�ABCB@QFSB�@LKAFQFLK�JRPQ�?B�QEB�MOLUFJ>QB�@>RPB�LC�QEB�FKGROV�LO
A>J>DB�
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�� 3EB�DLLAP�JRPQ�KLQ�E>SB�?BBK�PR?PQ>KQF>IIV�@E>KDBA�COLJ�QEB�QFJB�QEB
MOLAR@Q�T>P�PLIA�QL�QEB�QFJB�QEB�FKGROV�T>P�PRPQ>FKBA�

2B@QFLK����	>
�>IPL�BUMIF@FQIV�J>HBP�@IB>O�QE>Q�>�ABCBKA>KQ�@>K�?B�EBIA�IF>?IB�BSBK
QELRDE�QEB�ABCBKA>KQ�E>P�BUBO@FPBA�a>II�MLPPF?IB�@>OB�b�3ERP�FK�>�PQOF@Q�IF>?FIFQV
@>PB�QEB�MI>FKQFCC�ALBP�KLQ�KBBA�QL�PELT�aC>RIQb�	LO�KBDIFDBK@B
�

%LO�ABCBKA>KQP�TEL�@>K�FK@IRAB�J>KRC>@QROBOP�AFPQOF?RQLOP�MOL@BPPLOP
>PPBJ?IBOP�M>@H>DBOP�?LQQIBOP�OBQ>FIBOP�>KA�TELIBP>IBOP�QEBOB�>OB�>�KRJ?BO�LC
ABCBKPBP�QE>Q�>OB�>S>FI>?IB�FK@IRAFKD�>PPRJMQFLK�LC�OFPH�MOLAR@Q�JFPRPB�>KA
@LJM>O>QFSB�KBDIFDBK@B�@LJJLKIV�HKLTK�A>KDBOP�>KA�QEB�HKLTIBADB>?IB�RPBO
ABCBKPB��6B�E>SB�>IOB>AV�PBBK�>PPRJMQFLK�LC�OFPH�>KA�@LJM>O>QFSB�KBDIFDBK@B�FK
QBOJP�LC�KBDIFDBK@B�>@QFLKP��QEB�>MMIF@>QFLK�LC�QEBPB�FP�PFJFI>O�FK�MOLAR@QP�IF>?FIFQV
>@QFLKP�

4KABO�MOLAR@Q�JFPRPB�>�MI>FKQFCC�TEL�RPBP�>�MOLAR@Q�FK�>K�RKBUMB@QBA�>KA�RKRPR>I
T>V�TFII�KLQ�OB@LSBO�CLO�FKGROFBP�@>RPBA�?V�PR@E�JFPRPB��%LO�BU>JMIB�PRMMLPB�QE>Q
PLJBLKB�RPBP�>�OLQ>OV�I>TK�JLTBO�QL�QOFJ�>�EBADB�>KA�QE>Q�>CQBO�QTBKQV�JFKRQBP�LC
PR@E�RPB�ILPBP�@LKQOLI�?B@>RPB�LC�FQP�TBFDEQ�>KA�PRCCBOP�PBOFLRP�@RQP�QL�EFP�>?ALJBK
>CQBO�AOLMMFKD�FQ��'BOB�QEBOB�TLRIA�?B�>�ABCBKPB�LC�MOLAR@Q�JFPRPB�>P�TBII�>P
@LKQOF?RQLOV�KBDIFDBK@B��"LKPFABO�QEB�RO?>K�	LO�(KQBOKBQ
�IBDBKA�LC�,BOSFK�&O>QW
TEL�PRMMLPBAIV�MRQ�EFP�6FKKB?>DL�LK�>RQLMFILQ�QL�DL�?>@H�>KA�J>HB�@LCCBB�FK�QEB
HFQ@EBK�QEBK�OB@LSBOBA�JFIIFLKP�>CQBO�EFP�6FKKB?>DL�QROKBA�LSBO�>KA�EB�PRCCBOBA
PBOFLRP�FKGROFBP��3EBOB�>OB�JRIQFMIB�ABCBKPBP�QL�QEFP�>IIBDBA�>@QFLK��QEBPB�TLRIA
FK@IRAB�QEB�ABCBKPBP�LC�@LKQOF?RQLOV�KBDIFDBK@B�@LJM>O>QFSB�KBDIFDBK@B�>KA
MOLAR@Q�JFPRPB��	3EBOB�T>P�KBSBO�>KV�PR@E�@>PB�>KA�@BOQ>FKIV�KL�PR@E�OB@LSBOV��FQ
FP�KLQ�HKLTK�TEL�PQ>OQBA�QEFP�IBDBKA�LO�TEV�


 KLQEBO�ABCBKPB�>D>FKPQ�PQOF@Q�IF>?FIFQV�>P�>�@>RPB�LC�>@QFLK�FP�QEB�HKLTIBADB>?IB
RPBO�ABCBKPB��(C�QEB�M>OBKQP�LC�L?BPB�QBBK>DBOP�?OFKD�>�I>TPRFQ�>D>FKPQ�,@#LK>IAdP
@I>FJFKD�QE>Q�FQP�C>PQ�CLLA�MOLAR@QP�>OB�ABCB@QFSB�>KA�QE>Q�,@#LK>IAdP�PELRIA�E>SB
T>OKBA�@RPQLJBOP�LC�QEB�>ASBOPB�EB>IQE�BCCB@QP�LC�B>QFKD�FQP�MOLAR@QP�>�ABCBKPB
?>PBA�LK�QEB�HKLTIBADB>?IB�RPBO�FP�>S>FI>?IB��(K�LKB�@>PB�QEB�@LROQ�CLRKA�QE>Q�QEB
EFDE�IBSBIP�LC�@ELIBPQBOLI�C>Q�P>IQ�>KA�PRD>O�FK�,@#LK>IAdP�CLLA�FP�TBII�HKLTK�QL
RPBOP��3EB�@LROQ�PQ>QBA�a(C�@LKPRJBOP�HKLT�	LO�OB>PLK>?IV�PELRIA�HKLT
�QEB
MLQBKQF>I�FII�EB>IQE�BCCB@QP�LC�B>QFKD�>Q�,@#LK>IAdP�QEBV�@>KKLQ�?I>JB�,@#LK>IAdP�FC
QEBV�KLKBQEBIBPP�@ELLPB�QL�P>QF>QB�QEBFO�>MMBQFQB�TFQE�>�PROCBFQ�LC�PRMBOPFWBA
,@#LK>IAdP�MOLAR@QP�bPellman v. McDonaldÕs Corp.�����%��A�����	2�#�-�8������
�
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KEY TAKEAWAY

"LJJLK�I>T�@LROQP�E>SB�ILKD�EBIA�QE>Q�@BOQ>FK�>@QFSFQFBP�>OB�FKEBOBKQIV
A>KDBOLRP�>KA�QE>Q�QELPB�TEL�@>RPB�A>J>DB�QL�LQEBOP�?V�BKD>DFKD�FK�QELPB
>@QFSFQFBP�TFII�?B�EBIA�PQOF@QIV�IF>?IB��,LOB�OB@BKQIV�@LROQP�FK�QEB�4KFQBA
2Q>QBP�E>SB�>MMIFBA�PQOF@Q�IF>?FIFQV�QL�ABCB@QFSB�MOLAR@QP��2QOF@Q�IF>?FIFQV
ELTBSBO�FP�KLQ�>?PLIRQB�IF>?FIFQV�>P�QEBOB�>OB�J>KV�ABCBKPBP�>S>FI>?IB�QL
ABCBKA>KQP�FK�I>TPRFQP�?>PBA�LK�PQOF@Q�IF>?FIFQV�PR@E�>P�@LJM>O>QFSB
KBDIFDBK@B�>KA�MOLAR@Q�>?RPB�

EXERCISES

�� 2LJBLKB�P>VP�a2QOF@Q�IF>?FIFQV�JB>KP�QE>Q�VLRdOB�IF>?IB�CLO�TE>QBSBO�VLR
J>HB�KL�J>QQBO�TE>Q�QEB�@LKPRJBO�ALBP�TFQE�VLRO�MOLAR@Q��(QdP�>�@O>WV
PVPQBJ�b�1BPMLKA�QL�>KA�OBCRQB�QEFP�PQ>QBJBKQ�

�� 6E>Q�FP�QEB�BPPBKQF>I�AFCCBOBK@B�?BQTBBK�PQOF@Q�IF>?FIFQV�QLOQP�>KA
KBDIFDBKQ�QLOQP��2ELRIA�QEB�42�IBD>I�PVPQBJ�BSBK�>IILT�PQOF@Q�IF>?FIFQV
QLOQP��6E>Q�OB>PLKP�PBBJ�MBOPR>PFSB�QL�VLR�
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7.5 Cases

Intentional Torts: False Imprisonment

+BPQBO�S�� I?BOP�2RMBO�,>OHBQP�(K@�

���.EFL� MM����������-�$��A�����	.EFL�����


%>@QP��3EB�MI>FKQFCC�@>OOVFKD�>�?>D�LC�OLIIP�MRO@E>PBA�>Q�>KLQEBO�PQLOB�BKQBOBA�QEB
ABCBKA>KQdP�DOL@BOV�PQLOB�QL�?RV�PLJB�@>KKBA�CORFQ��2BBFKD�EBO�?RP�LRQPFAB�PEB
PQBMMBA�LRQ�LC�IFKB�>KA�MRQ�QEB�@>K�LK�QEB�@LRKQBO��3EB�PQLOB�J>K>DBO�FKQBO@BMQBA
EBO�>KA�OBMB>QBAIV�ABJ>KABA�QE>Q�PEB�PR?JFQ�QEB�?>D�QL�?B�PB>O@EBA��%FK>IIV�PEB
>@NRFBP@BA��EB�ILLHBA�FKPFAB�>KA�P>FA�PEB�@LRIA�DL��2EB�QBPQFCFBA�QE>Q�PBSBO>I�MBLMIB
TFQKBPPBA�QEB�P@BKB�TEF@E�I>PQBA�>?LRQ�CFCQBBK�JFKRQBP�>KA�QE>Q�PEB�T>P
ERJFIF>QBA��3EB�GROV�>T>OABA�EBO�������2EB�>IPL�QBPQFCFBA�QE>Q�KL�LKB�I>FA�>�E>KA�LK
EBO�LO�J>AB�>�JLSB�QL�OBPQO>FK�EBO�COLJ�IB>SFKD�?V�>KV�LKB�LC�KRJBOLRP�BUFQP�

�����

, 33'$62�)4#&$�

 P�TB�SFBT�QEB�OB@LOA�FQ�O>FPBP�QEB�CRKA>JBKQ>I�NRBPQFLK�LC�TE>Q�FP�FJMOFPLKJBKQ�
!BCLOB�>KV�KBBA�CLO�>�ABQBOJFK>QFLK�LC�FIIBD>IFQV�>OFPBP�QEBOB�JRPQ�?B�MOLLC�LC
FJMOFPLKJBKQ��(K����"LOMRP�)ROFP�2B@RKARJ�	"�)�2�
�%>IPB�(JMOFPLKJBKQ�Z�((�M>DBP
���_���FQ�FP�P>FA��a2R?JFPPFLK�QL�QEB�JBOB�SBO?>I�AFOB@QFLK�LC�>KLQEBO
RK>@@LJM>KFBA�?V�CLO@B�LO�?V�QEOB>QP�LC�>KV�@E>O>@QBO�@>KKLQ�@LKPQFQRQB�>�C>IPB
FJMOFPLKJBKQ�>KA�QEBOB�FP�KL�C>IPB�FJMOFPLKJBKQ�TEBOB�>K�BJMILVBO�FKQBOSFBTFKD
>K�BJMILVBB�AB@IFKBP�QL�QBOJFK>QB�QEB�FKQBOSFBT�FC�KL�CLO@B�LO�QEOB>Q�LC�CLO@B�FP
RPBA�>KA�C>IPB�FJMOFPLKJBKQ�J>V�KLQ�?B�MOBAF@>QBA�LK�>�MBOPLKdP�RKCLRKABA�?BIFBC
QE>Q�EB�T>P�OBPQO>FKBA�b

,>KV�@>PBP�>OB�@FQBA�FK�PRMMLOQ�LC�QEB�QBUQ�

�����

(K�%BKK�S��*OLDBO�&OL@BOV���!>HFKD�"L��,L��2RM������2�6����������QEB�@LROQ�P>FA�
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���



 �@>PB�T>P�KLQ�J>AB�LRQ�CLO�C>IPB�>OOBPQ��3EB�MI>FKQFCC�P>FA�PEB�T>P�FKQBO@BMQBA�>P
PEB�PQ>OQBA�QL�IB>SB�QEB�PQLOB��QE>Q�,O��*O>RPB�PQLLA�TEBOB�PEB�@LRIA�KLQ�M>PP�EFJ
FK�DLFKD�LRQ��2EB�ALBP�KLQ�P>V�QE>Q�EB�J>AB�>KV�>QQBJMQ�QL�FKQBO@BMQ�EBO��2EB�P>VP
EB�BP@LOQBA�EBO�?>@H�QL�QEB�ABPH�QE>Q�EB�>PHBA�EBO�QL�IBQ�EFJ�PBB�QEB�@E>KDB�

^2EB�ALBP�KLQ�P>V�QE>Q�PEB�TBKQ�RKTFIIFKDIV^$SFABK@B�FP�TELIIV�I>@HFKD�QL�PELT
QE>Q�PEB�T>P�ABQ>FKBA�?V�CLO@B�LO�QEOB>QP��(Q�T>P�MOL?>?IV�>�AFP>DOBB>?IB
BUMBOFBK@B�>�ERJFIF>QFKD�LKB�QL�EBO�?RQ�PEB�@>JB�LRQ�SF@QLOFLRP�>KA�T>P�>IILTBA
QL�DL�TEBK�PEB�ABPFOBA�TFQE�QEB�>PPRO>K@B�LC�,O��*O>RPB�QE>Q�FQ�T>P�>II�OFDEQ��3EB
ABJROOBO�QL�QEB�BSFABK@B�LK�?LQE�@LRKQP�T>P�MOLMBOIV�PRPQ>FKBA�

3EB�OBPRIQ�LC�QEB�@>PBP�FP�BMFQLJFWBA�FK���� J�)RO������>P�CLIILTP�

 �@RPQLJBO�LO�M>QOLK�TEL�>MM>OBKQIV�E>P�KLQ�M>FA�CLO�TE>Q�EB�E>P�OB@BFSBA�J>V�?B
ABQ>FKBA�CLO�>�OB>PLK>?IB�QFJB�QL�FKSBPQFD>QB�QEB�@FO@RJPQ>K@BP�?RQ�RMLK�M>VJBKQ
LC�QEB�ABJ>KA�EB�E>P�QEB�RKNR>IFCFBA�OFDEQ�QL�IB>SB�QEB�MOBJFPBP�TFQELRQ�OBPQO>FKQ
PL�C>O�>P�QEB�MOLMOFBQLO�FP�@LK@BOKBA�>KA�FQ�FP�C>IPB�FJMOFPLKJBKQ�CLO�>�MOFS>QB
FKAFSFAR>I�QL�ABQ>FK�LKB�CLO�>K�RKOB>PLK>?IB�QFJB�LO�RKABO�RKOB>PLK>?IB
@FO@RJPQ>K@BP�CLO�QEB�MROMLPB�LC�FKSBPQFD>QFKD�>�AFPMRQB�LSBO�QEB�M>VJBKQ�LC�>�?FII
>IIBDBA�QL�?B�LTBA�?V�QEB�MBOPLK�ABQ>FKBA�CLO�@>PE�PBOSF@BP�

�����

%LO�QEBPB�OB>PLKP�QEB�GRADJBKQ�FP�OBSBOPBA�>KA�CFK>I�GRADJBKQ�BKQBOBA�CLO�QEB
ABCBKA>KQ�>MMBII>KQ�

CASE QUESTIONS

�� 3EB�@LROQ�?BDFKP�?V�P>VFKD�TE>Q�C>IPB�FJMOFPLKJBKQ�FP�KLQ��6E>Q�FP�QEB
IBD>I�ABCFKFQFLK�LC�C>IPB�FJMOFPLKJBKQ�

�� 6E>Q�HFKAP�LC�ABQBKQFLK�>OB�MBOJFPPF?IB�CLO�>�PQLOB�QL�RPB�FK�>@@LPQFKD
QELPB�QE>Q�J>V�E>SB�?BBK�PELMIFCQFKD�

�� )LAV�?OLHB�RM�TFQE�)BOBJV�>KA�OBCRPBA�QL�Q>IH�QL�EFJ��)BOBJV�P>T�)LAV
DBQ�FKQL�EBO�@>O�KB>O�QEB�?RPFKBPP�P@ELLI�>KA�M>OHBA�OFDEQ�?BEFKA�EBO�PL
PEB�@LRIA�KLQ�JLSB��'B�QEBK�PQLLA�KBUQ�QL�QEB�AOFSBOdP�TFKALT�CLO
CFCQBBK�JFKRQBP�?BDDFKD�)LAV�QL�Q>IH�QL�EFJ��2EB�HBMQ�P>VFKD�a-L�IBQ�JB
IB>SB�b�'>P�)BOBJV�@LJJFQQBA�QEB�QLOQ�LC�C>IPB�FJMOFPLKJBKQ�
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Negligence: Duty of Due Care

6EFQIL@H�S��4KFSBOPFQV�LC�#BKSBO

����/��A����	2RMOBJB�"LROQ�LC�"LILO>AL����


.K�)RKB���������>Q�>MMOLUFJ>QBIV�������M�J��MI>FKQFCC�.P@>O�6EFQIL@H�PRCCBOBA�>
M>O>IVWFKD�FKGROV�TEFIB�>QQBJMQFKD�QL�@LJMIBQB�>�LKB�>KA�QEOBB�NR>OQBOP�COLKQ�CIFM
LK�>�QO>JMLIFKB��3EB�FKGROV�OBKABOBA�EFJ�>�NR>AOFMIBDF@��3EB�QO>JMLIFKB�T>P
LTKBA�?V�QEB�!BQ>�3EBQ>�/F�CO>QBOKFQV�	QEB�!BQ>�ELRPB
�>KA�T>P�PFQR>QBA�LK�QEB
COLKQ�V>OA�LC�QEB�CO>QBOKFQV�MOBJFPBP�IL@>QBA�LK�QEB�4KFSBOPFQV�@>JMRP�� Q�QEB�QFJB
LC�EFP�FKGROV�6EFQIL@H�T>P�QTBKQV�VB>OP�LIA�>QQBKABA�QEB�4KFSBOPFQV�LC�#BKSBO�>KA
T>P�>�JBJ?BO�LC�QEB�!BQ>�ELRPB�TEBOB�EB�EBIA�QEB�LCCF@B�LC�>@QFKD�ELRPB�J>K>DBO�
3EB�MOLMBOQV�LK�TEF@E�QEB�!BQ>�ELRPB�T>P�IL@>QBA�T>P�IB>PBA�QL�QEB�IL@>I�@E>MQBO
ELRPB�>PPL@F>QFLK�LC�QEB�!BQ>�3EBQ>�/F�CO>QBOKFQV�?V�QEB�ABCBKA>KQ�4KFSBOPFQV�LC
#BKSBO�

6EFQIL@H�E>A�BUQBKPFSB�BUMBOFBK@B�GRJMFKD�LK�QO>JMLIFKBP��'B�?BD>K�RPFKD
QO>JMLIFKBP�FK�GRKFLO�EFDE�P@ELLI�>KA�@LKQFKRBA�QL�AL�PL�AROFKD�EFP�?OFBC�QBKROB�>P
>�@>ABQ�>Q�QEB�4KFQBA�2Q>QBP�,FIFQ>OV� @>ABJV�>Q�6BPQ�/LFKQ�TEBOB�EB�IB>OKBA�QL
BUB@RQB�QEB�LKB�>KA�QEOBB�NR>OQBOP�COLKQ�CIFM��6EFQIL@H�QBPQFCFBA�QE>Q�EB�RQFIFWBA
QEB�QO>JMLIFKB�>Q�6BPQ�/LFKQ�BSBOV�LQEBO�A>V�CLO�>�MBOFLA�LC�QTL�JLKQEP��'B�?BD>K
GRJMFKD�LK�QEB�QO>JMLIFKB�LTKBA�?V�QEB�!BQ>�ELRPB�FK�2BMQBJ?BO�LC������
6EFQIL@H�OB@LRKQBA�QE>Q�FK�QEB�C>II�>KA�PMOFKD�MOFLO�QL�QEB�A>QB�LC�EFP�FKGROV�EB
GRJMBA�LK�QEB�QO>JMLIFKB�>IJLPQ�A>FIV��'B�QBPQFCFBA�CROQEBO�QE>Q�MOFLO�QL�QEB�A>QB�LC
EFP�FKGROV�EB�E>A�PR@@BPPCRIIV�BUB@RQBA�QEB�LKB�>KA�QEOBB�NR>OQBOP�COLKQ�CIFM
?BQTBBK�PBSBKQV�CFSB�>KA�LKB�ERKAOBA�QFJBP�

#ROFKD�QEB�BSBKFKD�LC�)RKB����>KA�B>OIV�JLOKFKD�LC�)RKB���������6EFQIL@H
>QQBKABA�>�M>OQV�>Q�QEB�!BQ>�ELRPB�TEBOB�EB�AO>KH�?BBO�SLAH>�>KA�P@LQ@E�RKQFI
�����>�J��6EFQIL@H�QEBK�OBQFOBA�>KA�AFA�KLQ�>T>HBK�RKQFI������M�J��LK�)RKB�����'B
QBPQFCFBA�QE>Q�EB�GRJMBA�LK�QEB�QO>JMLIFKB�?BQTBBK������M�J��>KA������M�J��>KA
>D>FK�>Q������M�J�� Q�������M�J��QEB�QFJB�LC�QEB�FKGROV�QEBOB�>D>FK�T>P�>�M>OQV�FK
MOLDOBPP�>Q�QEB�!BQ>�ELRPB�>KA�6EFQIL@H�T>P�RPFKD�QEB�QO>JMLIFKB�TFQE�LKIV�QEB
FIIRJFK>QFLK�COLJ�QEB�TFKALTP�LC�QEB�CO>QBOKFQV�ELRPB�QEB�LRQPFAB�IFDEQ�>?LSB�QEB
COLKQ�ALLO�LC�QEB�ELRPB�>KA�QTL�PQOBBQ�IFDEQP�FK�QEB�>OB>�� P�6EFQIL@H�>QQBJMQBA�QL
MBOCLOJ�QEB�LKB�>KA�QEOBB�NR>OQBOP�COLKQ�CIFM�EB�I>KABA�LK�QEB�?>@H�LC�EFP�EB>A
@>RPFKD�EFP�KB@H�QL�?OB>H�

6EFQIL@H�?OLRDEQ�PRFQ�>D>FKPQ�QEB�J>KRC>@QROBO�>KA�PBIIBO�LC�QEB�QO>JMLIFKB�QEB
4KFSBOPFQV�QEB�!BQ>�3EBQ>�/F�CO>QBOKFQV�>KA�FQP�IL@>I�@E>MQBO�>KA�@BOQ>FK�FKAFSFAR>IP
FK�QEBFO�@>M>@FQFBP�>P�OBMOBPBKQ>QFSBP�LC�QEB�!BQ>�3EBQ>�/F�LOD>KFW>QFLKP��6EFQIL@H
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OB>@EBA�PBQQIBJBKQP�TFQE�>II�LC�QEB�K>JBA�ABCBKA>KQP�BU@BMQ�QEB�4KFSBOPFQV�PL�LKIV
QEB�KBDIFDBK@B�>@QFLK�>D>FKPQ�QEB�4KFSBOPFQV�MOL@BBABA�QL�QOF>I��3EB�GROV�OBQROKBA�>
SBOAF@Q�FK�C>SLO�LC�6EFQIL@H�>PPBPPFKD�EFP�QLQ>I�A>J>DBP�>Q������������3EB�GROV
>QQOF?RQBA�QTBKQV�BFDEQ�MBO@BKQ�LC�@>RP>I�KBDIFDBK@B�QL�QEB�@LKAR@Q�LC�6EFQIL@H�>KA
PBSBKQV�QTL�MBO@BKQ�LC�@>RP>I�KBDIFDBK@B�QL�QEB�@LKAR@Q�LC�QEB�4KFSBOPFQV��3EB�QOF>I
@LROQ�>@@LOAFKDIV�OBAR@BA�QEB�>JLRKQ�LC�QEB�>T>OA�>D>FKPQ�QEB�4KFSBOPFQV�QL��
��������

3EB�4KFSBOPFQV�JLSBA�CLO�GRADJBKQ�KLQTFQEPQ>KAFKD�QEB�SBOAF@Q�LO�FK�QEB
>IQBOK>QFSB�>�KBT�QOF>I��3EB�QOF>I�@LROQ�DO>KQBA�QEB�JLQFLK�CLO�GRADJBKQ
KLQTFQEPQ>KAFKD�QEB�SBOAF@Q�ELIAFKD�QE>Q�>P�>�J>QQBO�LC�I>T�KL�OB>PLK>?IB�GROV
@LRIA�E>SB�CLRKA�QE>Q�QEB�4KFSBOPFQV�T>P�JLOB�KBDIFDBKQ�QE>K�6EFQIL@H�>KA�QE>Q
QEB�GROVdP�JLKBQ>OV�>T>OA�T>P�QEB�OBPRIQ�LC�PVJM>QEV�M>PPFLK�LO�MOBGRAF@B�

 �M>KBI�LC�QEB�@LROQ�LC�>MMB>IP�OBSBOPBA^?V�>�AFSFABA�SLQB�Whitlock v. University of
Denver,����/��A������	"LIL�� MM������
��3EB�@LROQ�LC�>MMB>IP�EBIA�QE>Q�QEB
4KFSBOPFQV�LTBA�6EFQIL@H�>�ARQV�LC�ARB�@>OB�QL�OBJLSB�QEB�QO>JMLIFKB�COLJ�QEB
CO>QBOKFQV�MOBJFPBP�LO�QL�PRMBOSFPB�FQP�RPB�^3EB�@>PB�T>P�OBJ>KABA�QL�QEB�QOF>I
@LROQ�TFQE�LOABOP�QL�OBFKPQ>QB�QEB�SBOAF@Q�>KA�A>J>DBP�>P�ABQBOJFKBA�?V�QEB�GROV�
3EB�4KFSBOPFQV�QEBK�MBQFQFLKBA�CLO�@BOQFLO>OF�OBSFBT�>KA�TB�DO>KQBA�QE>Q�MBQFQFLK�

II.

 �KBDIFDBK@B�@I>FJ�JRPQ�C>FI�FC�?>PBA�LK�@FO@RJPQ>K@BP�CLO�TEF@E�QEB�I>T�FJMLPBP�KL
ARQV�LC�@>OB�RMLK�QEB�ABCBKA>KQ�CLO�QEB�?BKBCFQ�LC�QEB�MI>FKQFCC��:"FQ>QFLKP<
3EBOBCLOB�FC�6EFQIL@HdP�GRADJBKQ�>D>FKPQ�QEB�4KFSBOPFQV�FP�QL�?B�RMEBIA�FQ�JRPQ
CFOPQ�?B�ABQBOJFKBA�QE>Q�QEB�4KFSBOPFQV�LTBA�>�ARQV�LC�@>OB�QL�Q>HB�OB>PLK>?IB
JB>PROBP�QL�MOLQB@Q�EFJ�>D>FKPQ�QEB�FKGROV�QE>Q�EB�PRPQ>FKBA�

6EBQEBO�>�M>OQF@RI>O�ABCBKA>KQ�LTBP�>�IBD>I�ARQV�QL�>�M>OQF@RI>O�MI>FKQFCC�FP�>
NRBPQFLK�LC�I>T��:"FQ>QFLKP<�a3EB�@LROQ�ABQBOJFKBP�>P�>�J>QQBO�LC�I>T�QEB�BUFPQBK@B
>KA�P@LMB�LC�QEB�ARQV`QE>Q�FP�TEBQEBO�QEB�MI>FKQFCCdP�FKQBOBPQ�QE>Q�E>P�?BBK
FKCOFKDBA�?V�QEB�@LKAR@Q�LC�QEB�ABCBKA>KQ�FP�BKQFQIBA�QL�IBD>I�MOLQB@QFLK�b�:"FQ>QFLKP<
(KSmith v. City & County of Denver,����/��A������	"LIL������
�TB�PBQ�CLOQE�PBSBO>I
C>@QLOP�QL�?B�@LKPFABOBA�FK�ABQBOJFKFKD�QEB�BUFPQBK@B�LC�ARQV�FK�>�M>OQF@RI>O�@>PB�

6EBQEBO�QEB�I>T�PELRIA�FJMLPB�>�ARQV�OBNRFOBP�@LKPFABO>QFLK�LC�J>KV�C>@QLOP
FK@IRAFKD�CLO�BU>JMIB�QEB�OFPH�FKSLISBA�QEB�CLOBPBB>?FIFQV�>KA�IFHBIFELLA�LC�FKGROV
>P�TBFDEBA�>D>FKPQ�QEB�PL@F>I�RQFIFQV�LC�QEB�>@QLOdP�@LKAR@Q�QEB�J>DKFQRAB�LC�QEB
?ROABK�LC�DR>OAFKD�>D>FKPQ�FKGROV�LO�E>OJ�>KA�QEB�@LKPBNRBK@BP�LC�MI>@FKD�QEB
?ROABK�RMLK�QEB�>@QLO�
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^ �@LROQdP�@LK@IRPFLK�QE>Q�>�ARQV�ALBP�LO�ALBP�KLQ�BUFPQ�FP�a>K�BUMOBPPFLK�LC�QEB
PRJ�QLQ>I�LC�QELPB�@LKPFABO>QFLKP�LC�MLIF@V�TEF@E�IB>A�QEB�I>T�QL�P>V�QE>Q�QEB
MI>FKQFCC�FP�:LO�FP�KLQ<�BKQFQIBA�QL�MOLQB@QFLK�b

^

6B�?BIFBSB�QE>Q�QEB�C>@Q�QE>Q�QEB�4KFSBOPFQV�FP�@E>ODBA�TFQE�KBDIFDBKQ�C>FIROB�QL�>@Q
O>QEBO�QE>K�KBDIFDBKQ�>CCFOJ>QFSB�>@QFLK�FP�>�@OFQF@>I�C>@QLO�QE>Q�PQOLKDIV�JFIFQ>QBP
>D>FKPQ�FJMLPFQFLK�LC�>�ARQV�LK�QEB�4KFSBOPFQV�RKABO�QEB�C>@QP�LC�QEFP�@>PB��(K
ABQBOJFKFKD�TEBQEBO�>�ABCBKA>KQ�LTBP�>�ARQV�QL�>�M>OQF@RI>O�MI>FKQFCC�QEB�I>T�E>P
ILKD�OB@LDKFWBA�>�AFPQFK@QFLK�?BQTBBK�>@QFLK�>KA�>�C>FIROB�QL�>@Q`aQE>Q�FP�QL�P>V
?BQTBBK�>@QFSB�JFP@LKAR@Q�TLOHFKD�MLPFQFSB�FKGROV�QL�LQEBOP�:JFPCB>P>K@B<�>KA
M>PPFSB�FK>@QFLK�LO�>�C>FIROB�QL�Q>HB�PQBMP�QL�MOLQB@Q�QEBJ�COLJ�E>OJ
:KLKCB>P>K@B<�b�6��*BBQLK�Z����>Q������+F>?FIFQV�CLO�KLKCB>P>K@B�T>P�PILT�QL
OB@BFSB�OB@LDKFQFLK�FK�QEB�I>T��a3EB�OB>PLK�CLO�QEB�AFPQFK@QFLK�J>V�?B�P>FA�QL�IFB�FK
QEB�C>@Q�QE>Q�?V�cJFPCB>P>K@Bd�QEB�ABCBKA>KQ�E>P�@OB>QBA�>�KBT�OFPH�LC�E>OJ�QL�QEB
MI>FKQFCC�TEFIB�?V�cKLKCB>P>K@Bd�EB�E>P�>Q�IB>PQ�J>AB�EFP�PFQR>QFLK�KL�TLOPB�>KA�E>P
JBOBIV�C>FIBA�QL�?BKBCFQ�EFJ�?V�FKQBOCBOFKD�FK�EFP�>CC>FOP�bId.3EBRestatement
(Second) of TortsZ�����	����
�PRJJ>OFWBP�QEB�I>T�LK�QEFP�MLFKQ�>P�CLIILTP�

3EB�C>@Q�QE>Q�>K�>@QLO�OB>IFWBP�LO�PELRIA�OB>IFWB�QE>Q�>@QFLK�LK�EFP�M>OQ�FP�KB@BPP>OV
CLO�>KLQEBOdP�>FA�LO�MOLQB@QFLK�ALBP�KLQ�LC�FQPBIC�FJMLPB�RMLK�EFJ�>�ARQV�QL�Q>HB
PR@E�>@QFLK�

(JMLPFQFLK�LC�>�ARQV�FK�>II�PR@E�@>PBP�TLRIA�PFJMIV�KLQ�JBBQ�QEB�QBPQ�LC�C>FOKBPP
RKABO�@LKQBJMLO>OV�PQ>KA>OAP�

(K�KLKCB>P>K@B�@>PBP�QEB�BUFPQBK@B�LC�>�ARQV�E>P�?BBK�OB@LDKFWBA�LKIV�AROFKD�QEB
I>PQ�@BKQROV�FK�PFQR>QFLKP�FKSLISFKD�>�IFJFQBA�DOLRM�LC�PMB@F>I�OBI>QFLKPEFMP�?BQTBBK
M>OQFBP��2R@E�PMB@F>I�OBI>QFLKPEFMP�>OB�MOBAF@>QBA�LK�aPLJB�ABCFKFQB�OBI>QFLK
?BQTBBK�QEB�M>OQFBP�LC�PR@E�>�@E>O>@QBO�QE>Q�PL@F>I�MLIF@V�GRPQFCFBP�QEB�FJMLPFQFLK�LC
>�ARQV�QL�>@Q�b�6��*BBQLK�Z����>Q������2MB@F>I�OBI>QFLKPEFMP�QE>Q�E>SB�?BBK
OB@LDKFWBA�?V�S>OFLRP�@LROQP�CLO�QEB�MROMLPB�LC�FJMLPFQFLK�LC�>�ARQV�LC�@>OB�FK@IRAB
@LJJLK�@>OOFBO�M>PPBKDBO�FKKHBBMBO�DRBPQ�MLPPBPPLO�LC�I>KA�FKSFQBA�BKQO>KQ
BJMILVBO�BJMILVBB�M>OBKQ�@EFIA�>KA�ELPMFQ>I�M>QFBKQ�See Restatement (Second) of
TortsZ����� �	����
����'>OMBO�>KA�)>JBP�Z������>Q����_����3EB�>RQELOP�LC�QEB
Restatement (Second) of TortsZ����� �@LJJBKQ�?�	����
�PQ>QB�QE>Q�aQEB�I>T
>MMB>OP^QL�?B�TLOHFKD�PILTIV�QLT>OA�>�OB@LDKFQFLK�LC�QEB�ARQV�QL�>FA�LO�MOLQB@Q�FK
>KV�OBI>QFLK�LC�ABMBKABK@B�LO�LC�JRQR>I�ABMBKABK@B�b

^
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III.

3EB�MOBPBKQ�@>PB�FKSLISBP�QEB�>IIBDBA�KBDIFDBKQ�C>FIROB�QL�>@Q�O>QEBO�QE>K�KBDIFDBKQ
>@QFLK��3EB�MI>FKQFCC�ALBP�KLQ�@LJMI>FK�LC�>KV�>CCFOJ>QFSB�>@QFLK�Q>HBK�?V�QEB
4KFSBOPFQV�?RQ�>PPBOQP�FKPQB>A�QE>Q�QEB�4KFSBOPFQV�LTBA�QL�6EFQIL@H�QEB�ARQV�QL
>PPROB�QE>Q�QEB�CO>QBOKFQVdP�QO>JMLIFKB�T>P�RPBA�LKIV�RKABO�PRMBOSFPBA�@LKAFQFLKP
@LJM>O>?IB�QL�QELPB�FK�>�DVJK>PFRJ�@I>PP�LO�FK�QEB�>IQBOK>QFSB�QL�@>RPB�QEB
QO>JMLIFKB�QL�?B�OBJLSBA�COLJ�QEB�COLKQ�I>TK�LC�QEB�!BQ>�ELRPB�^(C�PR@E�>�ARQV�FP
QL�?B�OB@LDKFWBA�FQ�JRPQ�?B�DOLRKABA�LK�>�PMB@F>I�OBI>QFLKPEFM�?BQTBBK�QEB
4KFSBOPFQV�>KA�6EFQIL@H�� @@LOAFKD�QL�QEB�BSFABK@B�QEBOB�>OB�LKIV�QTL�MLPPF?IB
PLRO@BP�LC�>�PMB@F>I�OBI>QFLKPEFM�LRQ�LC�TEF@E�PR@E�>�ARQV�@LRIA�>OFPB�FK�QEFP�@>PB�
QEB�PQ>QRP�LC�6EFQIL@H�>P�>�PQRABKQ�>Q�QEB�4KFSBOPFQV�>KA�QEB�IB>PB�?BQTBBK�QEB
4KFSBOPFQV�>KA�QEB�CO>QBOKFQV�LC�TEF@E�6EFQIL@H�T>P�>�JBJ?BO��6B�CFOPQ�@LKPFABO
QEB�>ABNR>@V�LC�QEB�PQRABKQ�RKFSBOPFQV�OBI>QFLKPEFM�>P�>�MLPPF?IB�?>PFP�CLO�FJMLPFKD
>�ARQV�LK�QEB�4KFSBOPFQV�QL�@LKQOLI�LO�MOLEF?FQ�QEB�RPB�LC�QEB�QO>JMLIFKB�>KA�QEBK
BU>JFKB�QEB�MOLSFPFLKP�LC�QEB�IB>PB�CLO�QE>Q�P>JB�MROMLPB�

A.

3EB�PQRABKQ�RKFSBOPFQV�OBI>QFLKPEFM�E>P�?BBK�P@ORQFKFWBA�FK�PBSBO>I�GROFPAF@QFLKP
>KA�FQ�FP�DBKBO>IIV�>DOBBA�QE>Q�>�RKFSBOPFQV�FP�KLQ�>K�FKPROBO�LC�FQP�PQRABKQPd�P>CBQV�
:"FQ>QFLKP<�3EB�OBI>QFLKPEFM�?BQTBBK�>�RKFSBOPFQV�>KA�FQP�PQRABKQP�E>P�BUMBOFBK@BA
FJMLOQ>KQ�@E>KDB�LSBO�QEB�VB>OP�� Q�LKB�QFJB�@LIIBDB�>AJFKFPQO>QLOP�>KA�C>@RIQFBP
PQLLA�FK�IL@L�M>OBKQFP�QL�QEBFO�PQRABKQP�TEF@E�@OB>QBA�>�PMB@F>I�OBI>QFLKPEFM�aQE>Q
FJMLPBA�>�ARQV�LK�QEB�@LIIBDB�QL�BUBO@FPB�@LKQOLI�LSBO�PQRABKQ�@LKAR@Q�>KA
OB@FMOL@>IIV�D>SB�QEB�PQRABKQP�@BOQ>FK�OFDEQP�LC�MOLQB@QFLK�?V�QEB�@LIIBDB�b
Bradshaw,����%��A�>Q������'LTBSBO�FK�JLABOK�QFJBP�QEBOB�E>P�BSLISBA�>�DO>AR>I
OB>MMLOQFLKJBKQ�LC�OBPMLKPF?FIFQFBP�COLJ�QEB�RKFSBOPFQFBP�QL�QEB�PQRABKQP�>KA�>
@LOOBPMLKAFKD�ABM>OQROB�COLJ�QEB�FK�IL@L�M>OBKQFP�OBI>QFLKPEFM�Id.>Q����_���
3LA>V�@LIIBDBP�>KA�RKFSBOPFQFBP�>OB�OBD>OABA�>P�BAR@>QFLK>I�FKPQFQRQFLKP�O>QEBO
QE>K�@RPQLAF>I�LKBP�Beach,����/��A�>Q�����	@LKQO>PQFKD�@LIIBDBP�>KA�RKFSBOPFQFBP
TFQE�BIBJBKQ>OV�>KA�EFDE�P@ELLIP
�

^

^!V�FJMLPFKD�>�ARQV�LK�QEB�4KFSBOPFQV�FK�QEFP�@>PB�QEB�4KFSBOPFQV�TLRIA�?B
BK@LRO>DBA�QL�BUBO@FPB�JLOB�@LKQOLI�LSBO�MOFS>QB�PQRABKQ�OB@OB>QFLK>I�@ELF@BP
QEBOB?V�BCCB@QFSBIV�Q>HFKD�>T>V�JR@E�LC�QEB�OBPMLKPF?FIFQV�OB@BKQIV�OB@LDKFWBA�FK
PQRABKQP�CLO�J>HFKD�QEBFO�LTK�AB@FPFLKP�TFQE�OBPMB@Q�QL�MOFS>QB�BKQBOQ>FKJBKQ�>KA
MBOPLK>I�P>CBQV��2R@E�>K�>IIL@>QFLK�LC�OBPMLKPF?FIFQV�TLRIA�aMOLAR@B�>�OBMOBPPFSB
>KA�FKELPMFQ>?IB�BKSFOLKJBKQ�I>ODBIV�FK@LKPFPQBKQ�TFQE�QEB�L?GB@QFSBP�LC�>�JLABOK
@LIIBDB�BAR@>QFLK�bBeach,����/��A�>Q�����
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3EB�BSFABK@B�ABJLKPQO>QBP�QE>Q�LKIV�FK�IFJFQBA�FKPQ>K@BP�E>P�QEB�4KFSBOPFQV
>QQBJMQBA�QL�FJMLPB�OBDRI>QFLKP�LO�OBPQO>FKQP�LK�QEB�MOFS>QB�OB@OB>QFLK>I�MROPRFQP
LC�FQP�PQRABKQP�>KA�QEB�PQRABKQP�E>SB�KLQ�ILLHBA�QL�QEB�4KFSBOPFQV�QL�>PPROB�QEB
P>CBQV�LC�QEBFO�OB@OB>QFLK>I�@ELF@BP��-LQEFKD�FK�QEB�4KFSBOPFQVdP�PQRABKQ�E>KA?LLH
TEF@E�@LKQ>FKP�@BOQ>FK�OBDRI>QFLKP�@LK@BOKFKD�PQRABKQ�@LKAR@Q�OBCIB@QP�>K�BCCLOQ
?V�QEB�4KFSBOPFQV�QL�@LKQOLI�QEB�OFPH�Q>HFKD�AB@FPFLKP�LC�FQP�PQRABKQP�FK�QEBFO�MOFS>QB
OB@OB>QFLK�^(KABBA�CO>QBOKFQV�>KA�PLOLOFQV�PBIC�DLSBOK>K@B�TFQE�JFKFJ>I
PRMBOSFPFLK�>MMB>OP�QL�E>SB�?BBK�CLPQBOBA�?V�QEB�4KFSBOPFQV�

^

 PFAB�COLJ�>ASFPFKD�QEB�!BQ>�ELRPB�LK�LKB�L@@>PFLK�QL�MRQ�QEB�QO>JMLIFKB�RM�TEBK
KLQ�FK�RPB�QEBOB�FP�KL�BSFABK@B�QE>Q�QEB�4KFSBOPFQV�LCCF@F>IP�>QQBJMQBA�QL�>PPBOQ
@LKQOLI�LSBO�QO>JMLIFKB�RPB�?V�QEB�CO>QBOKFQV�JBJ?BOP��6B�@LK@IRAB�COLJ�QEFP
OB@LOA�QE>Q�QEB�4KFSBOPFQVdP�SBOV�IFJFQBA�>@QFLKP�@LK@BOKFKD�P>CBQV�LC�PQRABKQ
OB@OB>QFLK�AFA�KLQ�DFSB�6EFQIL@H�LO�QEB�LQEBO�JBJ?BOP�LC�@>JMRP�CO>QBOKFQFBP�LO
PLOLOFQFBP�>KV�OB>PLK�QL�ABMBKA�RMLK�QEB�4KFSBOPFQV�CLO�BS>IR>QFLK�LC�QEB�P>CBQV�LC
QO>JMLIFKB�RPB�^3EBOBCLOB�TB�@LK@IRAB�QE>Q�QEB�PQRABKQ�RKFSBOPFQV�OBI>QFLKPEFM�FP
KLQ�>�PMB@F>I�OBI>QFLKPEFM�LC�QEB�QVMB�DFSFKD�OFPB�QL�>�ARQV�LC�QEB�4KFSBOPFQV�QL�Q>HB
OB>PLK>?IB�JB>PROBP�QL�MOLQB@Q�QEB�JBJ?BOP�LC�CO>QBOKFQFBP�>KA�PLOLOFQFBP�COLJ
OFPHP�LC�BKD>DFKD�FK�BUQO>�@ROOF@RI>O�QO>JMLIFKB�GRJMFKD�

3EB�MI>FKQFCC�>PPBOQP�ELTBSBO�QE>Q�TB�PELRIA�OB@LDKFWB�>�ARQV�LC�QEB�4KFSBOPFQV�QL
Q>HB�>CCFOJ>QFSB�>@QFLK�QL�MOLQB@Q�CO>QBOKFQV�JBJ?BOP�?B@>RPB�LC�QEB�CLOBPBB>?FIFQV
LC�QEB�FKGROV�QEB�BUQBKQ�LC�QEB�OFPHP�FKSLISBA�FK�QO>JMLIFKB�RPB�QEB�PBOFLRPKBPP�LC
MLQBKQF>I�FKGROFBP�>KA�QEB�4KFSBOPFQVdP�PRMBOFLO�HKLTIBADB�@LK@BOKFKD�QEBPB
J>QQBOP��3EB�>ODRJBKQ�FK�BPPBK@B�FP�QE>Q�>�ARQV�PELRIA�PMOFKD�COLJ�QEB�4KFSBOPFQVdP
K>QRO>I�FKQBOBPQ�FK�QEB�TBIC>OB�>KA�P>CBQV�LC�FQP�PQRABKQP�FQP�PRMBOFLO�HKLTIBADB�LC
QEB�K>QROB�>KA�ABDOBB�LC�OFPH�FKSLISBA�FK�QO>JMLIFKB�RPB�>KA�FQP�HKLTIBADB�LC�QEB
RPB�LC�QO>JMLIFKBP�LK�QEB�4KFSBOPFQV�@>JMRP��3EB�BSFABK@B�>JMIV�PRMMLOQP�>
@LK@IRPFLK�QE>Q�QO>JMLIFKB�RPB�FKSLISBP�OFPHP�LC�PBOFLRP�FKGROFBP�>KA�QE>Q�QEB
MLQBKQF>I�CLO�>K�FKGROV�PR@E�>P�QE>Q�BUMBOFBK@BA�?V�6EFQIL@H�T>P�CLOBPBB>?IB��(Q
PELTP�CROQEBO�QE>Q�MOFLO�FKGROFBP�OBPRIQFKD�COLJ�QO>JMLIFKB�>@@FABKQP�E>A�?BBK
OBMLOQBA�QL�@>JMRP�PB@ROFQV�>KA�QL�QEB�PQRABKQ�@IFKF@�>KA�QE>Q�4KFSBOPFQV
>AJFKFPQO>QLOP�TBOB�>T>OB�LC�QEB�KRJ?BO�>KA�PBSBOFQV�LC�QO>JMLIFKB�FKGROFBP
K>QFLKTFAB�

3EB�OB@LOA�ELTBSBO�>IPL�BPQ>?IFPEBP�QEOLRDE�6EFQIL@HdP�LTK�QBPQFJLKV�QE>Q�EB
T>P�>T>OB�LC�QEB�OFPH�LC�>K�>@@FABKQ�>KA�FKGROV�LC�QEB�SBOV�K>QROB�QE>Q�EB
BUMBOFBK@BA�^
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6B�@LK@IRAB�QE>Q�QEB�OBI>QFLKPEFM�?BQTBBK�QEB�4KFSBOPFQV�>KA�6EFQIL@H�T>P�KLQ
LKB�LC�ABMBKABK@B�TFQE�OBPMB@Q�QL�QEB�>@QFSFQFBP�>Q�FPPRB�EBOB�>KA�MOLSFABP�KL�?>PFP
CLO�QEB�OB@LDKFQFLK�LC�>�ARQV�LC�QEB�4KFSBOPFQV�QL�Q>HB�JB>PROBP�CLO�MOLQB@QFLK�LC
6EFQIL@H�>D>FKPQ�QEB�FKGROV�QE>Q�EB�PRCCBOBA�

B.

6B�KBUQ�BU>JFKB�QEB�IB>PB�?BQTBBK�QEB�4KFSBOPFQV�>KA�QEB�CO>QBOKFQV�QL�ABQBOJFKB
TEBQEBO�>�PMB@F>I�OBI>QFLKPEFM�?BQTBBK�QEB�4KFSBOPFQV�>KA�6EFQIL@H�@>K�?B
MOBAF@>QBA�LK�QE>Q�AL@RJBKQ��3EB�IB>PB�T>P�BUB@RQBA�FK������BUQBKAP�CLO�>�KFKBQV�
KFKB�VB>O�QBOJ�>KA�DFSBP�QEB�CO>QBOKFQV�QEB�LMQFLK�QL�BUQBKA�QEB�QBOJ�CLO�>KLQEBO
KFKBQV�KFKB�VB>OP��3EB�MOBJFPBP�>OB�QL�?B�L@@RMFBA�>KA�RPBA�?V�QEB�CO>QBOKFQV�a>P�>
CO>QBOKFQV�ELRPB�@IR?ELRPB�ALOJFQLOV�>KA�?L>OAFKD�ELRPB�>KA�DBKBO>IIV�CLO
OBIFDFLRP�BAR@>QFLK>I�PL@F>I�>KA�CO>QBOK>I�MROMLPBP�b�2R@E�L@@RM>QFLK�FP�QL�?B
aunder control of the tenant.b�	BJME>PFP�>AABA
�3EB�>KKR>I�OBKQ>I�>Q�>II�QFJBP�OBIBS>KQ
QL�QEFP�@>PB�>MMB>OP�COLJ�QEB�OB@LOA�QL�?B�LKB�ALII>O��3EB�4KFSBOPFQV�E>P�QEB
L?IFD>QFLK�QL�J>FKQ>FK�QEB�DOLRKAP�>KA�J>HB�KB@BPP>OV�OBM>FOP�QL�QEB�?RFIAFKD�>KA
QEB�CO>QBOKFQV�FP�QL�?B>O�QEB�@LPQ�LC�PR@E�J>FKQBK>K@B�>KA�OBM>FO�

^

6B�@LK@IRAB�QE>Q�QEB�IB>PB�>KA�QEB�4KFSBOPFQVdP�>@QFLKP�MROPR>KQ�QL�FQP�OFDEQP�RKABO
QEB�IB>PB�MOLSFAB�KL�?>PFP�LC�ABMBKABK@B�?V�QEB�CO>QBOKFQV�JBJ?BOP�RMLK�TEF@E�>
PMB@F>I�OBI>QFLKPEFM�@>K�?B�CLRKA�QL�BUFPQ�?BQTBBK�QEB�4KFSBOPFQV�>KA�QEB�CO>QBOKFQV
JBJ?BOP�QE>Q�TLRIA�DFSB�OFPB�QL�>�ARQV�RMLK�QEB�4KFSBOPFQV�QL�Q>HB�>CCFOJ>QFSB
>@QFLK�QL�>PPROB�QE>Q�OB@OB>QFLK>I�BNRFMJBKQ�PR@E�>P�>�QO>JMLIFKB�FP�KLQ�RPBA�RKABO
RKP>CB�@LKAFQFLKP�

IV.

"LKPFABOFKD�>II�LC�QEB�C>@QLOP�MOBPBKQBA�TB�>OB�MBOPR>ABA�QE>Q�RKABO�QEB�C>@QP�LC
QEFP�@>PB�QEB�4KFSBOPFQV�LC�#BKSBO�E>A�KL�ARQV�QL�6EFQIL@H�QL�BIFJFK>QB�QEB�MOFS>QB
RPB�LC�QO>JMLIFKBP�LK�FQP�@>JMRP�LO�QL�PRMBOSFPB�QE>Q�RPB��3EBOB�BUFPQP�KL�PMB@F>I
OBI>QFLKPEFM�?BQTBBK�QEB�M>OQFBP�QE>Q�GRPQFCFBP�MI>@FKD�>�ARQV�RMLK�QEB�4KFSBOPFQV�QL
MOLQB@Q�6EFQIL@H�COLJ�QEB�TBII�HKLTK�A>KDBOP�LC�RPFKD�>�QO>JMLIFKB��'BOB�>
@LK@IRPFLK�QE>Q�>�PMB@F>I�OBI>QFLKPEFM�BUFPQBA�?BQTBBK�6EFQIL@H�>KA�QEB�4KFSBOPFQV
PRCCF@FBKQ�QL�T>OO>KQ�QEB�FJMLPFQFLK�LC�IF>?FIFQV�CLO�KLKCB>P>K@B�TLRIA�AFOB@QIV
@LKQO>SBKB�QEB�@LJMBQFKD�PL@F>I�MLIF@V�LC�CLPQBOFKD�>K�BAR@>QFLK>I�BKSFOLKJBKQ�LC
PQRABKQ�>RQLKLJV�>KA�FKABMBKABK@B�
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6B�OBSBOPB�QEB�GRADJBKQ�LC�QEB�@LROQ�LC�>MMB>IP�>KA�OBQROK�QEFP�@>PB�QL�QE>Q�@LROQ
TFQE�AFOB@QFLKP�QL�OBJ>KA�FQ�QL�QEB�QOF>I�@LROQ�CLO�AFPJFPP>I�LC�6EFQIL@HdP�@LJMI>FKQ
>D>FKPQ�QEB�4KFSBOPFQV�

CASE QUESTIONS

�� 'LT�>OB�@LJM>O>QFSB�KBDIFDBK@B�KRJ?BOP�@>I@RI>QBA�?V�QEB�QOF>I�@LROQ�
'LT�@>K�QEB�GROV�P>V�QE>Q�QEB�RKFSBOPFQV�FP����MBO@BKQ�KBDIFDBKQ�>KA�QE>Q
6EFQIL@H�FP����MBO@BKQ�KBDIFDBKQ�

�� 6EV�FP�QEFP�KLQ�>K�>PPRJMQFLK�LC�OFPH�@>PB�
�� (P�QEBOB�>KV�BSFABK@B�QE>Q�6EFQIL@H�T>P�@LKQOF?RQLOFIV�KBDIFDBKQ��(C�KLQ

TEV�TLRIA�QEB�@LROQ�BKD>DB�FK�@LJM>O>QFSB�KBDIFDBK@B�@>I@RI>QFLKP�

Negligence: Proximate Cause

/>IPDO>C�S��+LKD�(PI>KA�1�1�

����-�8���������-�$�����	-�8������


" 1#.9.�"EFBC�)RADB

/I>FKQFCC�T>P�PQ>KAFKD�LK�>�MI>QCLOJ�LC�ABCBKA>KQdP�O>FIOL>A�>CQBO�?RVFKD�>�QF@HBQ�QL
DL�QL�1L@H>T>V�!B>@E�� �QO>FK�PQLMMBA�>Q�QEB�PQ>QFLK�?LRKA�CLO�>KLQEBO�MI>@B��3TL
JBK�O>K�CLOT>OA�QL�@>Q@E�FQ��.KB�LC�QEB�JBK�OB>@EBA�QEB�MI>QCLOJ�LC�QEB�@>O
TFQELRQ�JFPE>M�QELRDE�QEB�QO>FK�T>P�>IOB>AV�JLSFKD��3EB�LQEBO�J>K�@>OOVFKD�>
M>@H>DB�GRJMBA�>?L>OA�QEB�@>O�?RQ�PBBJBA�RKPQB>AV�>P�FC�>?LRQ�QL�C>II�� �DR>OA�LK
QEB�@>O�TEL�E>A�EBIA�QEB�ALLO�LMBK�OB>@EBA�CLOT>OA�QL�EBIM�EFJ�FK�>KA�>KLQEBO
DR>OA�LK�QEB�MI>QCLOJ�MRPEBA�EFJ�COLJ�?BEFKA��(K�QEFP�>@Q�QEB�M>@H>DB�T>P
AFPILADBA�>KA�CBII�RMLK�QEB�O>FIP��(Q�T>P�>�M>@H>DB�LC�PJ>II�PFWB�>?LRQ�CFCQBBK�FK@EBP
ILKD�>KA�T>P�@LSBOBA�?V�>�KBTPM>MBO��(K�C>@Q�FQ�@LKQ>FKBA�CFOBTLOHP�?RQ�QEBOB�T>P
KLQEFKD�FK�FQP�>MMB>O>K@B�QL�DFSB�KLQF@B�LC�FQP�@LKQBKQP��3EB�CFOBTLOHP�TEBK�QEBV
CBII�BUMILABA��3EB�PEL@H�LCe�QEB�BUMILPFLK�QEOBT�ALTK�PLJB�P@>IBP�>Q�QEB�LQEBO�BKA
LC�QEB�MI>QCLOJ�J>KV�CBBQ�>T>V��3EB�P@>IBP�PQOR@H�QEB�MI>FKQFCC�@>RPFKD�FKGROFBP�CLO
TEF@E�PEB�PRBP�

3EB�@LKAR@Q�LC�QEB�ABCBKA>KQdP�DR>OA�FC�>�TOLKD�FK�FQP�OBI>QFLK�QL�QEB�ELIABO�LC�QEB
M>@H>DB�T>P�KLQ�>�TOLKD�FK�FQP�OBI>QFLK�QL�QEB�MI>FKQFCC�PQ>KAFKD�C>O�>T>V�
1BI>QFSBIV�QL�EBO�FQ�T>P�KLQ�KBDIFDBK@B�>Q�>II��-LQEFKD�FK�QEB�PFQR>QFLK�D>SB�KLQF@B
QE>Q�QEB�C>IIFKD�M>@H>DB�E>A�FK�FQ�QEB�MLQBK@V�LC�MBOFI�QL�MBOPLKP�QERP�OBJLSBA�
-BDIFDBK@B�FP�KLQ�>@QFLK>?IB�RKIBPP�FQ�FKSLISBP�QEB�FKS>PFLK�LC�>�IBD>IIV�MOLQB@QBA

"E>MQBO���(KQOLAR@QFLK�QL�3LOQ�+>T
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FKQBOBPQ�QEB�SFLI>QFLK�LC�>�OFDEQ��a/OLLC�LC�KBDIFDBK@B�FK�QEB�>FO�PL�QL�PMB>H�TFII�KLQ
AL�^(C�KL�E>W>OA�T>P�>MM>OBKQ�QL�QEB�BVB�LC�LOAFK>OV�SFDFI>K@B�>K�>@Q�FKKL@BKQ�>KA
E>OJIBPP�>Q�IB>PQ�QL�LRQT>OA�PBBJFKD�TFQE�OBCBOBK@B�QL�EBO�AFA�KLQ�Q>HB�QL�FQPBIC
QEB�NR>IFQV�LC�>�QLOQ�?B@>RPB�FQ�E>MMBKBA�QL�?B�>�TOLKD�QELRDE�>MM>OBKQIV�KLQ�LKB
FKSLISFKD�QEB�OFPH�LC�?LAFIV�FKPB@ROFQV�TFQE�OBCBOBK@B�QL�PLJBLKB�BIPB�^3EB
MI>FKQFCC�PRBP�FK�EBO�LTK�OFDEQ�CLO�>�TOLKD�MBOPLK>I�QL�EBO�>KA�KLQ�>P�QEB�SF@>OFLRP
?BKBCF@F>OV�LC�>�?OB>@E�LC�ARQV�QL�>KLQEBO�

 �AFCCBOBKQ�@LK@IRPFLK�TFII�FKSLISB�RP�>KA�PTFCQIV�QLL�FK�>�J>WB�LC�@LKQO>AF@QFLKP�� 
DR>OA�PQRJ?IBP�LSBO�>�M>@H>DB�TEF@E�E>P�?BBK�IBCQ�RMLK�>�MI>QCLOJ�

(Q�PBBJP�QL�?B�>�?RKAIB�LC�KBTPM>MBOP��(Q�QROKP�LRQ�QL�?B�>�@>K�LC�AVK>JFQB��3L�QEB
BVB�LC�LOAFK>OV�SFDFI>K@B�QEB�?RKAIB�FP�>?>KALKBA�T>PQB�TEF@E�J>V�?B�HF@HBA�LO
QOLA�LK�TFQE�FJMRKFQV��(P�>�M>PPBKDBO�>Q�QEB�LQEBO�BKA�LC�QEB�MI>QCLOJ�MOLQB@QBA�?V
QEB�I>T�>D>FKPQ�QEB�RKPRPMB@QBA�E>W>OA�@LK@B>IBA�?BKB>QE�QEB�T>PQB��(C�KLQ�FP�QEB
OBPRIQ�QL�?B�>KV�AFCCBOBKQ�PL�C>O�>P�QEB�AFPQ>KQ�M>PPBKDBO�FP�@LK@BOKBA�TEBK�QEB
DR>OA�PQRJ?IBP�LSBO�>�S>IFPB�TEF@E�>�QOR@HJ>K�LO�>�MLOQBO�E>P�IBCQ�RMLK�QEB
T>IH�^3EB�LO?FQ�LC�QEB�A>KDBO�>P�AFP@ILPBA�QL�QEB�BVB�LC�OB>PLK>?IB�SFDFI>K@B�TLRIA
?B�QEB�LO?FQ�LC�QEB�ARQV��.KB�TEL�GLPQIBP�LKBdP�KBFDE?LO�FK�>�@OLTA�ALBP�KLQ�FKS>AB
QEB�OFDEQP�LC�LQEBOP�PQ>KAFKD�>Q�QEB�LRQBO�COFKDB�TEBK�QEB�RKFKQBKABA�@LKQ>@Q�@>PQP
>�?LJ?�RMLK�QEB�DOLRKA��3EB�TOLKDALBO�>P�QL�QEBJ�FP�QEB�J>K�TEL�@>OOFBP�QEB
?LJ?�KLQ�QEB�LKB�TEL�BUMILABP�FQ�TFQELRQ�PRPMF@FLK�LC�QEB�A>KDBO��+FCB�TFII�E>SB�QL
?B�J>AB�LSBO�>KA�ERJ>K�K>QROB�QO>KPCLOJBA�?BCLOB�MOBSFPFLK�PL�BUQO>S>D>KQ�@>K
?B�>@@BMQBA�>P�QEB�KLOJ�LC�@LKAR@Q�QEB�@RPQLJ>OV�PQ>KA>OA�QL�TEF@E�?BE>SFLO
JRPQ�@LKCLOJ�

3EB�>ODRJBKQ�CLO�QEB�MI>FKQFCC�FP�?RFIQ�RMLK�QEB�PEFCQFKD�JB>KFKDP�LC�PR@E�TLOAP�>P
aTOLKDb�>KA�aTOLKDCRIb�>KA�PE>OBP�QEBFO�FKPQ>?FIFQV��%LO�TE>Q�QEB�MI>FKQFCC�JRPQ
PELT�FP�>�aTOLKDb�QL�EBOPBIC��F�B��>�SFLI>QFLK�LC�EBO�LTK�OFDEQ�>KA�KLQ�JBOBIV�>
aTOLKDb�QL�PLJBLKB�BIPB�KLO�@LKAR@Q�aTOLKDCRIb�?B@>RPB�RKPL@F>I�?RQ�KLQ�>
aTOLKDb�QL�>KVLKB��6B�>OB�QLIA�QE>Q�LKB�TEL�AOFSBP�>Q�OB@HIBPP�PMBBA�QEOLRDE�>
@OLTABA�@FQV�PQOBBQ�FP�DRFIQV�LC�>�KBDIFDBKQ�>@Q�>KA�QEBOBCLOB�LC�>�TOLKDCRI�LKB
FOOBPMB@QFSB�LC�QEB�@LKPBNRBK@BP�

-BDIFDBKQ�QEB�>@Q�FP�>KA�TOLKDCRI�FK�QEB�PBKPB�QE>Q�FQ�FP�RKPL@F>I�?RQ�TOLKDCRI�>KA
RKPL@F>I�FK�OBI>QFLK�QL�LQEBO�QO>SBIBOP�LKIV�?B@>RPB�QEB�BVB�LC�SFDFI>K@B�MBO@BFSBP
QEB�OFPH�LC�A>J>DB��(C�QEB�P>JB�>@Q�TBOB�QL�?B�@LJJFQQBA�LK�>�PMBBAT>V�LO�>�O>@B
@LROPB�FQ�TLRIA�ILPB�FQP�TOLKDCRI�NR>IFQV��3EB�OFPH�OB>PLK>?IV�QL�?B�MBO@BFSBA
ABCFKBP�QEB�ARQV�QL�?B�L?BVBA�>KA�OFPH�FJMLOQP�OBI>QFLK��FQ�FP�OFPH�QL�>KLQEBO�LO�QL
LQEBOP�TFQEFK�QEB�O>KDB�LC�>MMOBEBKPFLK��3EFP�ALBP�KLQ�JB>K�LC�@LROPB�QE>Q�LKB
TEL�I>RK@EBP�>�ABPQOR@QFSB�CLO@B�FP�>IT>VP�OBIFBSBA�LC�IF>?FIFQV�FC�QEB�CLO@B�QELRDE
HKLTK�QL�?B�ABPQOR@QFSB�MROPRBP�>K�RKBUMB@QBA�M>QE�^2LJB�>@QP�PR@E�>P�PELLQFKD
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>OB�PL�FJJFKBKQIV�A>KDBOLRP�QL�>KVLKB�TEL�J>V�@LJB�TFQEFK�OB>@E�LC�QEB�JFPPFIB
ELTBSBO�RKBUMB@QBAIV�>P�QL�FJMLPB�>�ARQV�LC�MOBSFPFLK�KLQ�C>O�COLJ�QE>Q�LC�>K
FKPROBO��$SBK�QLA>V�>KA�JR@E�LCQBKBO�FK�B>OIFBO�PQ>DBP�LC�QEB�I>T�LKB�>@QP
PLJBQFJBP�>Q�LKBdP�MBOFI�^3EBPB�@>PBP�>PFAB�TOLKD�FP�ABCFKBA�FK�QBOJP�LC�QEB
K>QRO>I�LO�MOL?>?IB�>Q�IB>PQ�TEBK�RKFKQBKQFLK>I�^-BDIFDBK@B�IFHB�OFPH�FP�QERP�>
QBOJ�LC�OBI>QFLK�

-BDIFDBK@B�FK�QEB�>?PQO>@Q�>M>OQ�COLJ�QEFKDP�OBI>QBA�FP�PROBIV�KLQ�>�QLOQ�FC�FKABBA�FQ
FP�RKABOPQ>KA>?IB�>Q�>II�^.KB�TEL�PBBHP�OBAOBPP�>Q�I>T�ALBP�KLQ�J>HB�LRQ�>�@>RPB�LC
>@QFLK�?V�PELTFKD�TFQELRQ�JLOB�QE>Q�QEBOB�E>P�?BBK�A>J>DB�QL�EFP�MBOPLK��(C�QEB
E>OJ�T>P�KLQ�TFIICRI�EB�JRPQ�PELT�QE>Q�QEB�>@Q�>P�QL�EFJ�E>A�MLPPF?FIFQFBP�LC�A>KDBO
PL�J>KV�>KA�>MM>OBKQ�>P�QL�BKQFQIB�EFJ�QL�?B�MOLQB@QBA�>D>FKPQ�QEB�ALFKD�LC�FQ
QELRDE�QEB�E>OJ�T>P�RKFKQBKABA�

�����

3EB�GRADJBKQ�LC�QEB� MMBII>QB�#FSFPFLK�>KA�QE>Q�LC�QEB�3OF>I�3BOJ�PELRIA�?B
OBSBOPBA�>KA�QEB�@LJMI>FKQ�AFPJFPPBA�TFQE�@LPQP�FK�>II�@LROQP�

CASE QUESTIONS

�� (P�QEBOB�>@QR>I�@>RPB�FK�QEFP�@>PB��'LT�@>K�VLR�QBII�
�� 6EV�PELRIA�,OP��/>IPDO>C�	LO�EBO�FKPRO>K@B�@LJM>KV
�?B�J>AB�QL�M>V

CLO�FKGROFBP�QE>Q�TBOB�@>RPBA�?V�QEB�KBDIFDBK@B�LC�QEB�+LKD�(PI>KA�1>FI
1L>A�

�� 'LT�FP�QEFP�>@@FABKQnotCLOBPBB>?IB�

Klein v. Pyrodyne Corporation

*IBFK�S��/VOLAVKB�"LOMLO>QFLK

����/��A�����	2RMOBJB�"LROQ�LC�6>PEFKDQLK�����


/VOLAVKB�"LOMLO>QFLK�	/VOLAVKB
�FP�>�IF@BKPBA�CFOBTLOHP�AFPMI>V�@LJM>KV�QE>Q
@LKQO>@QBA�QL�AFPMI>V�CFOBTLOHP�>Q�QEB�6BPQBOK�6>PEFKDQLK�2Q>QB�%>FODOLRKAP�FK
/RV>IIRM�6>PEFKDQLK�LK�)RIV��������#ROFKD�QEB�CFOBTLOHP�AFPMI>V�LKB�LC�QEB
JLOQ>O�I>RK@EBOP�AFP@E>ODBA�>�OL@HBQ�LK�>�ELOFWLKQ>I�QO>GB@QLOV�M>O>IIBI�QL�QEB
B>OQE��3EB�OL@HBQ�BUMILABA�KB>O�>�@OLTA�LC�LKILLHBOP�FK@IRAFKD�#>KKV�*IBFK�
*IBFKdP�@ILQEFKD�T>P�PBQ�LK�CFOB�>KA�EB�PRCCBOBA�C>@F>I�?ROKP�>KA�PBOFLRP�FKGROV�QL
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EFP�BVBP��*IBFK�PRBA�/VOLAVKB�CLO�PQOF@Q�IF>?FIFQV�QL�OB@LSBO�CLO�EFP�FKGROFBP��/VOLAVKB
>PPBOQBA�QE>Q�QEB�"EFKBPB�J>KRC>@QROBO�LC�QEB�CFOBTLOHP�T>P�KBDIFDBKQ�FK�MOLAR@FKD
QEB�OL@HBQ�>KA�QEBOBCLOB�/VOLAVKB�PELRIA�KLQ�?B�EBIA�IF>?IB��3EB�QOF>I�@LROQ�>MMIFBA
QEB�AL@QOFKB�LC�PQOF@Q�IF>?FIFQV�>KA�EBIA�FK�C>SLO�LC�*IBFK��/VOLAVKB�>MMB>IBA�

2B@QFLK�����LC�QEB�1BPQ>QBJBKQ�	2B@LKA
�LC�3LOQP�MOLSFABP�QE>Q�>KV�M>OQV�@>OOVFKD
LK�>K�a>?KLOJ>IIV�A>KDBOLRP�>@QFSFQVb�FP�PQOF@QIV�IF>?IB�CLO�BKPRFKD�A>J>DBP��3EB
MR?IF@�AFPMI>V�LC�CFOBTLOHP�CFQP�QEFP�ABCFKFQFLK��3EB�@LROQ�PQ>QBA��a KV�QFJB�>�MBOPLK
FDKFQBP�OL@HBQP�TFQE�QEB�FKQBKQFLK�LC�PBKAFKD�QEBJ�>ILCQ�QL�BUMILAB�FK�QEB�MOBPBK@B
LC�I>ODB�@OLTAP�LC�MBLMIB�>�EFDE�OFPH�LC�PBOFLRP�MBOPLK>I�FKGROV�LO�MOLMBOQV�A>J>DB
FP�@OB>QBA��3E>Q�OFPH�>OFPBP�?B@>RPB�LC�QEB�MLPPF?FIFQV�QE>Q�>�OL@HBQ�TFII�J>ICRK@QFLK
LO�?B�JFPAFOB@QBA�b�/VOLAVKB�>ODRBA�QE>Q�FQP�IF>?FIFQV�T>P�@RQ�LCC�?V�QEB�"EFKBPB
J>KRC>@QROBOdP�KBDIFDBK@B��3EB�@LROQ�OBGB@QBA�QEFP�>ODRJBKQ�PQ>QFKD�a$SBK�FC
KBDIFDBK@B�J>V�MOLMBOIV�?B�OBD>OABA�>P�>K�FKQBOSBKFKD�@>RPB�FQ�@>KKLQ�CRK@QFLK�QL
OBIFBSB�/VOLAVKB�COLJ�PQOF@Q�IF>?FIFQV�b

3EB�6>PEFKDQLK�2RMOBJB�"LROQ�EBIA�QE>Q�QEB�MR?IF@�AFPMI>V�LC�CFOBTLOHP�FP�>K
>?KLOJ>IIV�A>KDBOLRP�>@QFSFQV�QE>Q�T>OO>KQP�QEB�FJMLPFQFLK�LC�PQOF@Q�IF>?FIFQV�

 CCFOJBA�

CASE QUESTIONS

�� 6EV�TLRIA�@BOQ>FK�>@QFSFQFBP�?B�ABBJBA�RIQO>E>W>OALRP�LO�>?KLOJ>IIV
A>KDBOLRP�PL�QE>Q�PQOF@Q�IF>?FIFQV�FP�FJMLPBA�

�� (C�QEB�>@QFSFQFBP�>OB�HKLTK�QL�?B�>?KLOJ>IIV�A>KDBOLRP�AFA�*IBFK�>PPRJB
QEB�OFPH�

��  PPRJB�QE>Q�QEB�CFOBTLOHP�TBOB�KBDIFDBKQIV�J>KRC>@QROBA�FK�"EFK>�
2ELRIA�*IBFKdP�LKIV�OBJBAV�?B�>D>FKPQ�QEB�"EFKBPB�@LJM>KV�>P
/VOLAVKB�>ODRBP��6EV�LO�TEV�KLQ�
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7.6 Summary and Exercises

Summary

3EB�MOFK@FMIBP�LC�QLOQ�I>T�MBOS>AB�JLABOK�PL@FBQV�?B@>RPB�QEBV�PMBII�LRQ�QEB�ARQFBP�LC�@>OB�QE>Q�TB�LTB�B>@E
LQEBO�FK�LRO�MOFS>QB�IFSBP��3LOQ�I>T�E>P�E>A�>�PFDKFCF@>KQ�FJM>@Q�LK�?RPFKBPP�?B@>RPB�JLABOK�QB@EKLILDV�MLPBP
PFDKFCF@>KQ�A>KDBOP�>KA�QEB�JLABOK�J>OHBQ�FP�PL�BCCF@FBKQ�>Q�AFPQOF?RQFKD�DLLAP�QL�>�TFAB�@I>PP�LC�@LKPRJBOP�

4KIFHB�@OFJFK>I�I>T�QLOQ�I>T�ALBP�KLQ�OBNRFOB�QEB�QLOQCB>PLO�QL�E>SB�>�PMB@FCF@�FKQBKQ�QL�@LJJFQ�QEB�>@Q�CLO
TEF@E�EB�LO�PEB�TFII�?B�EBIA�IF>?IB�QL�M>V�A>J>DBP��-BDIFDBK@B`QE>Q�FP�@>OBIBPPKBPP`FP�>�J>GLO�C>@QLO�FK�QLOQ
IF>?FIFQV��(K�PLJB�FKPQ>K@BP�BPMB@F>IIV�FK�@>PBP�FKSLISFKD�FKGROFBP�@>RPBA�?V�MOLAR@QP�>�KL�C>RIQ�PQ>KA>OA�@>IIBA
PQOF@Q�IF>?FIFQV�FP�>MMIFBA�

6E>Q�@LKPQFQRQBP�>�IBD>I�FKGROV�ABMBKAP�SBOV�JR@E�LK�QEB�@FO@RJPQ>K@BP�� �MBOPLK�@>K�>PPRJB�>�OFPH�LO�@LKPBKQ
QL�QEB�M>OQF@RI>O�>@QFLK�QERP�OBIFBSFKD�QEB�MBOPLK�ALFKD�QEB�FKGROV�COLJ�QLOQ�IF>?FIFQV��3L�?B�IF>?IB�QEB�QLOQCB>PLO
JRPQ�?B�QEB�MOLUFJ>QB�@>RPB�LC�QEB�FKGROV�KLQ�>�OBJLQB�@>RPB��.K�QEB�LQEBO�E>KA�@BOQ>FK�MBLMIB�>OB�EBIA�QL
>KPTBO�CLO�QEB�QLOQP�LC�>KLQEBO`CLO�BU>JMIB�>K�BJMILVBO�FP�RPR>IIV�IF>?IB�CLO�QEB�QLOQP�LC�EFP�BJMILVBBP�>KA�>
?>OQBKABO�JFDEQ�?B�IF>?IB�CLO�FKGROFBP�@>RPBA�?V�PLJBLKB�QL�TELJ�EB�PLIA�QLL�J>KV�AOFKHP��3TL�QVMBP�LC
PQ>QRQBP`TLOHBOPd�@LJMBKP>QFLK�>KA�KL�C>RIQ�>RQLJL?FIB�FKPRO>K@B`E>SB�BIFJFK>QBA�QLOQ�IF>?FIFQV�CLO�@BOQ>FK
HFKAP�LC�>@@FABKQP�>KA�OBMI>@BA�FQ�TFQE�>K�FJJBAF>QB�FKPRO>K@B�M>VJBKQ�MI>K�

 JLKD�QEB�QLOQP�LC�M>OQF@RI>O�FJMLOQ>K@B�QL�QEB�?RPFKBPP�@LJJRKFQV�>OB�TOLKDCRI�AB>QE�>KA�MBOPLK>I�FKGROV
@>RPBA�?V�MOLAR@QP�LO�>@QP�LC�BJMILVBBP�JFPOBMOBPBKQ>QFLK�ABC>J>QFLK�>KA�FKQBOCBOBK@B�TFQE�@LKQO>@QR>I
OBI>QFLKP�
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EXERCISES

�� 6E>Q�FP�QEB�AFCCBOBK@B�FK�L?GB@QFSBP�?BQTBBK�QLOQ�I>T�>KA�@OFJFK>I�I>T�
��  �TLJ>K�CBII�FII�FK�>�PQLOB�� K�BJMILVBB�MRQ�QEB�TLJ>K�FK�>K�FKCFOJ>OV

?RQ�MOLSFABA�KL�JBAF@>I�@>OB�CLO�PFU�ELROP�>KA�PEB�AFBA��3EB�TLJ>KdP
C>JFIV�PRBA�QEB�PQLOB�CLO�TOLKDCRI�AB>QE��6E>Q�>ODRJBKQP�@LRIA�QEB
PQLOB�J>HB�QE>Q�FQ�T>P�KLQ�IF>?IB��6E>Q�>ODRJBKQP�@LRIA�QEB�C>JFIV
J>HB��6EF@E�PBBJ�QEB�PQOLKDBO�>ODRJBKQP��6EV�

�� 3EB�PFDK>IP�LK�>�O>FIOL>A�@OLPPFKD�>OB�ABCB@QFSB�� IQELRDE�QEB�O>FIOL>A
@LJM>KV�T>P�KLQFCFBA�LC�QEB�MOL?IBJ�>�JLKQE�B>OIFBO�QEB�O>FIOL>A
FKPMB@QLO�E>P�C>FIBA�QL�@LJB�?V�>KA�OBM>FO�QEBJ��2BBFKD�QEB�>II�@IB>O
PFDK>I�>�@>O�AOFSBP�RM�>KA�PQ>IIP�LK�QEB�QO>@HP�>P�>�QO>FK�OLRKAP�QEB�?BKA�
%LO�QEB�M>PQ�QTL�TBBHP�QEB�@>O�E>A�?BBK�PQ>IIFKD�>KA�QEB�AOFSBO�HBMQ
MRQQFKD�LCC�Q>HFKD�QEB�@>O�QL�QEB�PELM�CLO�>�QRKB�RM�� P�QEB�QO>FK�OLRKAP
QEB�?BKA�QEB�BKDFKBBO�FP�AFPQO>@QBA�?V�>�@LKAR@QLO�>KA�ALBP�KLQ�PBB�QEB
@>O�RKQFI�FQ�FP�QLL�I>QB�QL�PQLM��6EL�FP�KBDIFDBKQ��6EL�JRPQ�?B>O�QEB
IF>?FIFQV�CLO�QEB�A>J>DB�QL�QEB�@>O�>KA�QL�QEB�QO>FK�

�� 2RMMLPB�FK�QEBKatko v. Briney@>PB�	2B@QFLK������(KQBKQFLK>I�3LOQP�
�QE>Q
FKPQB>A�LC�PBQQFKD�PR@E�>�ABSF@B�QEB�ABCBKA>KQP�E>A�PFJMIV�IBQ�QEB�CILLO
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Chapter 8

Introduction to Contract Law

LEARNING OBJECTIVES
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8.2 Sources of Contract Law
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Figure 8.1Sources of Law

International Sales Law
The Convention on Contracts for the International Sale of Goods
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8.3 Basic Taxonomy of Contracts
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@LKPBNRBK@BP��(K�DBKBO>I�@LKQO>@QP�>OB�@I>PPFCFBA�>ILKD�CLRO�AFCCBOBKQ�AFJBKPFLKP�
BUMIF@FQKBPP�JRQR>IFQV�BKCLO@B>?FIFQV�>KA�ABDOBB�LC�@LJMIBQFLK��$UMIF@FQKBPP�FP�QEB
ABDOBB�QL�TEF@E�QEB�>DOBBJBKQ�FP�J>KFCBPQ�QL�QELPB�KLQ�M>OQV�QL�FQ��,RQR>IFQV�Q>HBP
FKQL�>@@LRKQ�TEBQEBO�MOLJFPBP�>OB�DFSBK�?V�QTL�M>OQFBP�LO�LKIV�LKB��$KCLO@B>?FIFQV
FP�QEB�ABDOBB�QL�TEF@E�>�DFSBK�@LKQO>@Q�FP�?FKAFKD��"LJMIBQFLK�@LKPFABOP�TEBQEBO
QEB�@LKQO>@Q�FP�VBQ�QL�?B�MBOCLOJBA�LO�TEBQEBO�QEB�L?IFD>QFLKP�E>SB�?BBK�CRIIV
AFP@E>ODBA�?V�LKB�LO�?LQE�M>OQFBP��6B�TFII�BU>JFKB�B>@E�LC�QEBPB�@LK@BMQP�FK�QROK�

Explicitness
Express Contract

 K express contract � FP�LKB�FK�TEF@E�QEB�QBOJP�>OB�PMBIIBA�LRQ�AFOB@QIV��3EB�M>OQFBP
QL�>K�BUMOBPP�@LKQO>@Q�TEBQEBO�FQ�FP�TOFQQBK�LO�LO>I�>OB�@LKP@FLRP�QE>Q�QEBV�>OB
J>HFKD�>K�BKCLO@B>?IB�>DOBBJBKQ��%LO�BU>JMIB�>K�>DOBBJBKQ�QL�MRO@E>PB�VLRO
KBFDE?LOdP�@>O�CLO�������>KA�QL�Q>HB�QFQIB�KBUQ�,LKA>V�FP�>K�BUMOBPP�@LKQO>@Q�

Implied Contract (Implied in Fact)

 K implied contract � FP�LKB�QE>Q�FP�FKCBOOBA�COLJ�QEB�>@QFLKP�LC�QEB�M>OQFBP��6EBK
M>OQFBP�E>SB�KLQ�AFP@RPPBA�QBOJP�>K�FJMIFBA�@LKQO>@Q�BUFPQP�FC�FQ�FP�@IB>O�COLJ�QEB
@LKAR@Q�LC�?LQE�M>OQFBP�QE>Q�QEBV�FKQBKABA�QEBOB�?B�LKB�� �ABIF@>QBPPBK�M>QOLK�TEL
>PHP�CLO�>�QROHBV�P>KATF@E�QL�DL�E>P�J>AB�>�@LKQO>@Q�>KA�FP�L?IFD>QBA�QL�M>V�TEBK
QEB�P>KATF@E�FP�J>AB��!V�LOABOFKD�QEB�CLLA�QEB�M>QOLK�FP�FJMIF@FQIV�>DOBBFKD�QL�QEB
MOF@B�TEBQEBO�MLPQBA�LO�KLQ�

��  �@LKQO>@Q�FK�TLOAP�LO>IIV�LO
FK�TOFQFKD�

��  �@LKQO>@Q�QE>Q�FP�KLQ
BUMOBPPBA�?RQ�FP�FKCBOOBA�COLJ
QEB�>@QFLKP�LC�QEB�M>OQFBP�
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3EB�AFPQFK@QFLK�?BQTBBK�BUMOBPP�>KA�FJMIFBA�@LKQO>@QP�E>P�OB@BFSBA�>�ABDOBB�LC
KLQLOFBQV�FK�QEB�PL�@>IIBA�M>IFJLKV�@>PBP�FK�TEF@E�LKB�JBJ?BO�LC�>K�RKJ>OOFBA
@LRMIB�PBBHP�>�AFSFPFLK�LC�MOLMBOQV�>CQBO�>�ILKD�PQ>KAFKD�IFSB�QLDBQEBO�OBI>QFLKPEFM
E>P�?OLHBK�RM��6EBK�>�J>OOFBA�@LRMIB�AFSLO@BP�QEBFO�IBD>I�J>OOF>DB�@LKQO>@Q�FP
AFPPLISBA�>KA�CFK>K@F>I�OFDEQP�>KA�L?IFD>QFLKP�>OB�PMBIIBA�LRQ�FK�>�ERDB�?LAV�LC
ALJBPQF@�OBI>QFLKP�PQ>QRQBP�>KA�GRAF@F>I�AB@FPFLKP��-L�PR@E�I>TP�BUFPQ�CLO�RKJ>OOFBA
@LRMIBP��'LTBSBO�>?LRQ�LKB�QEFOA�LC�QEB�PQ>QBP�OB@LDKFWB�@LJJLK�I>T�J>OOF>DB
RKABO�TEF@E�QTL�MBLMIB�>OB�ABBJBA�QL�?B�J>OOFBA�FC�QEBV�IFSB�QLDBQEBO�TFQE�QEB
FKQBKQ�QL�?B�J>OOFBA�OBD>OAIBPP�LC�QEBFO�C>FIROB�QL�E>SB�L?Q>FKBA�>�IF@BKPB�LO�DLKB
QEOLRDE�>�@BOBJLKV�� IQELRDE�QEBOB�FP�KL�>@QR>I�@LKQO>@Q�LC�J>OOF>DB�	KL�IF@BKPB

QEBFO�?BE>SFLO�FJMIFBP�QE>Q�QEB�M>OQFBP�FKQBKABA�QL�?B�QOB>QBA�>P�FC�QEBV�TBOB
J>OOFBA�

Quasi-Contract

 quasi-contract (implied in law) � FP`RKIFHB�?LQE�BUMOBPP�>KA�FJMIFBA�@LKQO>@QP
TEF@E�BJ?LAV�>K�>@QR>I�>DOBBJBKQ�LC�QEB�M>OQFBP`>K�L?IFD>QFLK�P>FA�QL�?B
aFJMLPBA�?V�I>Tb�FK�LOABO�QL�>SLFA�RKGRPQ�BKOF@EJBKQ�LC�LKB�MBOPLK�>Q�QEB�BUMBKPB
LC�>KLQEBO�� �NR>PF�@LKQO>@Q�FP�KLQ�>�@LKQO>@Q�>Q�>II��FQ�FP�>�CF@QFLK�QE>Q�QEB�@LROQP
@OB>QBA�QL�MOBSBKQ�FKGRPQF@B��2RMMLPB�CLO�BU>JMIB�QE>Q�QEB�IL@>I�IRJ?BOV>OA
JFPQ>HBKIV�ABIFSBOP�>�IL>A�LC�IRJ?BO�QL�VLRO�ELRPB�TEBOB�VLR�>OB�OBM>FOFKD�VLRO
AB@H��(Q�T>P�>�KBFDE?LO�LK�QEB�KBUQ�?IL@H�TEL�LOABOBA�QEB�IRJ?BO�?RQ�VLR�>OB
E>MMV�QL�>@@BMQ�QEB�IL>A�CLO�COBB��PFK@B�VLR�KBSBO�Q>IHBA�QL�QEB�IRJ?BOV>OA�VLR
CFDROB�VLR�KBBA�KLQ�M>V�QEB�?FII�� IQELRDE�FQ�FP�QORB�QEBOB�FP�KL�@LKQO>@Q�QEB�I>T
FJMIFBP�>�@LKQO>@Q�CLO�QEB�S>IRB�LC�QEB�J>QBOF>I��LC�@LROPB�VLR�TFII�E>SB�QL�M>V�CLO
TE>Q�VLR�DLQ�>KA�QLLH��3EB�BUFPQBK@B�LC�QEFP�FJMIFBA�@LKQO>@Q�ALBP�KLQ�ABMBKA�LK
QEB�FKQBKQFLK�LC�QEB�M>OQFBP�

Mutuality
Bilateral Contract

3EB�QVMF@>I�@LKQO>@Q�FP�LKB�FK�TEF@E�QEB�M>OQFBP�J>HB�JRQR>I�MOLJFPBP��$>@E�FP�?LQE
MOLJFPLO�>KA�MOLJFPBB��QE>Q�FP�B>@E�MIBADBP�QL�AL�PLJBQEFKD�>KA�B>@E�FP�QEB
OB@FMFBKQ�LC�PR@E�>�MIBADB��3EFP�QVMB�LC�@LKQO>@Q�FP�@>IIBA�>bilateral contract �� �

Unilateral Contract

,RQR>I�MOLJFPBP�>OB�KLQ�KB@BPP>OV�QL�@LKPQFQRQB�>�@LKQO>@Q�Unilateral contracts �� 
FK�TEF@E�LKB�M>OQV�MBOCLOJP�>K�>@Q�FK�BU@E>KDB�CLO�QEB�LQEBO�M>OQVdP�MOLJFPB�>OB
BNR>IIV�S>IFA�� K�LCCBO�LC�>�OBT>OA`CLO�@>Q@EFKD�>�@OFJFK>I�LO�CLO�OBQROKFKD�>�ILPQ
@>Q`FP�>K�BU>JMIB�LC�>�RKFI>QBO>I�@LKQO>@Q��QEBOB�FP�>K�LCCBO�LK�LKB�PFAB�>KA�QEB
LQEBO�PFAB�>@@BMQP�?V�Q>HFKD�QEB�>@QFLK�OBNRBPQBA�

��  �@LKQO>@Q�FJMLPBA�LK�>�M>OQV
TEBK�QEBOB�T>P�KLKB�QL�>SLFA
RKGRPQ�BKOF@EJBKQ�

���  �@LKQO>@Q�FK�TEF@E�B>@E�M>OQV
J>HBP�>�MOLJFPB�QL�QEB�LQEBO�

���  �@LKQO>@Q�QE>Q�FP�>@@BMQBA�?V
MBOCLOJ>K@B�LC�QEB�OBNRBPQBA
>@QFLK�KLQ�?V�>�MOLJFPB�
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Figure 8.2Bilateral and Unilateral Contracts

Enforceability
Void

-LQ�BSBOV�>DOBBJBKQ�?BQTBBK�QTL�MBLMIB�FP�>�?FKAFKD�@LKQO>@Q�� K�>DOBBJBKQ�QE>Q
FP�I>@HFKD�LKB�LC�QEB�IBD>I�BIBJBKQP�LC�>�@LKQO>@Q�FP�P>FA�QL�?B�>void
contract �� `QE>Q�FP�KLQ�>�@LKQO>@Q�>Q�>II�� K�>DOBBJBKQ�QE>Q�FP�FIIBD>I`CLO�BU>JMIB
>�MOLJFPB�QL�@LJJFQ�>�@OFJB�FK�OBQROK�CLO�>�JLKBV�M>VJBKQ`FP�SLFA��-BFQEBO�M>OQV
QL�>�SLFA�a@LKQO>@Qb�J>V�BKCLO@B�FQ�

Voidable

!V�@LKQO>PQ�>voidable contract �� FP�LKB�QE>Q�J>V�?B@LJB�RKBKCLO@B>?IB�?V�LKB
M>OQV�?RQ�@>K�?B�BKCLO@BA�?V�QEB�LQEBO��%LO�BU>JMIB�>�JFKLO�	>KV�MBOPLK�RKABO
BFDEQBBK�FK�JLPQ�PQ>QBP
�J>V�a>SLFAb�>�@LKQO>@Q�TFQE�>K�>ARIQ��QEB�>ARIQ�J>V�KLQ
BKCLO@B�QEB�@LKQO>@Q�>D>FKPQ�QEB�JFKLO�FC�QEB�JFKLO�OBCRPBP�QL�@>OOV�LRQ�QEB�?>OD>FK�
!RQ�QEB�>ARIQ�E>P�KL�@ELF@B�FC�QEB�JFKLO�TFPEBP�QEB�@LKQO>@Q�QL�?B�MBOCLOJBA��	 
@LKQO>@Q�J>V�?B�SLFA>?IB�?V�?LQE�M>OQFBP�FC�?LQE�>OB�JFKLOP�


.OAFK>OFIV�QEB�M>OQFBP�QL�>�SLFA>?IB�@LKQO>@Q�>OB�BKQFQIBA�QL�?B�OBPQLOBA�QL�QEBFO
LOFDFK>I�@LKAFQFLK��2RMMLPB�VLR�>DOBB�QL�?RV�VLRO�PBSBKQBBK�VB>O�LIA�KBFDE?LOdP
@>O��'B�ABIFSBOP�FQ�QL�VLR�FK�BU@E>KDB�CLO�VLRO�>DOBBJBKQ�QL�M>V�EFJ�KBUQ�TBBH��'B
E>P�QEB�IBD>I�OFDEQ�QL�QBOJFK>QB�QEB�AB>I�>KA�OB@LSBO�QEB�@>O�FK�TEF@E�@>PB�VLR�TFII
LC�@LROPB�E>SB�KL�L?IFD>QFLK�QL�M>V�EFJ��(C�VLR�E>SB�>IOB>AV�M>FA�EFJ�EB�PQFII�J>V
IBD>IIV�ABJ>KA�>�OBQROK�QL�QEB�PQ>QRP�NRL�>KQB�	MOBSFLRP�PQ>QB�LC�>CC>FOP
��8LR�JRPQ
OBQROK�QEB�@>O�QL�EFJ��EB�JRPQ�OBQROK�QEB�@>PE�QL�VLR�

 �SLFA>?IB�@LKQO>@Q�OBJ>FKP�>�S>IFA�@LKQO>@Q�RKQFI�FQ�FP�SLFABA��3ERP�>�@LKQO>@Q�TFQE
>�JFKLO�OBJ>FKP�FK�CLO@B�RKIBPP�QEB�JFKLO�AB@FABP�EB�LO�PEB�ALBP�KLQ�TFPE�QL�?B
?LRKA�?V�FQ��6EBK�QEB�JFKLO�OB>@EBP�J>GLOFQV�EB�LO�PEB�J>V�aO>QFCVb�QEB

���  K�>DOBBJBKQ�QE>Q�KBSBO�T>P�>
@LKQO>@Q�

���  �@LKQO>@Q�QE>Q�FP�@>M>?IB�LC
?BFKD�>KKRIIBA�
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@LKQO>@Q`QE>Q�FP�>DOBB�QL�?B�?LRKA�?V�FQ`FK�TEF@E�@>PB�QEB�@LKQO>@Q�TFII�KL�ILKDBO
?B�SLFA>?IB�>KA�TFII�QEBOB>CQBO�?B�CRIIV�BKCLO@B>?IB�

Unenforceable

 K unenforceable contract �� FP�LKB�QE>Q�PLJB�ORIB�LC�I>T�?>OP�>�@LROQ�COLJ
BKCLO@FKD��%LO�BU>JMIB�3LJ�LTBP�/BQB�JLKBV�?RQ�/BQB�E>P�T>FQBA�QLL�ILKD�QL
@LIIB@Q�FQ�>KA�QEB�PQ>QRQB�LC�IFJFQ>QFLKP�E>P�ORK�LRQ��3EB�@LKQO>@Q�CLO�OBM>VJBKQ�FP
RKBKCLO@B>?IB�>KA�/BQB�FP�LRQ�LC�IR@H�RKIBPP�3LJ�J>HBP�>�KBT�MOLJFPB�QL�M>V�LO
>@QR>IIV�M>VP�M>OQ�LC�QEB�AB?Q��	'LTBSBO�FC�/BQB�FP�ELIAFKD�@LII>QBO>I�>P�PB@ROFQV�CLO
QEB�AB?Q�EB�FP�BKQFQIBA�QL�HBBM�FQ��KLQ�>II�OFDEQP�>OB�BUQFKDRFPEBA�?B@>RPB�>�@LKQO>@Q
FP�RKBKCLO@B>?IB�
� �AB?Q�?B@LJBP�RKBKCLO@B>?IB�QLL�TEBK�QEB�AB?QLO�AB@I>OBP
?>KHORMQ@V�

 �?FQ�JLOB�LK�BKCLO@B>?FIFQV�FP�FK�LOABO�� �MOLJFPB�LO�TE>Q�PBBJP�QL�?B�>�MOLJFPB�FP
RPR>IIV�BKCLO@B>?IB�LKIV�FC�FQ�FP�LQEBOTFPB�BJ?BAABA�FK�QEB�BIBJBKQP�KB@BPP>OV�QL
J>HB�QE>Q�MOLJFPB�>�@LKQO>@Q��3ELPB�BIBJBKQP�>OB�JRQR>I�>PPBKQ�OB>I�>PPBKQ
@LKPFABO>QFLK�@>M>@FQV�>KA�IBD>IFQV��2LJBQFJBP�QELRDE�MBLMIB�P>V�QEFKDP�QE>Q
PBBJ�IFHB�MOLJFPBP�>KA�LK�TEF@E�>KLQEBO�MBOPLK�OBIFBP��(K�QEB�B>OIV�QTBKQFBQE
@BKQROV�@LROQP�?BD>K�FK�PLJB�@FO@RJPQ>K@BP�QL�OB@LDKFWB�QE>Q�FKPFPQFKD�LK�QEB
BUFPQBK@B�LC�QEB�QO>AFQFLK>I�BIBJBKQP�LC�@LKQO>@Q�QL�ABQBOJFKB�TEBQEBO�>�MOLJFPB�FP
BKCLO@B>?IB�@LRIA�TLOH�>K�FKGRPQF@B�TEBOB�QEBOB�E>P�?BBK�OBIF>K@B��3ERP�ABSBILMBA
QEB�BNRFQ>?IB�AL@QOFKB�LCpromissory estoppel �� �TEF@E�E>P�?B@LJB�>K�FJMLOQ>KQ
>AGRK@Q�QL�@LKQO>@Q�I>T��3EB�1BPQ>QBJBKQ�	2B@QFLK���
�MRQP�FQ�QEFP�T>V��a �MOLJFPB
TEF@E�QEB�MOLJFPLO�PELRIA�OB>PLK>?IV�BUMB@Q�QL�FKAR@B�>@QFLK�LO�CLO?B>O>K@B�LK
QEB�M>OQV�LC�QEB�MOLJFPBB�LO�>�QEFOA�MBOPLK�>KA�TEF@E�ALBP�FKAR@B�PR@E�>@QFLK�LO
CLO?B>O>K@B�FP�?FKAFKD�FC�FKGRPQF@B�@>K�?B�>SLFABA�LKIV�?V�BKCLO@BJBKQ�LC�QEB
MOLJFPB��3EB�OBJBAV�DO>KQBA�CLO�?OB>@E�J>V�?B�IFJFQBA�>P�GRPQF@B�OBNRFOBP�b

3L�?B�aBPQLMMBAb�JB>KP�QL�?B�MOLEF?FQBA�COLJ�ABKVFKD�KLT�QEB�S>IFAFQV�LC�>
MOLJFPB�VLR�J>AB�?BCLOB�

3EB�AL@QOFKB�E>P�>K�FKQBOBPQFKD�?>@HDOLRKA��(K������'FDE�3OBBP�'LRPB�+QA��	>
!OFQFPE�@LOMLO>QFLK
�IB>PBA�>�?IL@H�LC�+LKALK�>M>OQJBKQP�COLJ�"BKQO>I�+LKALK
/OLMBOQFBP�� P�6LOIA�6>O�((�>MMOL>@EBA�S>@>K@V�O>QBP�PL>OBA�?B@>RPB�MBLMIB�IBCQ
QEB�@FQV��(K������QEB�M>OQFBP�>DOBBA�QL�OBAR@B�QEB�OBKQ�O>QBP�?V�E>IC�?RQ�KL�QBOJ�T>P
PBQ�CLO�ELT�ILKD�QEB�OBAR@QFLK�TLRIA�I>PQ��!V�JFA������>P�QEB�T>O�T>P�BKAFKD
L@@RM>K@V�T>P�>D>FK�CRII�>KA�"BKQO>I�+LKALK�PRBA�CLO�QEB�CRII�OBKQ>I�O>QBP�COLJ
)RKB�LK��3EB�$KDIFPE�@LROQ�RKABO�)RADB� ICOBA�3ELJMPLK�#BKKFKD�	����_����
�E>A
KL�AFCCF@RIQV�CFKAFKD�QE>Q�'FDE�3OBBP�LTBA�QEB�CRII�>JLRKQ�LK@B�CRII�L@@RM>K@V�T>P
>D>FK�>@EFBSBA�?RQ�)RADB�#BKKFKD�TBKQ�LK��(K�>K�>PFAB�	@>IIBA�>�AF@Q>`>�PQ>QBJBKQ
a?V�QEB�T>Vb`QE>Q�FP�KLQ�KB@BPP>OV�>P�M>OQ�LC�QEB�AB@FPFLK
�EB�JRPBA�>?LRQ�TE>Q

���  �@LKQO>@Q�CLO�TEF@E�QEB
KLK?OB>@EFKD�M>OQV�E>P�KL
OBJBAV�CLO�FQP�?OB>@E�

��� 3L�?B�MOLEF?FQBA�COLJ�ABKVFKD
>�MOLJFPB�TEBK�>KLQEBO
PR?PBNRBKQIV�E>P�OBIFBA�LK�FQ�
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TLRIA�E>SB�E>MMBKBA�FC�FK������"BKQO>I�+LKALK�E>A�PRBA�CLO�QEB�CRII�L@@RM>K@V
O>QB�?>@H�QL�������3B@EKF@>IIV�QEB������>JBKAJBKQ�QL�QEB������@LKQO>@Q�T>P�KLQ
?FKAFKD�LK�"BKQO>I�+LKALK`FQ�I>@HBA�@LKPFABO>QFLK`>KA�"BKQO>I�+LKALK�@LRIA
E>SB�OB>@EBA�?>@H�QL�ABJ>KA�CRII�O>QB�M>VJBKQ��!RQ�)RADB�#BKKFKD�P>FA�QE>Q�'FDE
3OBBP�TLRIA�@BOQ>FKIV�E>SB�OBIFBA�LK�"BKQO>I�+LKALKdP�MOLJFPB�QE>Q�>�OBAR@BA�O>QB
OBKQ�TLRIA�?B�>@@BMQ>?IB�>KA�QE>Q�TLRIA�E>SB�?BBK�BKLRDE�QL�?FKA�FQ�QL�MOBSBKQ�FQ
COLJ�>@QFKD�FK@LKPFPQBKQIV�TFQE�QEB�MOLJFPB��'B�TOLQB�a3EB�@LROQP�E>SB�KLQ�DLKB
PL�C>O�>P�QL�DFSB�>�@>RPB�LC�>@QFLK�FK�A>J>DBP�CLO�QEB�?OB>@E�LC�PR@E�>�MOLJFPB�?RQ
QEBV�E>SB�OBCRPBA�QL�>IILT�QEB�M>OQV�J>HFKD�FQ�QL�>@Q�FK@LKPFPQBKQIV�TFQE�FQ�bCentral
London Property Trust Ltd. v. High Trees House Ltd.	����
�*!�����

(K�QEB�VB>OP�PFK@B�QELRDE�@LROQPhaveDLKB�PL�C>O�>P�QL�DFSB�>�@>RPB�LC�>@QFLK�FK
A>J>DBP�CLO�S>OFLRP�KLK@LKQO>@Q�MOLJFPBP��"LKQO>@Q�MOLQB@QP�>DOBBJBKQP�
MOLJFPPLOV�BPQLMMBI�MOLQB@QP�OBIF>K@B�>KA�QE>QdP�>�PFDKFCF@>KQ�AFCCBOBK@B��3EB�I>T�LC
@LKQO>@QP�@LKQFKRBP�QL�BSLISB�

Degree of Completion

 K�>DOBBJBKQ�@LKPFPQFKD�LC�>�PBQ�LC�MOLJFPBP�FP�@>IIBA�>Kexecutory contract ��

?BCLOB�>KV�MOLJFPBP�>OB�@>OOFBA�LRQ��,LPQ�BUB@RQLOV�@LKQO>@QP�>OB�BKCLO@B>?IB��(C
)LEK�J>HBP�>K�>DOBBJBKQ�QL�ABIFSBO�TEB>Q�QL�'RJMEOBV�>KA�ALBP�PL�QEB�@LKQO>@Q
FP�@>IIBA�>partially executed contract �� ��LKB�PFAB�E>P�MBOCLOJBA�QEB�LQEBO�E>P
KLQ��6EBK�)LEK�M>VP�CLO�QEB�TEB>Q�QEB�@LKQO>@Q�FP�CRIIV�MBOCLOJBA�� �@LKQO>@Q�QE>Q
E>P�?BBK�@>OOFBA�LRQ�CRIIV�?V�?LQE�M>OQFBP�FP�@>IIBA�>Kexecuted contract �� �

Terminology: Suffixes Expressing Relationships

 IQELRDE�KLQ�OB>IIV�M>OQ�LC�QEB�Q>ULKLJV�LC�@LKQO>@QP�	F�B��QEB�LOABOIV�@I>PPFCF@>QFLK
LC�QEB�PR?GB@Q
�>K�>PMB@Q�LC�@LKQO>@QR>I`FKABBA�IBD>I`QBOJFKLILDV�PELRIA�?B
EFDEIFDEQBA�EBOB�Suffixes	QEB�BKA�PVII>?IBP�LC�TLOAP
�FK�QEB�$KDIFPE�I>KDR>DB�>OB
RPBA�QL�BUMOBPP�OBI>QFLKPEFMP�?BQTBBK�M>OQFBP�FK�IBD>I�QBOJFKLILDV��'BOB�>OB
BU>JMIBP�

[ Offeror. .KB�TEL�J>HBP�>K�LCCBO�
[ Offeree. .KB�QL�TELJ�>K�LCCBO�FP�J>AB�
[ Promisor. .KB�TEL�J>HBP�>�MOLJFPB�
[ Promisee. .KB�QL�TELJ�>�MOLJFPB�FP�J>AB�
[ Obligor. .KB�TEL�J>HBP�>KA�E>P�>K�L?IFD>QFLK�
[ Obligee..KB�QL�TELJ�>K�L?IFD>QFLK�FP�J>AB�
[ Transferor. .KB�TEL�J>HBP�>�QO>KPCBO�
[ Transferee. .KB�QL�TELJ�>�QO>KPCBO�FP�J>AB�

���  �@LKQO>@Q�QE>Q�E>P�VBQ�QL�?B
@LJMIBQBA�

���  �@LKQO>@Q�FK�TEF@E�LKB�M>OQV
E>P�MBOCLOJBA�LO�M>OQIV
MBOCLOJBA�>KA�QEB�LQEBO�M>OQV
E>P�KLQ�

���  �@LKQO>@Q�QE>Q�E>P�?BBK
@LJMIBQBA�

"E>MQBO���(KQOLAR@QFLK�QL�"LKQO>@Q�+>T

����!>PF@�3>ULKLJV�LC�"LKQO>@QP ���



KEY TAKEAWAY

"LKQO>@QP�>OB�ABP@OF?BA�>KA�QERP�ABCFKBA�LK�QEB�?>PFP�LC�CLRO�@OFQBOF>�
BUMIF@FQKBPP�	BUMOBPP�FJMIFBA�LO�NR>PF�@LKQO>@QP
�JRQR>IFQV�	?FI>QBO>I�LO
RKFI>QBO>I
�BKCLO@B>?FIFQV�	SLFA�SLFA>?IB�RKBKCLO@B>?IB
�>KA�ABDOBB�LC
@LJMIBQFLK�	BUB@RQLOV�M>OQF>IIV�BUB@RQBA�BUB@RQBA
��+BD>I�QBOJFKLILDV�FK
$KDIFPE�LCQBK�ABP@OF?BP�OBI>QFLKPEFMP�?BQTBBK�M>OQFBP�?V�QEB�RPB�LC�PRCCFUBP
QL�TEF@E�QEB�BVB�>KA�B>O�JRPQ�M>V�>QQBKQFLK�

EXERCISES

��  ?IB writesQL�!>HBO��a(�TFII�JLT�VLRO�I>TK�CLO�����b�(C�!>HBO�>@@BMQP�FP
QEFP�>K�BUMOBPP�LO�FJMIFBA�@LKQO>@Q�

��  ?IB telephones!>HBO��a(�TFII�JLT�VLRO�I>TK�CLO�����b�(P�QEFP�>K�BUMOBPP
LO�FJMIFBA�@LKQO>@Q�

�� 6E>Q�FP�QEB�AFCCBOBK@B�?BQTBBK�>�SLFA�@LKQO>@Q�>KA�>�SLFA>?IB�LKB�
�� ">OO�PQ>MIBP�QEFP�MLPQBO�QL�>�RQFIFQV�MLIB��a����OBT>OA�CLO�QEB�OBQROK�LC

JV�ALD� ODLK�b�#BP@OF?B�QEFP�FK�@LKQO>@QR>I�QBOJP�OBD>OAFKD
BUMIF@FQKBPP�JRQR>IFQV�BKCLO@B>?FIFQV�>KA�ABDOBB�LC�@LJMIBQFLK�

�� (P�>�SLFA>?IB�@LKQO>@Q�>IT>VP�RKBKCLO@B>?IB�
�� "LKQO>@QLO�?FAP�LK�>�EFDET>V�@LKPQOR@QFLK�GL?�FK@LOMLO>QFKD�&R>OAO>FI

"LJM>KVdP�?FA�FKQL�FQP�LSBO>II�?FA�QL�QEB�PQ>QB��"LKQO>@QLO�@>KKLQ�>@@BMQ
&R>OAO>FIdP�LCCBO�RKQFI�FQ�DBQP�QEB�KLA�COLJ�QEB�PQ>QB��"LKQO>@QLO�DBQP�QEB
KLA�COLJ�QEB�PQ>QB�?RQ�?BCLOB�FQ�@>K�>@@BMQ�&R>OAO>FIdP�LCCBO�QEB�I>QQBO
OBSLHBP�FQ��4PR>IIV�>�MBOPLK�@>K�OBSLHB�>K�LCCBO�>KV�QFJB�?BCLOB�FQ�FP
>@@BMQBA��">K�&R>OAO>FI�OBSLHB�FQP�LCCBO�FK�QEFP�@>PB�

"E>MQBO���(KQOLAR@QFLK�QL�"LKQO>@Q�+>T

����!>PF@�3>ULKLJV�LC�"LKQO>@QP ���



8.4 Cases

Explicitness: Implied Contract

1LDBOdP�!>@HELB�2BOSF@B�(K@��S��-F@ELIP

����-�6��A�����	(LT>�����


">OQBO�)�

#BCBKA>KQ�)BCCOBV�2��-F@ELIP�FP�>�CRKBO>I�AFOB@QLO�FK�,RP@>QFKB�^(K�B>OIV�����
-F@ELIP�AB@FABA�QL�?RFIA�>�@OBJ>QLOFRJ�LK�QEB�QO>@Q�LC�I>KA�LK�TEF@E�EFP�CRKBO>I
ELJB�T>P�IL@>QBA��(K�TLOHFKD�TFQE�QEB�2J>II�!RPFKBPP� AJFKFPQO>QFLK�EB�T>P
OBNRFOBA�QL�MOLSFAB�AO>TFKDP�>KA�PMB@FCF@>QFLKP�>KA�L?Q>FK�BPQFJ>QBP�CLO�QEB
MOLGB@Q��-F@ELIP�EFOBA�>K�>O@EFQB@Q�TEL�MOBM>OBA�MI>KP�>KA�PR?JFQQBA�QEBJ�QL�QEB
"FQV�LC�,RP@>QFKB�CLO�>MMOLS>I��3EBPB�MI>KP�MOLSFABA�QE>Q�QEB�PROC>@B�T>QBO�COLJ
QEB�M>OHFKD�ILQ�TLRIA�AO>FK�LKQL�QEB�>AG>@BKQ�PQOBBQ�>KA�>IIBV�>KA�RIQFJ>QBIV�BKQBO
@FQV�PQLOJ�PBTBOP��3EBPB�MI>KP�TBOB�>MMOLSBA�?V�QEB�@FQV�

-F@ELIP�@LKQO>@QBA�TFQE�1LDBOdP�:!>@HELB�2BOSF@B�(K@�<�CLO�QEB�ABJLIFQFLK�LC�QEB
CLRKA>QFLK�LC�>�?RFIAFKD�QE>Q�E>A�?BBK�O>WBA�QL�MOLSFAB�OLLJ�CLO�QEB�@OBJ>QLOFRJ
>KA�OBJLS>I�LC�QEB�@LK@OBQB�AOFSBT>V�>KA�PFABT>IH�>AG>@BKQ�QL�QE>Q�CLRKA>QFLK�
1LDBOdP�@LJMIBQBA�QE>Q�TLOH�>KA�T>P�M>FA�FK�CRII�

 CQBO�@LKPQOR@QFLK�?BD>K�@FQV�LCCF@F>IP�@>JB�QL�QEB�GL?PFQB�>KA�FKCLOJBA�1LDBOdP
QE>Q�QEB�MOLMLPBA�AO>FK>DB�LC�PROC>@B�T>QBO�LKQL�QEB�PQOBBQ�>KA�>IIBV�T>P
RKP>QFPC>@QLOV��3EB�@FQV�OBNRFOBA�QE>Q�>K�BCCLOQ�?B�J>AB�QL�AO>FK�QEB�PROC>@B�T>QBO
FKQL�>�PR?QBOO>KB>K�@OBBH�TEF@E�PBOSBA�>P�M>OQ�LC�QEB�@FQVdP�PQLOJ�PBTBO�PVPQBJ�
"FQV�LCCF@F>IP�FKAF@>QBA�QE>Q�QEFP�PR?QBOO>KB>K�PBTBO�PVPQBJ�T>P�>?LRQ�CLROQBBK�CBBQ
?BILT�QEB�PROC>@B�LC�QEB�DOLRKA�^1LDBOdP�@LKSBVBA�QEB�@FQVdP�J>KA>QB�QL�-F@ELIP
TEBK�EB�SFPFQBA�QEB�GL?PFQB�QE>Q�P>JB�A>V�

(Q�T>P�-F@ELIPd�QBPQFJLKV�>Q�QOF>I�QE>Q�RMLK�OB@BFSFKD�QEFP�FKCLOJ>QFLK�EB
>ASFPBA^1LDBOdP�QE>Q�EB�T>P�OBCRPFKD�MBOJFPPFLK�QL�BKD>DB�FK�QEB�BUMILO>QLOV
BU@>S>QFLK�QE>Q�QEB�@FQV�OBNRFOBA��-BSBOQEBIBPP�FQ�>MMB>OP�TFQELRQ�AFPMRQB�QE>Q�CLO
QEB�KBUQ�QEOBB�A>VP�1LDBOdP�AFA�BKD>DB�FK�AFDDFKD�ALTK�QL�QEB�PR?QBOO>KB>K�PBTBO
PVPQBJ�TEF@E�T>P�IL@>QBA�>MMOLUFJ>QBIV�QTBKQV�CBBQ�?BILT�QEB�PROC>@B��6EBK�QEB
RKABODOLRKA�@OBBH�T>P�IL@>QBA�@FQV�LCCF@F>IP�BU>JFKBA�QEB�?OF@H�T>IIP�FK�TEF@E�FQ
T>P�BK@>PBA�>KA�ABQBOJFKBA�QE>Q�FQ�T>P�KLQ�CB>PF?IB�QL�MBKBQO>QB�QELPB�T>IIP�FK

"E>MQBO���(KQOLAR@QFLK�QL�"LKQO>@Q�+>T

���



LOABO�QL�@LKKB@Q�QEB�PROC>@B�T>QBO�AO>FK>DB�TFQE�QEB�RKABODOLRKA�@OBBH�� P�>
OBPRIQ�LC�QE>Q�@LK@IRPFLK�QEB�@FQV�OBSBOPBA�FQP�MLPFQFLK�>KA�LK@B�>D>FK�D>SB
MBOJFPPFLK�QL�AO>FK�QEB�PROC>@B�T>QBO�LKQL�QEB�>AG>@BKQ�PQOBBQ�>KA�>IIBV�

:3<EB�FKSLF@BP�>Q�FPPRB�FK�QEFP�IFQFD>QFLK�OBI>QB�QL�@E>ODBP�QE>Q�1LDBOdP�PR?JFQQBA�QL
-F@ELIP�CLO�QEB�QEOBB�A>VP�LC�BU@>S>QFLK�KB@BPP>OV�QL�IL@>QB�QEB�RKABODOLRKA�PBTBO
PVPQBJ�>KA�QEB�@LPQ�CLO�I>?LO�>KA�J>QBOF>IP�KB@BPP>OV�QL�OBCFII�QEB�BU@>S>QFLK�TFQE
@LJM>@Q>?IB�J>QBOF>IP�>KA�>QQ>FK�@LJM>@QFLK�?V�JB>KP�LC�>�Q>JMFKD�MOL@BPP�^3EB
AFPQOF@Q�@LROQ�CLRKA�QE>Q�QEB�@E>ODBP�PR?JFQQBA�LK�QEB^FKSLF@BP�TBOB�C>FO�>KA
OB>PLK>?IB�>KA�QE>Q�QEBV�E>A�?BBK�MBOCLOJBA�CLO�-F@ELIPd�?BKBCFQ�>KA�TFQE�EFP�Q>@FQ
>MMOLS>I�^

3EB�@LROQ�LC�>MMB>IP^@LK@IRABA�QE>Q�>�KB@BPP>OV�BIBJBKQ�FK�BPQ>?IFPEFKD�>K
FJMIFBA�FK�C>@Q�@LKQO>@Q�FP�QE>Q�QEB�PBOSF@BP�MBOCLOJBA�?B�?BKBCF@F>I�QL�QEB�>IIBDBA
L?IFDLO��(Q�@LK@IRABA�QE>Q�1LDBOdP�E>A�C>FIBA�QL�PELT�QE>Q�FQP�PBOSF@BP�?BKBCFQBA
-F@ELIP�^

(K�ABP@OF?FKD�QEB�BIBJBKQP�LC�>K�>@QFLK�LK�>K�FJMIFBA�@LKQO>@Q�QEB�@LROQ�LC�>MMB>IP
PQ>QBA�FK�:"FQ>QFLK<�QE>Q�QEB�M>OQV�PBBHFKD�OB@LSBOV�JRPQ�PELT�

	�
�QEB�PBOSF@BP�TBOB�@>OOFBA�LRQ�RKABO�PR@E�@FO@RJPQ>K@BP�>P�QL�DFSB�QEB�OB@FMFBKQ
OB>PLK�QL�RKABOPQ>KA�

	>
�QEBV�TBOB�MBOCLOJBA�CLO�EFJ�>KA�KLQ�PLJB�LQEBO�MBOPLK�>KA

	?
�QEBV�TBOB�KLQ�OBKABOBA�DO>QRFQLRPIV�?RQ�TFQE�QEB�BUMB@Q>QFLK�LC�@LJMBKP>QFLK
COLJ�QEB�OB@FMFBKQ��>KA

	�
 the services were beneficial to the recipient.

(K�>MMIVFKD�QEB�FQ>IF@FWBA�I>KDR>DB�FK�:"FQ>QFLK<�QL�QEB�MOBPBKQ�@LKQOLSBOPV�FQ�T>P
QEB�@LK@IRPFLK�LC�QEB�@LROQ�LC�>MMB>IP�QE>Q�1LDBOdPd�PBOSF@BP�@LKCBOOBA�KL�?BKBCFQ�LK
-F@ELIP��6B�AFP>DOBB��3EBOB�T>P�PR?PQ>KQF>I�BSFABK@B�FK�QEB�OB@LOA�QL�PRMMLOQ�>
CFKAFKD�QE>Q�RKIBPP�>KA�RKQFI�>K�BCCLOQ�T>P�J>AB�QL�IL@>QB�QEB�PR?QBOO>KB>K�PBTBO
PVPQBJ�QEB�@FQV�OBCRPBA�QL�>IILT�QEB�MOLGB@Q�QL�MOL@BBA��"LKPBNRBKQIV�FQ�T>P
KB@BPP>OV�QL�QEB�PR@@BPPCRI�@LJMIBQFLK�LC�QEB�MOLGB@Q�QE>Q�QEB�BCCLOQ�?B�J>AB��3EB
C>@Q�QE>Q�BU>JFK>QFLK�LC�QEB�?OF@H�T>II�PROOLRKAFKD�QEB�RKABODOLRKA�@OBBH
FKAF@>QBA�QE>Q�FQ�T>P�RKCB>PF?IB�QL�RPB�QE>Q�PLRO@B�LC�AO>FK>DB�ALBP�KLQ�>IQBO�QEB�C>@Q
QE>Q�QEB�MOLGB@Q�T>P�PQ>IBJ>QBA�RKQFI�AO>FK>DB�FKQL�QEB�RKABODOLRKA�@OBBH�T>P�CRIIV

"E>MQBO���(KQOLAR@QFLK�QL�"LKQO>@Q�+>T

����">PBP ���



BUMILOBA�>KA�OBGB@QBA��3EB�AFPQOF@Q�@LROQ�MOLMBOIV�@LK@IRABA�QE>Q�1LDBOdPd�PBOSF@BP
@LKCBOOBA�>�?BKBCFQ�LK�-F@ELIP�^

#B@FPFLK�LC�@LROQ�LC�>MMB>IP�S>@>QBA��AFPQOF@Q�@LROQ�GRADJBKQ�>CCFOJBA�

CASE QUESTIONS

�� 6E>Q�C>@QP�JRPQ�?B�BPQ>?IFPEBA�?V�>�MI>FKQFCC�QL�PELT�QEB�BUFPQBK@B�LC�>K
FJMIFBA�@LKQO>@Q�

�� 6E>Q�>ODRJBKQ�AFA�-F@ELIP�J>HB�>P�QL�TEV�QEBOB�T>P�KL�FJMIFBA
@LKQO>@Q�EBOB�

�� 'LT�TLRIA�QEB�C>@QP�E>SB�QL�?B�@E>KDBA�QL�J>HB�>K�BUMOBPP�@LKQO>@Q�

Mutuality of Contract: Unilateral Contract

2LRQE3ORPQ�!>KH�S��6FIIF>JP

����2L��A�����	 I>������


"LLH�)�

2LRQE3ORPQ�!>KH�	a2LRQE3ORPQb
�>MMB>IP�COLJ�>K�LOABO�ABKVFKD�FQP�JLQFLK�QL
@LJMBI�>O?FQO>QFLK�LC�>K�>@QFLK�>D>FKPQ�FQ�?V�@EB@HFKD�>@@LRKQ�@RPQLJBOP�,>OH
6FIIF>JP�>KA�!BPPFB�#>KFBIP��6B�OBSBOPB�>KA�OBJ>KA�

#>KFBIP�>KA�6FIIF>JP�?BD>K�QEBFO�OBI>QFLKPEFM�TFQE�2LRQE3ORPQ�FK������>KA�����
OBPMB@QFSBIV�?V�BUB@RQFKD�@EB@HFKD�>@@LRKQ�aPFDK>QROB�@>OAP�b�3EB�PFDK>QROB�@>OA
B>@E�@RPQLJBO�PFDKBA�@LKQ>FKBA�>�a@E>KDB�FK�QBOJPb�@I>RPB��2MB@FCF@>IIV�TEBK
#>KFBIP�PFDKBA�EBO�PFDK>QROB�@>OA�PEB�a>DOBB:A<�QL�?B�PR?GB@Q�QL�QEB�1RIBP�>KA
1BDRI>QFLKP�>P�J>V�KLT�LOhereafter?B�>ALMQBA�?V�QEB�!>KH�b�	$JME>PFP
>AABA�
^:+>QBO<�2LRQE3ORPQ�>AABA�M>O>DO>ME����QL�QEB�OBDRI>QFLKP�^

 1!(31 3(.-�.%�#(2/43$2��8LR�>KA�TB�>DOBB�QE>Q�QEB�QO>KP>@QFLKP�FK�VLRO
>@@LRKQ�FKSLISB�c@LJJBO@Bd�RKABO�QEB�%BABO>I� O?FQO>QFLK� @Q�	c%  d
�� -8
".-31.5$128�.1�"+ (,�!$36$$-�8.4� -#�42^6(++�!$�2$33+$#�!8�!(-#(-&
 1!(31 3(.-�4-#$1�3'$�%  �^
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3EFP�>@QFLK^@E>IIBKDBP�2LRQE3ORPQdP�MOL@BAROBP�CLO�M>VFKD�LSBOAO>CQP�>KA�>IIBDBP
QE>Q�2LRQE3ORPQ�BKD>DBP�FK�>�aRKFCLOJ�MO>@QF@B�LC�M>VFKD�QEB�I>ODBPQ�@EB@H	P
�?BCLOB
M>VFKD�JRIQFMIB�PJ>IIBO�@EB@HP^:FK�LOABO<�QL�DBKBO>QB�FK@OB>PBA�PBOSF@B�@E>ODBP�CLO
:2LRQE3ORPQ<�>Q�QEB�BUMBKPB�LC�:FQP�@RPQLJBOP<�b

2LRQE3ORPQ�CFIBA�>�aJLQFLK�QL�PQ>V�:QEB<�I>TPRFQ�>KA�QL�@LJMBI�>O?FQO>QFLK�b�(Q�?>PBA
FQP�JLQFLK�LK�M>O>DO>ME����LC�QEB�OBDRI>QFLKP��:3<EB�QOF>I�@LROQ^BKQBOBA�>K�LOABO
ABKVFKD�2LRQE3ORPQdP�JLQFLK�QL�@LJMBI�>O?FQO>QFLK��2LRQE3ORPQ�>MMB>IP�^

6FIIF>JP�>KA�#>KFBIP�@LKQBKA�QE>Q�2LRQE3ORPQdP�>JBKAJBKQ�QL�QEB�OBDRI>QFLKP
>AAFKD�M>O>DO>ME����T>P�FKBCCB@QFSB�?B@>RPB�QEBV�P>V�QEBV�AFA�KLQexpressly assent
QL�QEB�>JBKAJBKQ��(K�LQEBO�TLOAP�QEBV�L?GB@Q�QL�PR?JFQQFKD�QEBFO�@I>FJP�QL
>O?FQO>QFLK�?B@>RPB�QEBV�P>V�TEBK�QEBV�LMBKBA�QEBFO�>@@LRKQP�KBFQEBO�QEB
OBDRI>QFLKP�KLO�>KV�LQEBO�OBIBS>KQ�AL@RJBKQ�@LKQ>FKBA�>K�>O?FQO>QFLK�MOLSFPFLK�
3EBV�>ODRB�QE>Q�aJBOB�C>FIROB�QL�L?GB@Q�QL�QEB�>AAFQFLK�LC�>�J>QBOF>I�QBOJ�@>KKLQ�?B
@LKPQORBA�>P�>K�>@@BMQ>K@B�LC�FQ�b^3EBV�@LKQBKA�QE>Q�2LRQE3ORPQ�@LRIA�KLQ
RKFI>QBO>IIV�FKPBOQ�>K�>O?FQO>QFLK�@I>RPB�FK�QEB�OBDRI>QFLKP�>KA�J>HB�FQ�?FKAFKD�LK
ABMLPFQLOP�IFHB�QEBJ�

2LRQE3ORPQ�ELTBSBO�OBCBOOFKD�QL�FQP�@E>KDB�LC�QBOJP�@I>RPB�FKPFPQP�QE>Q�FQ
aKLQFCFBAb�#>KFBIP�>KA�6FIIF>JP�LC�QEB�>JBKAJBKQ�FK�)>KR>OV������?V�BK@ILPFKD�FK
B>@E�@RPQLJBOdP�a>@@LRKQ�PQ>QBJBKQb�>�@LJMIBQB�@LMV�LC�QEB�OBDRI>QFLKP�>P
>JBKABA�� IQELRDE�FQ�FP�RKAFPMRQBA�QE>Q�#>KFBIP�>KA�6FIIF>JP�KBSBO�>CCFOJ>QFSBIV
>PPBKQBA�QL�QEBPB�>JBKABA�OBDRI>QFLKP�2LRQE3ORPQ�@LKQBKAP�QE>Q�QEBFO�>PPBKQ�T>P
BSFABK@BA�?V�QEBFO�C>FIROB�QL�@ILPB�QEBFO�>@@LRKQP�>CQBO�QEBV�OB@BFSBA�KLQF@B�LC�QEB
>JBKAJBKQP�^3ERP�QEB�AFPMLPFQFLK�LC�QEFP�@>PB�QROKP�LK�QEB�IBD>I�BCCB@Q�LC�6FIIF>JP
>KA�#>KFBIPdP�@LKQFKRBA�RPB�LC�QEB�>@@LRKQP�>CQBO�QEB�OBDRI>QFLKP�TBOB�>JBKABA�

6FIIF>JP�>KA�#>KFBIP�>ODRB�QE>Q�a:F<K�QEB�@LKQBUQ�LC�@LKQO>@QP�?BQTBBK�JBO@E>KQP
:RKABO�QEB�4""<�>�TOFQQBK�@LKCFOJ>QFLK�LC�>K�>@@BMQ>K@B�J>V�JLAFCV�QEB�@LKQO>@Q
unlessFQ�>AAP�>materialQBOJ�>KA�>O?FQO>QFLK�@I>RPBP�>OB�J>QBOF>I�QBOJP�b^

6FIIF>JP�>KA�#>KFBIP�@LK@BAB`>P�QEBV�JRPQ`^QE>Q� OQF@IB���DLSBOKP�aQO>KP>@QFLKP
FK�DLLAPb�>KA�@LKPBNRBKQIV�QE>Q�FQ�FP�KLQ�>MMIF@>?IB�QL�QEB�QO>KP>@QFLKP�FK�QEFP
@>PB��-BSBOQEBIBPP�QEBV�>ODRB�

(Q�TLRIA�?B�>PQLKFPEFKD�FC�>�"LROQ�TBOB�QL�@LKPFABO�QEB�>AAFQFLK�LC�>K�>O?FQO>QFLK
@I>RPB�>�J>QBOF>I�>IQBO>QFLK�QL�>�@LKQO>@Q�?BQTBBK�JBO@E>KQP�TEL�?V�ABCFKFQFLK�>OB
PLMEFPQF@>QBA�FK�QEB�QO>AB�QL�TEF@E�QEB�@LKQO>@Q�>MMIFBP�?RQnotELIA�QE>Q�QEB
>AAFQFLK�LC�>K�>O?FQO>QFLK�@I>RPB�FP�>�J>QBOF>I�>IQBO>QFLK�MROPR>KQ�QL�>�@E>KDB�LC�
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QBOJP�@I>RPB�FK�>�@LKQO>@Q�?BQTBBK�LKB�PLMEFPQF@>QBA�M>OQV�>�?>KH�>KA�>K�BKQFOB
@I>PP�LC�IBPP�PLMEFPQF@>QBA�M>OQFBP�FQP�ABMLPFQLOP�^

(K�OBPMLKPB�2LRQE3ORPQ�PQ>QBP�QE>Q�a?B@>RPB�LC�QEB�c>Q�TFIId�K>QROB�LC�QEB
OBI>QFLKPEFM�?>KHP�?V�KB@BPPFQV�JRPQ�@LKQO>@QR>IIV�OBPBOSB�QEB�OFDEQ�QL�>JBKA
QEBFO�ABMLPFQ�>DOBBJBKQP�COLJ�QFJB�QL�QFJB�b�(K�PL�PQ>QFKD�2LRQE3ORPQ�E>P�MOB@FPBIV
FABKQFCFBA�QEB�CRKA>JBKQ>I�AFCCBOBK@B�?BQTBBK�QEB�QO>KP>@QFLKP�EBOB�>KA�QELPB
QO>KP>@QFLKP�DLSBOKBA�?V�: OQF@IB��<�

"LKQO>@QP�CLO�QEB�MRO@E>PB�>KA�P>IB�LC�DLLAP�>OB�BPPBKQF>IIVbilateral>KA�BUB@RQLOV
FK�K>QROB��2BB�:"FQ>QFLK<�a K�>DOBBJBKQ�TEBOB?V�LKB�M>OQV�MOLJFPBP�QL�PBII�>KA�QEB
LQEBO�MOLJFPBP�QL�?RV�>�QEFKD�>Q�>�I>QBO�QFJB^FP�>�?FI>QBO>I�MOLJFPB�LC�P>IB�LO
@LKQO>@Q�QL�PBIIb�^a: <�RKFI>QBO>I�@LKQO>@Q�OBPRIQP�COLJ�>K�BU@E>KDB�LC�>�MOLJFPB�CLO
>K�>@Q��>�?FI>QBO>I�@LKQO>@Q�OBPRIQP�COLJ�>K�BU@E>KDB�LC�MOLJFPBP�b^3ERP�aFK�>
RKFI>QBO>I�@LKQO>@Q�QEBOB�FP�KL�?>OD>FKFKD�MOL@BPP�LO�BU@E>KDB�LC�MOLJFPBP�?V
M>OQFBP�>P�FK�>�?FI>QBO>I�@LKQO>@Q�b�:"FQ>QFLK<�a:.<KIV�LKB�M>OQV�J>HBP�>K�LCCBO�	LO
MOLJFPB
�TEF@E�FKSFQBP�MBOCLOJ>K@B�?V�>KLQEBO�>KA�MBOCLOJ>K@B�@LKPQFQRQBP�?LQE
>@@BMQ>K@B�LC�QE>Q�LCCBO�>KA�@LKPFABO>QFLK�b�!B@>RPB�a>�cRKFI>QBO>I�@LKQO>@Qd�FP�LKB
FK�TEF@E�KL�MOLJFPLO�OB@BFSBP�MOLJFPB�>P�@LKPFABO>QFLK�CLO�EFP�MOLJFPBb�LKIV�LKB
M>OQV�FP�?LRKA�^3EB�AFCCBOBK@B�FP�KLQ�LKB�LC�PBJ>KQF@P�?RQ�LC�PR?PQ>K@B��FQ
ABQBOJFKBP�QEB�OFDEQP�>KA�OBPMLKPF?FIFQFBP�LC�QEB�M>OQFBP�FK@IRAFKD�QEB�QFJB�>KA�QEB
@LKAFQFLKP�RKABO�TEF@E�>�@>RPB�LC�>@QFLK�>@@ORBP�CLO�>�?OB>@E�LC�QEB�@LKQO>@Q�

3EFP�@>PB�FKSLISBP�>Q�TFII�@LJJBO@F>I�OBI>QFLKPEFMP�?>PBA�RMLK�>�PBOFBP�LC
RKFI>QBO>I�QO>KP>@QFLKP��3ERP�FQ�FP�JLOB�>K>ILDLRP�QL�@>PBP�FKSLISFKD�FKPRO>K@B
MLIF@FBP�PR@E�>P�:"FQ>QFLKP<��3EB�@LJJLK�QEOB>A�ORKKFKD�QEOLRDE�QELPB�@>PBP�T>P
QEBamendment?V�LKB�LC�QEB�M>OQFBP�QL�>�?RPFKBPP�OBI>QFLKPEFM�LC�>�AL@RJBKQ
RKABOIVFKD�QE>Q�OBI>QFLKPEFM`TFQELRQ�QEB�BUMOBPP�>PPBKQ�LC�QEB�LQEBO�M>OQV`QL
OBNRFOB�QEB�>O?FQO>QFLK�LC�AFPMRQBP�>OFPFKD�>CQBO�QEB�>JBKAJBKQ�^

3EB�M>OQFBP�FK�:QEB�@FQBA�@>PBP<�IFHB�6FIIF>JP�>KA�#>KFBIP�FK�QEFP�@>PB�QLLH�KL�>@QFLK
QE>Q�@LRIA�?B�@LKPFABOBA�FK@LKPFPQBKQ�TFQE�>K�>PPBKQ�QL�QEB�>O?FQO>QFLK�MOLSFPFLK��(K
B>@E�@>PB�QEBV�@LKQFKRBA�QEB�?RPFKBPP�OBI>QFLKPEFM�>CQBO�QEB�FKQBOMLPFQFLK�LC�QEB
>O?FQO>QFLK�MOLSFPFLK��(K�ALFKD�PL�QEBV�FJMIF@FQIV�>PPBKQBA�QL�QEB�>AAFQFLK�LC�QEB
>O?FQO>QFLK�MOLSFPFLK�^

1BSBOPBA�>KA�OBJ>KABA�
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CASE QUESTIONS

�� 6EV�AFA�QEB�MI>FKQFCCP�QEFKH�QEBV�PELRIA�KLQ�?B�?LRKA�?V�QEB�>O?FQO>QFLK
@I>RPB�

�� 3EB�@LROQ�P>FA�QEFP�@>PB�FKSLISBA�>�RKFI>QBO>I�@LKQO>@Q��6E>Q�J>HBP�FQ
QE>Q�>P�LMMLPBA�QL�>�?FI>QBO>I�@LKQO>@Q�

�� 6E>Q�PELRIA�QEB�MI>FKQFCCP�E>SB�ALKB�FC�QEBV�AFAKdQ�IFHB�QEB�>O?FQO>QFLK
OBNRFOBJBKQ�

Unilateral Contract and At-Will Employment

6LLIIBV�S��'LCCJ>KK�+>�1L@EB�(K@�

���� ��A������	-�)������


6FIKQW�"��)�

/I>FKQFCC�1F@E>OA�6LLIIBV�T>P�EFOBA�?V�ABCBKA>KQ�'LCCJ>KK�+>�1L@EB�(K@��FK
.@QL?BO������>P�>K�$KDFKBBOFKD�2B@QFLK�'B>A�FK�ABCBKA>KQdP�"BKQO>I�$KDFKBBOFKD
#BM>OQJBKQ�>Q�-RQIBV��3EBOB�T>P�KL�TOFQQBK�BJMILVJBKQ�@LKQO>@Q�?BQTBBK�MI>FKQFCC
>KA�ABCBKA>KQ��/I>FKQFCC�?BD>K�TLOH�FK�JFA�-LSBJ?BO�������2LJBQFJB�FK�#B@BJ?BO
MI>FKQFCC�OB@BFSBA�>KA�OB>A�QEB�MBOPLKKBI�J>KR>I�LK�TEF@E�EFP�@I>FJP�>OB�?>PBA�

:3EB�@LJM>KVdP�MBOPLKKBI�J>KR>I�E>A�BFDEQ�M>DBP�<�CFSB�LC�QEB�BFDEQ�M>DBP�>OB
ABSLQBA�QL�aQBOJFK>QFLK�b�(K�>AAFQFLK�QL�PBQQFKD�CLOQE�QEB�MROMLPB�>KA�MLIF@V�LC�QEB
QBOJFK>QFLK�PB@QFLK�FQ�ABCFKBP�aQEB�QVMBP�LC�QBOJFK>QFLKb�>P�aI>VLCCb�aAFP@E>ODB
ARB�QL�MBOCLOJ>K@Bb�aAFP@E>ODB�AFP@FMIFK>OVb�aOBQFOBJBKQb�>KA�aOBPFDK>QFLK�b� P
LKB�JFDEQ�BUMB@Q�I>VLCC�FP�>�QBOJFK>QFLK�@>RPBA�?V�I>@H�LC�TLOH�OBQFOBJBKQ�>
QBOJFK>QFLK�@>RPBA�?V�>DB�OBPFDK>QFLK�>�QBOJFK>QFLK�LK�QEB�FKFQF>QFSB�LC�QEB
BJMILVBB�>KA�AFP@E>ODB�ARB�QL�MBOCLOJ>K@B�>KA�AFP@E>ODB�AFP@FMIFK>OV�>OB�?LQE
QBOJFK>QFLKP�CLO�@>RPB��3EBOB�FP�KL�@>QBDLOV�PBQ�CLOQE�CLO�AFP@E>ODB�TFQELRQ�@>RPB�
3EB�QBOJFK>QFLK�PB@QFLK�FK@IRABP�a&RFABIFKBP�CLO�AFP@E>ODB�ARB�QL�MBOCLOJ>K@Bb
@LKPFPQFKD�LC�>�C>FOIV�ABQ>FIBA�MOL@BAROB�QL�?B�RPBA�?BCLOB�>K�BJMILVBB�J>V�?B�CFOBA
CLO�@>RPB��/OB@BAFKD�QEBPB�ABCFKFQFLKP�LC�QEB�CFSB�@>QBDLOFBP�LC�QBOJFK>QFLK�FP�>
PB@QFLK�LK�a/LIF@Vb�QEB�CFOPQ�PBKQBK@B�LC�TEF@E�MOLSFABP��a(Q�FP�QEB�MLIF@V�LC
'LCCJ>KK�+>�1L@EB�QL�OBQ>FK�QL�QEB�BUQBKQ�@LKPFPQBKQ�TFQE�@LJM>KV�OBNRFOBJBKQP
QEB�PBOSF@BP�LC�>II�BJMILVBBP�TEL�MBOCLOJ�QEBFO�ARQFBP�BCCF@FBKQIV�>KA�BCCB@QFSBIV�b

(K������MI>FKQFCC�T>P�MOLJLQBA�>KA�FK�)>KR>OV������EB�T>P�MOLJLQBA�>D>FK�QEFP
I>QQBO�QFJB�QL�&OLRM�+B>ABO�CLO�QEB�"FSFI�$KDFKBBOFKD�QEB�/FMFKD�#BPFDK�QEB�/I>KQ
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+>VLRQ�>KA�QEB�2Q>KA>OAP�>KA�2VPQBJP�2B@QFLKP��(K�,>O@E������MI>FKQFCC�T>P
AFOB@QBA�QL�TOFQB�>�OBMLOQ�QL�EFP�PRMBOSFPLOP�>?LRQ�MFMFKD�MOL?IBJP�FK�LKB�LC
ABCBKA>KQdP�?RFIAFKDP�FK�-RQIBV��3EFP�OBMLOQ�T>P�TOFQQBK�>KA�PR?JFQQBA�QL�MI>FKQFCCdP
FJJBAF>QB�PRMBOSFPLO�LK� MOFI���������.K�,>V��������PQ>QFKD�QE>Q�QEB�&BKBO>I
,>K>DBO�LC�ABCBKA>KQdP�"LOMLO>QB�$KDFKBBOFKD�#BM>OQJBKQ�E>A�ILPQ�@LKCFABK@B�FK
EFJ�MI>FKQFCCdP�PRMBOSFPLOP�OBNRBPQBA�EFP�OBPFDK>QFLK��%LIILTFKD�QEFP�?V�IBQQBO�A>QBA
,>V���������MI>FKQFCC�T>P�CLOJ>IIV�>PHBA�CLO�EFP�OBPFDK>QFLK�QL�?B�BCCB@QFSB�)RIV���
�����

/I>FKQFCC�OBCRPBA�QL�OBPFDK��3TL�TBBHP�I>QBO�ABCBKA>KQ�>D>FK�OBNRBPQBA�MI>FKQFCCdP
OBPFDK>QFLK�>KA�QLIA�EFJ�EB�TLRIA�?B�CFOBA�FC�EB�AFA�KLQ�OBPFDK��/I>FKQFCC�>D>FK
AB@IFKBA�>KA�EB�T>P�CFOBA�FK�)RIV�

/I>FKQFCC�CFIBA�>�@LJMI>FKQ�>IIBDFKD�?OB>@E�LC�@LKQO>@Q�^3EB�DFPQ�LC�MI>FKQFCCdP�?OB>@E
LC�@LKQO>@Q�@I>FJ�FP�QE>Q�QEB�BUMOBPP�>KA�FJMIFBA�MOLJFPBP�FK�ABCBKA>KQdP
BJMILVJBKQ�J>KR>I�@OB>QBA�>�@LKQO>@Q�RKABO�TEF@E�EB�@LRIA�KLQ�?B�CFOBA�>Q�TFII
?RQ�O>QEBO�LKIV�CLO�@>RPB�>KA�QEBK�LKIV�>CQBO�QEB�MOL@BAROBP�LRQIFKBA�FK�QEB
J>KR>I�TBOB�CLIILTBA��/I>FKQFCC�@LKQBKAP�QE>Q�EB�T>P�KLQ�AFPJFPPBA�CLO�DLLA�@>RPB
>KA�QE>Q�EFP�CFOFKD�T>P�>�?OB>@E�LC�@LKQO>@Q�

#BCBKA>KQdP�JLQFLK�CLO�PRJJ>OV�GRADJBKQ�T>P�DO>KQBA�?V�QEB�QOF>I�@LROQ�TEF@E
EBIA�QE>Q�QEB�BJMILVJBKQ�J>KR>I�T>P�KLQ�@LKQO>@QR>IIV�?FKAFKD�LK�ABCBKA>KQ�QERP
>IILTFKD�ABCBKA>KQ�QL�QBOJFK>QB�MI>FKQFCCdP�BJMILVJBKQ�>Q�TFII��3EB� MMBII>QB
#FSFPFLK�>CCFOJBA��6B�DO>KQBA�@BOQFCF@>QFLK�

3EB�BJMILVBOdP�@LKQBKQFLK�EBOB�FP�QE>Q�QEB�AFPQOF?RQFLK�LC�QEB�J>KR>I�T>P�PFJMIV�>K
BUMOBPPFLK�LC�QEB�@LJM>KVdP�aMEFILPLMEVb�>KA�QEBOBCLOB�COBB�LC�>KV�MLPPF?IB
@LKQO>@QR>I�@LKPBNRBK@BP��3EB�CLOJBO�BJMILVBB�@I>FJP�FQ�@LRIA�OB>PLK>?IV�?B�OB>A
>P�>K�BUMIF@FQ�PQ>QBJBKQ�LC�@LJM>KV�MLIF@FBP�FKQBKABA�QL�?B�CLIILTBA�?V�QEB
@LJM>KV�FK�QEB�P>JB�J>KKBO�>P�FC�QEBV�TBOB�BUMOBPPBA�FK�>K�>DOBBJBKQ�PFDKBA�?V
?LQE�BJMILVBO�>KA�BJMILVBBP�^

3EFP�"LROQ�E>P�ILKD�OB@LDKFWBA�QEB�@>M>@FQV�LC�QEB�@LJJLK�I>T�QL�ABSBILM�>KA
>A>MQ�QL�@ROOBKQ�KBBAP�^3EB�FKQBOBPQP�LC�BJMILVBBP�BJMILVBOP�>KA�QEB�MR?IF@�IB>A
QL�QEB�@LK@IRPFLK�QE>Q�QEB�@LJJLK�I>T�LC�-BT�)BOPBV�PELRIA�IFJFQ�QEB�OFDEQ�LC�>K
BJMILVBO�QL�CFOB�>K�BJMILVBB�>Q�TFII�

(K�LOABO�CLO�>K�LCCBO�FK�QEB�CLOJ�LC�>�MOLJFPB�QL�?B@LJB�BKCLO@B>?IB�FQ�JRPQ�?B
>@@BMQBA�� @@BMQ>K@B�TFII�ABMBKA�LK�TE>Q�QEB�MOLJFPLO�?>OD>FKBA�CLO��EB�J>V�E>SB
?>OD>FKBA�CLO�>�OBQROK�MOLJFPB�QE>Q�FC�DFSBK�TLRIA�OBPRIQ�FK�>�?FI>QBO>I�@LKQO>@Q
?LQE�MOLJFPBP�?B@LJFKD�BKCLO@B>?IB��.O�EB�J>V�E>SB�?>OD>FKBA�CLO�PLJB�>@QFLK�LO
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KLK>@QFLK�QE>Q�FC�DFSBK�LO�TFQEEBIA�TLRIA�OBKABO�EFP�MOLJFPB�BKCLO@B>?IB�>P�>
RKFI>QBO>I�@LKQO>@Q��(K�JLPQ�LC�QEB�@>PBP�FKSLISFKD�>K�BJMILVBOdP�MBOPLKKBI�MLIF@V
J>KR>I�QEB�AL@RJBKQ�FP�MOBM>OBA�TFQELRQ�>KV�KBDLQF>QFLKP�>KA�FP�SLIRKQ>OFIV
AFPQOF?RQBA�QL�QEB�TLOHCLO@B�?V�QEB�BJMILVBO��(Q�PBBHP�KL�OBQROK�MOLJFPB�COLJ�QEB
BJMILVBBP��(Q�FP�OB>PLK>?IB�QL�FKQBOMOBQ�FQ�>P�PBBHFKD�@LKQFKRBA�TLOH�COLJ�QEB
BJMILVBBP�TEL�FK�JLPQ�@>PBP�>OB�COBB�QL�NRFQ�PFK@B�QEBV�>OB�>IJLPQ�>IT>VP
BJMILVBBP�>Q�TFII�KLQ�PFJMIV�FK�QEB�PBKPB�QE>Q�QEB�BJMILVBO�@>K�CFOB�QEBJ�TFQELRQ
@>RPB�?RQ�FK�QEB�PBKPB�QE>Q�QEBV�@>K�NRFQ�TFQELRQ�?OB>@EFKD�>KV�L?IFD>QFLK��3ERP
>K>IVWBA�QEB�J>KR>I�FP�>K�LCCBO�QE>Q�PBBHP�QEB�CLOJ>QFLK�LC�>�RKFI>QBO>I
@LKQO>@Q`QEB�BJMILVBBPd�?>OD>FKBA�CLO�>@QFLK�KBBABA�QL�J>HB�QEB�LCCBO�?FKAFKD
?BFKD�QEBFO�@LKQFKRBA�TLOH�TEBK�QEBV�E>SB�KL�L?IFD>QFLK�QL�@LKQFKRB�

3EB�RKFI>QBO>I�@LKQO>@Q�>K>IVPFP�FP�MBOCB@QIV�>ABNR>QB�CLO�QE>Q�BJMILVBB�TEL�T>P
>T>OB�LC�QEB�J>KR>I�>KA�TEL�@LKQFKRBA�QL�TLOH�FKQBKAFKD�QE>Q�@LKQFKR>QFLK�QL�?B
QEB�>@QFLK�FK�BU@E>KDB�CLO�QEB�BJMILVBOdP�MOLJFPB��FQ�FP�BSBK�JLOB�EBIMCRI�FK
PRMMLOQ�LC�QE>Q�@LK@IRPFLK�FC�?RQ�CLO�QEB�BJMILVBOdP�MLIF@V�J>KR>I�QEB�BJMILVBB
TLRIA�E>SB�NRFQ��2BB�DBKBO>IIV�,��/BQFQ�a,LABOK�4KFI>QBO>I�"LKQO>@QPb����!LPQLK
4KFS��+>T�1BS������	����
�	GRAF@F>I�RPB�LC�RKFI>QBO>I�@LKQO>@Q�>K>IVPFP�FK�BJMILVJBKQ
@>PBP�FP�TFABPMOB>A
�

^ II�QE>Q�QEFP�LMFKFLK�OBNRFOBP�LC�>K�BJMILVBO�FP�QE>Q�FQ�?B�C>FO��(Q�TLRIA�?B�RKC>FO�QL
>IILT�>K�BJMILVBO�QL�AFPQOF?RQB�>�MLIF@V�J>KR>I�QE>Q�J>HBP�QEB�TLOHCLO@B�?BIFBSB
QE>Q�@BOQ>FK�MOLJFPBP�E>SB�?BBK�J>AB�>KA�QEBK�QL�>IILT�QEB�BJMILVBO�QL�OBKBDB�LK
QELPB�MOLJFPBP��6E>Q�FP�PLRDEQ�EBOB�FP�?>PF@�ELKBPQV��FC�QEB�BJMILVBO�CLO�TE>QBSBO
OB>PLK�ALBP�KLQ�T>KQ�QEB�J>KR>I�QL�?B�@>M>?IB�LC�?BFKD�@LKPQORBA�?V�QEB�@LROQ�>P�>
?FKAFKD�@LKQO>@Q�QEBOB�>OB�PFJMIB�T>VP�QL�>QQ>FK�QE>Q�DL>I�� II�QE>Q�KBBA�?B�ALKB�FP
QEB�FK@IRPFLK�FK�>�SBOV�MOLJFKBKQ�MLPFQFLK�LC�>K�>MMOLMOF>QB�PQ>QBJBKQ�QE>Q�QEBOB�FP
KL�MOLJFPB�LC�>KV�HFKA�?V�QEB�BJMILVBO�@LKQ>FKBA�FK�QEB�J>KR>I��QE>Q�OBD>OAIBPP�LC
TE>Q�QEB�J>KR>I�P>VP�LO�MOLSFABP�QEB�BJMILVBO�MOLJFPBP�KLQEFKD�>KA�OBJ>FKP�COBB
QL�@E>KDB�T>DBP�>KA�>II�LQEBO�TLOHFKD�@LKAFQFLKP�TFQELRQ�E>SFKD�QL�@LKPRIQ�>KVLKB
>KA�TFQELRQ�>KVLKBdP�>DOBBJBKQ��>KA�QE>Q�QEB�BJMILVBO�@LKQFKRBP�QL�E>SB�QEB
>?PLIRQB�MLTBO�QL�CFOB�>KVLKB�TFQE�LO�TFQELRQ�DLLA�@>RPB�

1BSBOPBA�>KA�OBJ>KABA�CLO�QOF>I�
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CASE QUESTIONS

�� 6E>Q�AFA�6LLIIBV�AL�QL�PELT�EFP�>@@BMQ>K@B�LC�QEB�QBOJP�LC�BJMILVJBKQ
LCCBOBA�QL�EFJ�

�� (K�M>OQ�LC�QEB�@>PB�KLQ�FK@IRABA�EBOB�QEB�@LROQ�KLQBP�QE>Q�,O��6LLIIBV
AFBA�a?BCLOB�LO>I�>ODRJBKQP�LK�QEFP�@>PB�b�'LT�@>K�QEBOB�?B�>KV
A>J>DBP�FC�QEB�MI>FKQFCC�E>P�AFBA��6EL�KLT�E>P�>KV�@>PB�QL�MROPRB�

�� 3EB�@LROQ�EBOB�FP�@E>KDFKD�QEB�I>T�LC�BJMILVJBKQ�FK�-BT�)BOPBV��(Q�FP
J>HFKD�@>PB�I>T�>KA�QEB�ORIB�EBOB�>OQF@RI>QBA�DLSBOKP�PFJFI>O�CRQROB
@>PBP�FK�-BT�)BOPBV��6EV�AFA�QEB�@LROQ�J>HB�QEFP�@E>KDB��6EV�FP�FQ
OBIBS>KQ�QE>Q�QEB�@LROQ�P>VP�FQ�TLRIA�?B�B>PV�CLO�>K�BJMILVBO�QL�>SLFA
QEFP�MOL?IBJ�

"E>MQBO���(KQOLAR@QFLK�QL�"LKQO>@Q�+>T

����">PBP ���



8.5 Summary and Exercises
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"LKQO>@Q�I>T�ABSBILMBA�>P�QEB�PQ>QRP�@BKQBOBA�LOD>KFW>QFLK�LC�CBRA>I�PL@FBQV�C>ABA�>KA�MBLMIB�?BD>K�QL�J>HB
@ELF@BP�>?LRQ�ELT�QEBV�JFDEQ�LOABO�QEBFO�IFSBP��(K�QEB�@>MFQ>IFPQF@�PVPQBJ�MBLMIB�J>HB�@ELF@BP�>?LRQ�ELT�QL
FKQBO>@Q�TFQE�LQEBOP�>KA`KB@BPP>OFIV`QELPB�@ELF@BP�BUMOBPPBA�>P�MOLJFPBP�JRPQ�?B�?FKAFKD�>KA�BKCLO@B>?IB�

3EB�QTL�CRKA>JBKQ>I�PLRO@BP�LC�@LKQO>@Q�I>T�>OB�	�
�QEB�@LJJLK�I>T�>P�ABSBILMBA�FK�QEB�PQ>QB�@LROQP�>KA�>P
PRJJ>OFWBA�FK�QEB�1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�>KA�	�
�QEB�4KFCLOJ�"LJJBO@F>I�"LAB�CLO�QEB�P>IB�LC
DLLAP��(K�DBKBO>I�QEB�4""�FP�JLOB�IF?BO>I�QE>K�QEB�@LJJLK�I>T�FK�RMELIAFKD�QEB�BUFPQBK@B�LC�>�@LKQO>@Q�

3VMBP�LC�@LKQO>@QP�@>K�?B�AFPQFKDRFPEBA�?V�CLRO�@OFQBOF>��	�
�BUMOBPP�>KA�FJMIFBA�FK@IRAFKD�NR>PF�@LKQO>@QP
FJMIFBA�?V�I>T��	�
�?FI>QBO>I�>KA�RKFI>QBO>I��	�
�BKCLO@B>?IB�>KA�RKBKCLO@B>?IB��>KA�	�
�@LJMIBQBA�	BUB@RQBA
�>KA
RK@LJMIBQBA�	BUB@RQLOV
��3L�RKABOPQ>KA�@LKQO>@Q�I>T�FQ�FP�KB@BPP>OV�QL�J>PQBO�QEBPB�AFPQFK@QFLKP�>KA�QEBFO
KR>K@BP�

"E>MQBO���(KQOLAR@QFLK�QL�"LKQO>@Q�+>T

���
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SELF-TEST QUESTIONS
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Chapter 9

The Agreement

LEARNING OBJECTIVES

 CQBO�OB>AFKD�QEFP�@E>MQBO�VLR�PELRIA�RKABOPQ>KA�QEB�CLIILTFKD�

�� 6E>Q�>�@LKQO>@Q�LCCBO�FP�>KA�TE>Q�MOLMLP>IP�>OB�KLQ�LCCBOP
�� 'LT�>K�LCCBO�FP�@LJJRKF@>QBA
�� 'LT�ABCFKFQB�QEB�LCCBO�KBBAP�QL�?B
�� 'LT�ILKD�>K�LCCBO�FP�DLLA�CLO
�� 'LT�>K�LCCBO�FP�>@@BMQBA�TEL�@>K�>@@BMQ�FQ�>KA�TEBK�>@@BMQ>K@B�FP

BCCB@QFSB

(K�QEFP�@E>MQBO�TB�?BDFK�QEB�CFOPQ�LC�QEB�CLRO�?OL>A�FKNRFOFBP�LC�@LKQO>@Q�I>T
JBKQFLKBA�FK"E>MQBO����(KQOLAR@QFLK�QL�"LKQO>@Q�+>T���#FA�QEB�M>OQFBP�@OB>QB�>
S>IFA�@LKQO>@Q��3EB�>KPTBO�FP�KLQ�>IT>VP�L?SFLRP��QEB�O>KDB�LC�C>@QLOP�QE>Q�JRPQ�?B
Q>HBK�FKQL�>@@LRKQ�@>K�?B�I>ODB�>KA�QEBFO�OBI>QFLKPEFMP�PR?QIB��2FK@B
?RPFKBPPMBLMIB�COBNRBKQIV�@LKAR@Q�@LKQO>@Q�KBDLQF>QFLKP�TFQELRQ�QEB�>PPFPQ>K@B�LC�>
I>TVBO�FQ�FP�FJMLOQ>KQ�QL�>QQBKA�QL�QEB�KR>K@BP�FK�LOABO�QL�>SLFA�IBD>I�QOLR?IB�>Q�QEB
LRQPBQ��6EBQEBO�>�@LKQO>@Q�E>P�?BBK�CLOJBA�ABMBKAP�FK�QROK�LK�TEBQEBO

�� QEB�M>OQFBP�OB>@EBA�>K�>DOBBJBKQ�	QEB�CL@RP�LC�QEFP�@E>MQBO
�
�� @LKPFABO>QFLK�T>P�MOBPBKQ�
�� QEB�>DOBBJBKQ�T>P�IBD>I��>KA
�� QEB�M>OQFBP�BKQBOBA�FKQL�QEB�@LKQO>@Q�LC�QEBFO�LTK�COBB�TFII�TFQE

HKLTIBADB�LC�QEB�C>@QP�>KA�TFQE�QEB�@>M>@FQV�QL�J>HB�>�@LKQO>@Q�

%>@QLOP�����>KA���>OB�QEB�PR?GB@QP�LC�PR?PBNRBKQ�@E>MQBOP�

���



9.1 The Agreement in General
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�FK�LOABO
QL�CLOJ�>�@LKQO>@Q�b2>JRBI�6FIIFPQLK�a%OBBALJ�LC�"LKQO>@QbCornell Law Quarterly�
	����
�����

 IQELRDE�>DOBBJBKQP�J>V�Q>HB�>KV�CLOJ�FK@IRAFKD�RKPMLHBK�@LKAR@Q�?BQTBBK�QEB
M>OQFBP�QEBV�>OB�RPR>IIV�PQOR@QROBA�FK�QBOJP�LC�>K�LCCBO�>KA�>K�>@@BMQ>K@B�4KFCLOJ
"LJJBO@F>I�"LAB�2B@QFLK������	�
�3EBPB�QTL�@LJMLKBKQP�TFII�?B�QEB�CL@RP�LC�LRO
AFP@RPPFLK��-LQB�ELTBSBO�QE>Q�KLQ�BSBOV�>DOBBJBKQ�FK�QEB�?OL>ABPQ�PBKPB�LC�QEB
TLOA�KBBA�@LKPFPQ�LC�>K�LCCBO�>KA�>K�>@@BMQ>K@B�>KA�QE>Q�FQ�FP�BKQFOBIV�MLPPF?IB
QEBOBCLOB�CLO�QTL�MBOPLKP�QL�OB>@E�>DOBBJBKQ�TFQELRQ�CLOJFKD�>�@LKQO>@Q��%LO
BU>JMIB�MBLMIB�J>V�>DOBB�QE>Q�QEB�TB>QEBO�FP�MIB>P>KQ�LO�QE>Q�FQ�TLRIA�?B
MOBCBO>?IB�QL�DL�LRQ�CLO�"EFKBPB�CLLA�O>QEBO�QE>K�QL�PBB�>�CLOBFDK�CFIJ��FK�KBFQEBO
@>PB�E>P�>�@LKQO>@Q�?BBK�CLOJBA��.KB�LC�QEB�J>GLO�CRK@QFLKP�LC�QEB�I>T�LC�@LKQO>@QP
FP�QL�PLOQ�LRQ�QELPB�>DOBBJBKQP�QE>Q�>OB�IBD>IIV�?FKAFKD`QELPB�QE>Q�>OB
@LKQO>@QP`COLJ�QELPB�QE>Q�>OB�KLQ�
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The Objective Test

(K�FKQBOMOBQFKD�>DOBBJBKQP�@LROQP�DBKBO>IIV�>MMIV�>Kobjective standard �

	LRQT>OAIV�>P�>K�L?PBOSBO�TLRIA�FKQBOMOBQ��KLQ�PR?GB@QFSBIV
��3EB�1BPQ>QBJBKQ
	2B@LKA
�LC�"LKQO>@QP�ABCFKBPagreement>P�>�aJ>KFCBPQ>QFLK�LC�JRQR>I�>PPBKQ�?V�QTL
LO�JLOB�MBOPLKP�QL�LKB�>KLQEBO�b4KFCLOJ�"LJJBO@F>I�"LAB�2B@QFLK���3EB�4KFCLOJ
"LJJBO@F>I�"LAB�ABCFKBPagreement>P�aQEB�?>OD>FK�LC�QEB�M>OQFBP�FK�C>@Q�>P�CLRKA�FK
QEBFO�I>KDR>DB�LO�?V�FJMIF@>QFLK�COLJ�LQEBO�@FO@RJPQ>K@BP�FK@IRAFKD�@LROPB�LC
AB>IFKD�LO�RP>DB�LC�QO>AB�LO�@LROPB�LC�MBOCLOJ>K@B�b4KFCLOJ�"LJJBO@F>I�"LAB
2B@QFLK������	�
�3EB�@OFQF@>I�NRBPQFLK�FP�TE>Q�QEB�M>OQFBP�P>FA�LO�AFA�KLQ�TE>Q�QEBV
QELRDEQ�QEBV�P>FA�LO�AFA�LO�KLQ�TE>Q�FJMOBPPFLK�QEBV�QELRDEQ�QEBV�TBOB�J>HFKD�

3EB�AFPQFK@QFLK�?BQTBBK�L?GB@QFSB�>KA�PR?GB@QFSB�PQ>KA>OAP�@OLMP�RM�L@@>PFLK>IIV
TEBK�LKB�MBOPLK�@I>FJP�EB�PMLHB�FK�GBPQ��3EB�SF@B�MOBPFABKQ�LC�>�@LJM>KV�QE>Q
J>KRC>@QROBA�MRK@E?L>OAP�RPBA�FK�D>J?IFKD�QBPQFCFBA�QL�QEB�6>PEFKDQLK�2Q>QB
&>JB�"LJJFPPFLK�QE>Q�EB�TLRIA�M>V���������QL�>KVLKB�TEL�CLRKA�>�a@OLLHBA
?L>OA�b�!>OKBP�>�?>OQBKABO�TEL�E>A�MRO@E>PBA�QTL�?L>OAP�QE>Q�TBOB�@OLLHBA
PLJB�QFJB�?BCLOB�?OLRDEQ�LKB�QL�QEB�@LJM>KV�LCCF@B�>KA�ABJ>KABA�M>VJBKQ��3EB
@LJM>KV�OBCRPBA�@I>FJFKD�QE>Q�QEB�PQ>QBJBKQ�T>P�J>AB�FK�GBPQ�	QEB�>RAFBK@B�>Q�QEB
@LJJFPPFLK�EB>OFKD�E>A�I>RDEBA�TEBK�QEB�LCCBO�T>P�J>AB
��3EB�@LROQ�AFP>DOBBA
ELIAFKD�QE>Q�FQ�T>P�OB>PLK>?IB�QL�FKQBOMOBQ�QEB�MIBADB�LC���������>P�>�JB>KP�LC
MOLJLQFKD�MRK@E?L>OAP�

:(<C�QEB�GBPQ�FP�KLQ�>MM>OBKQ�>KA�>�OB>PLK>?IB�EB>OBO�TLRIA�?BIFBSB�QE>Q�>K�LCCBO�T>P
?BFKD�J>AB�QEBK�QEB�PMB>HBO�OFPHP�QEB�CLOJ>QFLK�LC�>�@LKQO>@Q�TEF@E�T>P�KLQ
FKQBKABA��(Q�FP�QEB�L?GB@QFSB�J>KFCBPQ>QFLKP�LC�QEB�LCCBOLO�QE>Q�@LRKQ�>KA�KLQ�PB@OBQ
RKBUMOBPPBA�FKQBKQFLKP��(C�>�M>OQVdP�TLOAP�LO�>@QP�GRADBA�?V�>�OB>PLK>?IB�PQ>KA>OA
J>KFCBPQ�>K�FKQBKQFLK�QL�>DOBB�FK�OBD>OA�QL�QEB�J>QQBO�FK�NRBPQFLK�QE>Q�>DOBBJBKQ
FP�BPQ>?IFPEBA�>KA�FQ�FP�FJJ>QBOF>I�TE>Q�J>V�?B�QEB�OB>I�?RQ�RKBUMOBPPBA�PQ>QB�LC
QEB�M>OQVdP�JFKA�LK�QEB�PR?GB@Q�Barnes v. Treece�����/��A������	6>PE�� MM������
�

Lucy v. Zehmer	2B@QFLK��������.?GB@QFSB�(KQBKQFLK�>Q�QEB�BKA�LC�QEB�@E>MQBO

FIIRPQO>QBP�QE>Q�>�M>OQVdP�OB>I�PQ>QB�LC�JFKA�JRPQ�?B�BUMOBPPBA�QL�QEB�LQEBO�M>OQV
O>QEBO�QE>K�FK�>K�>PFAB�QL�LKBdP�PMLRPB�

�� )RADFKD�PLJBQEFKD�>P�>K
LRQPFABO�TLRIA�RKABOPQ>KA�FQ�
KLQ�PR?GB@QFSB�
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KEY TAKEAWAY

%RKA>JBKQ>IIV�>�@LKQO>@Q�FP�>�IBD>IIV�?FKAFKD�aJBBQFKD�LC�QEB�JFKAPb
?BQTBBK�QEB�M>OQFBP��(Q�FP�KLQ�QEB�RKBUMOBPPBA�FKQBKQFLK�FK�QEB�JFKAP�LC�QEB
M>OQFBP�QE>Q�ABQBOJFKBP�TEBQEBO�QEBOB�T>P�a>�JBBQFKD�b�3EB�QBPQ�FP
L?GB@QFSB��ELT�TLRIA�>�OB>PLK>?IB�MBOPLK�FKQBOMOBQ�QEB�FKQBO>@QFLK�

EXERCISES

�� %LO�QEB�MROMLPBP�LC�ABQBOJFKFKD�TEBQEBO�>�M>OQV�E>A�>�@LKQO>@QR>I
FKQBKQFLK�TEV�AL�@LROQP�BJMILV�>K�L?GB@QFSB�O>QEBO�QE>K�>�PR?GB@QFSB
QBPQ�

�� 6E>Q�FP�QEB�OBI>QFLKPEFM�?BQTBBK�aQEB�BJME>PFP�I>FA�LK�QEB�BDL�>KA�QEB
FKAFSFAR>I�TFIIb�FK�JLABOK�QFJBP�	6FIIFPQLK
�>KA�QEB�@LK@BMQ�LC�QEB
@LKQO>@QR>I�>DOBBJBKQ�
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9.2 The Offer

LEARNING OBJECTIVES

�� *KLT�QEB�ABCFKFQFLK�LCoffer�
�� 1B@LDKFWB�QE>Q�PLJB�MOLMLP>IP�>OB�KLQ�LCCBOP�
�� 4KABOPQ>KA�QEB�QEOBB�BPPBKQF>IP�LC�>K�LCCBO��FKQBKQ�@LJJRKF@>QFLK�>KA

ABCFKFQBKBPP�
�� *KLT�TEBK�>K�LCCBO�BUMFOBP�>KA�@>K�KL�ILKDBO�?B�>@@BMQBA�

.CCBO�>KA�>@@BMQ>K@B�J>V�PBBJ�QL�?B�PQO>FDEQCLOT>OA�@LK@BMQP�>P�QEBV�>OB�TEBK
QTL�MBLMIB�JBBQ�C>@B�QL�C>@B��!RQ�FK�>�@LJJBO@F>I�PL@FBQV�QEB�T>VP�LC�J>HFKD
LCCBOP�>KA�>@@BMQFKD�QEBJ�>OB�KB>OIV�FKCFKFQB�� �OBQ>FI�PQLOB�>ASBOQFPBP�FQP
JBO@E>KAFPB�FK�QEB�KBTPM>MBO�� �PBIIBO�J>HBP�EFP�LCCBO�?V�J>FI�LO�LSBO�QEB�(KQBOKBQ�
 �QBIBMELKB�@>IIBO�PQ>QBP�QE>Q�EFP�LCCBO�TFII�PQ>KA�CLO�QBK�A>VP�� K�LCCBO�IB>SBP�LMBK�>
@OR@F>I�QBOJ�� K�>R@QFLKBBO�PBBHP�?FAP�� K�LCCBOLO�DFSBP�QEB�LCCBOBB�>�@ELF@B�� II
QEBPB�PFQR>QFLKP�@>K�O>FPB�QOF@HV�NRBPQFLKP�>P�@>K�@LOOBPMLKAFKD�PFQR>QFLKP
FKSLISFKD�>@@BMQ>K@BP�

The Definition of Offer

3EB�1BPQ>QBJBKQ�ABCFKBPoffer � >P�aQEB�J>KFCBPQ>QFLK�LC�TFIIFKDKBPP�QL�BKQBO�FKQL�>
?>OD>FK�PL�J>AB�>P�QL�GRPQFCV�>KLQEBO�MBOPLK�FK�RKABOPQ>KAFKD�QE>Q�EFP�>PPBKQ�QL
QE>Q�?>OD>FK�FP�FKSFQBA�>KA�TFII�@LK@IRAB�FQ�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP
2B@QFLK����3TL�HBV�BIBJBKQP�>OB�FJMIF@FQ�FK�QE>Q�ABCFKFQFLK��QEB�LCCBO�JRPQ�?B
@LJJRKF@>QBA�>KA�FQ�JRPQ�?B�ABCFKFQB��!BCLOB�@LKPFABOFKD�QEBPB�OBNRFOBJBKQP�TB
BU>JFKB�QEB�QEOBPELIA�NRBPQFLK�LC�TEBQEBO�>K�LCCBO�T>P�FKQBKABA��+BQ�RP�ILLH�>Q
MOLMLP>IP�QE>Q�J>V�ILLH�IFHB�?RQ�>OB�KLQ�LCCBOP�

Proposals That Are Not Offers
Advertisements

,LPQ�>ASBOQFPBJBKQP�MOF@B�NRLQ>QFLKP�>KA�FKSFQ>QFLKP�QL�?FA�>OB�KLQ�@LKPQORBA�>P
LCCBOP�� �KLQF@B�FK�QEB�KBTPM>MBO�QE>Q�>�?F@V@IB�FP�LK�P>IB�CLO������FP�KLOJ>IIV
FKQBKABA�LKIV�>P�>K�FKSFQ>QFLK�QL�QEB�MR?IF@�QL�@LJB�QL�QEB�PQLOB�QL�J>HB�>
MRO@E>PB��2FJFI>OIV�>�PQ>QBJBKQ�QE>Q�>�PBIIBO�@>K�aNRLQBb�>�RKFQ�MOF@B�QL�>
MOLPMB@QFSB�MRO@E>PBO�FP�KLQ�?V�FQPBIC�LC�PRCCF@FBKQ�ABCFKFQBKBPP�QL�@LKPQFQRQB�>K
LCCBO��NR>KQFQV�QFJB�LC�ABIFSBOV�>KA�LQEBO�FJMLOQ>KQ�C>@QLOP�>OB�JFPPFKD�COLJ�PR@E
>�PQ>QBJBKQ��%OBNRBKQIV�FK�LOABO�QL�>SLFA�@LKPQOR@QFLK�LC�>�PQ>QBJBKQ�>?LRQ�MOF@B�� 3EB�MOLMLP>I�RMLK�TEF@E�QEB

@LKQO>@Q�FP�?>PBA�
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>KA�NR>KQFQV�>P�>K�LCCBO�>�PBIIBO�LO�?RVBO�J>V�P>V�a,>HB�JB�>K�LCCBO�b�2R@E�>
PQ>QBJBKQ�L?SFLRPIV�PRDDBPQP�QE>Q�KL�LCCBO�E>P�VBQ�?BBK�J>AB��3EFP�MOFK@FMIB
RPR>IIV�>MMIFBP�QL�FKSFQ>QFLKP�CLO�?FAP�	B�D��COLJ�@LKQO>@QLOP�LK�>�?RFIAFKD�MOLGB@Q
�
,>KV�CLOJP�RPBA�?V�P>IBP�OBMOBPBKQ>QFSBP�>P�@LKQO>@QP�FKAF@>QB�QE>Q�?V�PFDKFKD�QEB
@RPQLJBO�FP�J>HFKD�>K�LCCBO�QL�?B�>@@BMQBA�?V�QEB�ELJB�LCCF@B�>KA�FP�KLQ�>@@BMQFKD
>K�LCCBO�J>AB�?V�QEB�P>IBP�OBMOBPBKQ>QFSB�

 IQELRDE�>ASBOQFPBJBKQP�MOF@B�NRLQ>QFLKP�>KA�QEB�IFHB�>OB�DBKBO>IIV�KLQ�LCCBOP�QEB
C>@QP�FK�B>@E�@>PB�>OB�FJMLOQ>KQ��4KABO�QEB�MOLMBO�@FO@RJPQ>K@BP�>K�>ASBOQFPBA
PQ>QBJBKQ�@>K�?B�@LKPQORBA�>P�>K�LCCBO�>P�PELTK�FK�QEB�TBII�HKLTKLefkowitz@>PB
	2B@QFLK�������� ASBOQFPBJBKQP�>P�.CCBOP�>Q�QEB�BKA�LC�QEB�@E>MQBO
�FK�TEF@E�QEB
LCCBKABA�@RPQLJBO�>@QBA�>P�EFP�LTK�I>TVBO�>KA�MROPRBA�>K�>MMB>I�QL�QEB�,FKKBPLQ>
2RMOBJB�"LROQ�>D>FKPQ�>�,FKKB>MLIFP�ABM>OQJBKQ�PQLOB�QE>Q�QLLH�?>@H�FQP
>ASBOQFPBA�LCCBO�

#BPMFQB�QEB�@LJJLK�I>T�ORIB�QE>Q�>ASBOQFPBJBKQP�>OB�KLOJ>IIV�QL�?B�@LKPFABOBA
FKSFQ>QFLKP�O>QEBO�QE>K�LCCBOP�IBDFPI>QFLK�>KA�DLSBOKJBKQ�OBDRI>QFLKP�J>V�LCCBO
OBAOBPP��%LO�J>KV�VB>OP�OBQ>FI�CLLA�PQLOBP�E>SB�?BBK�PR?GB@Q�QL�>�ORIB�MOLJRID>QBA
?V�QEB�%BABO>I�3O>AB�"LJJFPPFLK�	%3"
�QE>Q�DLLAP�>ASBOQFPBA�>P�aPMB@F>IPb�JRPQ�?B
>S>FI>?IB�>KA�JRPQ�?B�PLIA�>Q�QEB�MOF@B�>ASBOQFPBA��(Q�FP�RKI>TCRI�CLO�>�OBQ>FI�@E>FK
KLQ�QL�E>SB�>K�>ASBOQFPBA�FQBJ�FK�B>@E�LC�FQP�PQLOBP�>KA�FK�PRCCF@FBKQ�NR>KQFQV�RKIBPP
QEB�>ASBOQFPBJBKQ�PMB@FCF@>IIV�PQ>QBP�ELT�JR@E�FP�PQL@HBA�>KA�TEF@E�?O>K@E�PQLOBP
AL�KLQ�@>OOV�FQ��,>KV�PQ>QBP�E>SB�BK>@QBA�@LKPRJBO�MOLQB@QFLK�PQ>QRQBP�QE>Q�M>O>IIBI
QEB�%3"�ORIB�

Invitations to Bid

(KSFQ>QFLKP�QL�?FA�>OB�>IPL�KLQ�DBKBO>IIV�@LKPQORBA�>P�LCCBOP�� K�>R@QFLKBBO�ALBP�KLQ
J>HB�LCCBOP�?RQ�PLIF@FQP�LCCBOP�COLJ�QEB�@OLTA��a,>V�(�E>SB�>K�LCCBO�`�����������
������(�E>SB�>K�LCCBO�CLO�������#L�(�EB>O�������,>V�(�E>SB�>K�LCCBO�b

Communication

 �@LKQO>@Q�FP�>K�>DOBBJBKQ�FK�TEF@E�B>@E�M>OQV�>PPBKQP�QL�QEB�QBOJP�LC�QEB�LQEBO
M>OQV��6FQELRQ�JRQR>I�>PPBKQ�QEBOB�@>KKLQ�?B�>�@LKQO>@Q�>KA�QEFP�FJMIFBP�QE>Q�QEB
>PPBKQ�B>@E�MBOPLK�DFSBP�JRPQ�?B�TFQE�OBCBOBK@B�QL�QE>Q�LC�QEB�LQEBO��(C�3LKF�MI>@BP
PBSBO>I�>IQBOK>QFSB�LCCBOP�LK�QEB�Q>?IB�LKIV�LKB�LC�TEF@E�@>K�?B�>@@BMQBA�>KA
FKSFQBP�2>KAV�QL�@ELLPB�KL�@LKQO>@Q�FP�CLOJBA�FC�2>KAV�P>VP�JBOBIV�a(�>@@BMQ�VLRO
QBOJP�b�2>KAV�JRPQ�PMB@FCV�TEF@E�LCCBO�PEB�FP�>PPBKQFKD�QL�

%OLJ�QEFP�DBKBO>I�MOLMLPFQFLK�FQ�CLIILTP�QE>Q�KL�@LKQO>@Q�@>K�?B�IBD>IIV�?FKAFKD
RKIBPP�>K�LCCBO�FP�FK�C>@Q�@LJJRKF@>QBA�QL�QEB�LCCBOBB��(C�VLR�TOFQB�>K�B�J>FI�QL�>
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COFBKA�TFQE�>K�LCCBO�QL�PBII�VLRO�@>O�CLO�>�@BOQ>FK�PRJ�>KA�QEBK�DBQ�AFPQO>@QBA�>KA
CLODBQ�QL�PBKA�FQ�KL�LCCBO�E>P�?BBK�J>AB��(C�VLRO�COFBKA�@LFK@FABKQ>IIV�B�J>FIP�VLR
QEB�CLIILTFKD�A>V�>KA�P>VP�QE>Q�PEB�T>KQP�QL�?RV�VLRO�@>O�>KA�K>JBP�QEB�P>JB�PRJ
KL�@LKQO>@Q�E>P�?BBK�J>AB��'BO�B�J>FI�QL�VLR�FP�KLQ�>K�>@@BMQ>K@B�PFK@B�PEB�AFA�KLQ
HKLT�LC�VLRO�LCCBO��FQ�FP�FKPQB>A�>K�LCCBO�LO�>K�FKSFQ>QFLK�QL�J>HB�>K�LCCBO��-LO
TLRIA�QEBOB�E>SB�?BBK�>�@LKQO>@Q�FC�VLR�E>A�PBKQ�VLRO�@LJJRKF@>QFLK�>KA�QEB�QTL
B�J>FIP�@OLPPBA�FK�@V?BOPM>@B��!LQE�B�J>FIP�TLRIA�?B�LCCBOP�>KA�CLO�>�S>IFA�@LKQO>@Q
QL�?B�CLOJBA�FQ�TLRIA�PQFII�?B�KB@BPP>OV�CLO�LKB�LC�VLR�QL�>@@BMQ�QEB�LQEBOdP�LCCBO�
 K�LCCBO�FP�KLQ�BCCB@QFSB�RKQFI�FQ�FP�OB@BFSBA�?V�QEB�LCCBOBB�	>KA�QE>QdP�>IPL�QORB�LC�>
OBSL@>QFLK�LC�QEB�LCCBO�>KA�>�OBGB@QFLK�LC�QEB�LCCBO�?V�QEB�LCCBOBB
�

3EB�OBNRFOBJBKQ�QE>Q�>K�LCCBO�?B�@LJJRKF@>QBA�ALBP�KLQ�JB>K�QE>Q�BSBOV�QBOJ
JRPQ�?B�@LJJRKF@>QBA��8LR�@>II�RM�VLRO�COFBKA�>KA�LCCBO�QL�PBII�EFJ�VLRO�@>O��8LR
QBII�EFJ�QEB�MOF@B�>KA�PQ>OQ�QL�QBII�EFJ�QE>Q�VLR�TFII�QEOLT�FK�QEB�PKLT�QFOBP�?RQ�TFII
KLQ�M>V�CLO�>�KBT�FKPMB@QFLK�>KA�QE>Q�VLR�BUMB@Q�QL�HBBM�QEB�@>O�>KLQEBO�QEOBB
TBBHP��(JM>QFBKQIV�EB�@RQP�VLR�LCC�>KA�P>VP�a-BSBO�JFKA�>?LRQ�>II�QE>Q��(dII�>@@BMQ
VLRO�LCCBO�LK�TE>QBSBO�QBOJP�VLR�T>KQ�b�8LR�>KA�EB�E>SB�>�@LKQO>@Q�

3EBPB�MOFK@FMIBP�>MMIV�QL�RKHKLTK�LCCBOP�LC�OBT>OA�� K�LCCBO�LC�>�OBT>OA
@LKPQFQRQBP�>�RKFI>QBO>I�@LKQO>@Q�QE>Q�@>K�?B�J>AB�?FKAFKD�LKIV�?V�MBOCLOJFKD�QEB
Q>PH�CLO�TEF@E�QEB�OBT>OA�FP�LCCBOBA��2RMMLPB�QE>Q�!LKKFB�MLPQP�LK�>�QOBB�>�PFDK
LCCBOFKD�>�OBT>OA�CLO�OBQROKFKD�EBO�JFPPFKD�ALD��(C�VLR�P>T�QEB�PFDK�CLRKA�QEB�ALD
>KA�OBQROKBA�FQ�VLR�TLRIA�E>SB�CRICFIIBA�QEB�BPPBKQF>IP�LC�QEB�LCCBO��!RQ�FC�VLR
@E>K@BA�RMLK�QEB�ALD�OB>A�QEB�Q>D�>OLRKA�FQP�KB@H�>KA�OBQROKBA�FQ�TFQELRQ�BSBO
E>SFKD�?BBK�>T>OB�QE>Q�>�OBT>OA�T>P�LCCBOBA�QEBK�VLR�E>SB�KLQ�OBPMLKABA�QL�QEB
LCCBO�BSBK�FC�VLR�>@QBA�FK�QEB�ELMB�QE>Q�QEB�LTKBO�TLRIA�OBT>OA�VLR��3EBOB�FP�KL
@LKQO>@QR>I�L?IFD>QFLK�

(K�J>KV�PQ>QBP�>�AFCCBOBKQ�OBPRIQ�CLIILTP�COLJ�>K�LCCBO�LC�>�OBT>OA�?V�>
DLSBOKJBKQ>I�BKQFQV��"LJJLKIV�IL@>I�LOAFK>K@BP�MOLSFAB�QE>Q�>�PQ>KAFKD�OBT>OA
LC�P>V�������TFII�?B�M>FA�QL�>KVLKB�MOLSFAFKD�FKCLOJ>QFLK�QE>Q�IB>AP�QL�QEB�>OOBPQ
>KA�@LKSF@QFLK�LC�>OPLKFPQP��3L�@LIIB@Q�QEB�OBT>OA�FQ�FP�KLQ�KB@BPP>OV�CLO�>�MBOPLK
TEL�ALBP�CROKFPE�IL@>I�>RQELOFQFBP�TFQE�PR@E�FKCLOJ>QFLK�QL�HKLT�QE>Q�>�OBT>OA
LOAFK>K@B�BUFPQP��(K�@LKQO>@Q�QBOJP�QEB�PQ>KAFKD�OBT>OA�FP�SFBTBA�>P�>�JB>KP�LC
PBQQFKD�>�@IFJ>QB�FK�TEF@E�MBLMIB�TFII�?B�BK@LRO>DBA�QL�>@Q�FK�@BOQ>FK�T>VP�FK�QEB
BUMB@Q>QFLK�QE>Q�QEBV�TFII�B>OK�RKHKLTK�OBT>OAP��(Q�FP�>IPL�MLPPF?IB�QL�SFBT�QEB
@I>FJ�QL�>�OBT>OA�>P�KLK@LKQO>@QR>I��QEB�OFDEQ�QL�OB@BFSB�FQ�FP�DR>O>KQBBA�FKPQB>A
?V�QEB�IL@>I�LOAFK>K@B�

 IQELRDE�>�@LJMIBQBA�>@Q�@>IIBA�CLO�?V�>K�RKHKLTK�MOFS>QB�LCCBO�ALBP�KLQ�DFSB�OFPB
QL�>�@LKQO>@Q�M>OQF>I�MBOCLOJ>K@B�RPR>IIV�ALBP��2RMMLPB� MBU�!>HBOV�MLPQP�>�KLQF@B
LCCBOFKD�>�LKB�TBBH�?LKRP�QL�>II�?>HBOP�TEL�TLOH�>Q�IB>PQ�PFU�JLKQEP�FK�QEB�HFQ@EBK�
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"E>OIBKB�TLOHP�QTL�JLKQEP�?BCLOB�AFP@LSBOFKD�QEB�KLQF@B�LK�QEB�?RIIBQFK�?L>OA�
'BO�LOFDFK>I�FDKLO>K@B�LC�QEB�LCCBO�TFII�KLQ�ABCB>Q�EBO�@I>FJ�QL�QEB�?LKRP�FC�PEB
@LKQFKRBP�TLOHFKD�CLO�QEB�LCCBO�PBOSBP�>P�>K�FKAR@BJBKQ�QL�@LJMIBQB�QEB
MBOCLOJ>K@B�@>IIBA�CLO�

Definiteness

3EB�@LJJLK�I>T�OB>PLK>?IV�OBNRFOBP�QE>Q�>K�LCCBO�PMBII�LRQ�QEB�BPPBKQF>I�MOLMLPBA
QBOJP�TFQE�PRCCF@FBKQdefiniteness � `@BOQ>FKQV�LC�QBOJP�QE>Q�BK>?IBP�>�@LROQ�QL
LOABO�BKCLO@BJBKQ�LO�JB>PROB�A>J>DBP�FK�QEB�BSBKQ�LC�>�?OB>@E�� P�FQ�E>P�LCQBK
?BBK�MRQ�a3EB�I>T�ALBP�KLQ�J>HB�@LKQO>@QP�CLO�QEB�M>OQFBP��FQ�JBOBIV�BKCLO@BP�QEB
ARQFBP�TEF@E�QEBV�E>SB�RKABOQ>HBKb�	2FJMPLK������M����
��3ERP�>�PRMMLPBA
MOLJFPB�QL�PBII�aPR@E�@L>I�>P�QEB�MOLJFPLO�J>V�TFPE�QL�PBIIb�FP�KLQ�>K�BKCLO@B>?IB
QBOJ�?B@>RPB�QEB�PBIIBO�QEB�@L>I�@LJM>KV�RKABOQ>HBP�KL�ARQV�QL�PBII�>KVQEFKD
RKIBPP�FQ�TFPEBP�QL�AL�PL��$PPBKQF>I�QBOJP�@BOQ>FKIV�FK@IRAB�MOF@B�>KA�QEB�TLOH�QL�?B
ALKB��!RQ�KLQ�BSBOV�LJFPPFLK�FP�C>Q>I��CLO�BU>JMIB�>P�ILKD�>P�>�JFPPFKD�QBOJ�@>K�?B
CFUBA�?V�OBCBOOFKD�QL�PLJB�BUQBOK>I�PQ>KA>OA`PR@E�>P�aKL�I>QBO�QE>K�QEB�CFOPQ
COLPQb`QEB�LCCBO�FP�PRCCF@FBKQIV�ABCFKFQB�

(K�J>GLO�?RPFKBPP�QO>KP>@QFLKP�FKSLISFKD�BUQBKPFSB�KBDLQF>QFLKP�QEB�M>OQFBP�LCQBK
PFDK�>�MOBIFJFK>OV�a>DOBBJBKQ�FK�MOFK@FMIBb�?BCLOB�>�ABQ>FIBA�@LKQO>@Q�FP�AO>CQBA�
3EBPB�MOBIFJFK>OV�>DOBBJBKQP�J>V�?B�ABCFKFQB�BKLRDE�QL�@OB>QB�@LKQO>@Q�IF>?FIFQV
BSBK�QELRDE�QEBV�I>@H�J>KV�LC�QEB�QBOJP�CLRKA�FK�>�QVMF@>I�@LKQO>@Q��%LO�BU>JMIB
FK�>�C>JLRP������@>PB�>�3BU>P�GROV�@LK@IRABA�QE>Q�>K�>DOBBJBKQ�J>AB�aFK
MOFK@FMIBb�?BQTBBK�QEB�/BKKWLFI�"LJM>KV�>KA�QEB�&BQQV�.FI�"LJM>KV�>KA�KLQ
BKQFOBIV�CFKFPEBA�T>P�?FKAFKD�>KA�QE>Q�3BU>@L�E>A�RKI>TCRIIV�FKQBOCBOBA�TFQE�QEBFO
@LKQO>@Q�� P�>�OBPRIQ�3BU>@L�T>P�EBIA�IF>?IB�CLO�LSBO�����?FIIFLK�TEF@E�T>P�PBQQIBA
CLO����?FIIFLK�>CQBO�3BU>@L�TBKQ�FKQL�?>KHORMQ@V�

.CCBOP�QE>Q�PQ>QB�>IQBOK>QFSBP�>OB�ABCFKFQFSB�FC�B>@E�>IQBOK>QFSB�FP�ABCFKFQB��#>SFA
LCCBOP�2EBFI>�QEB�LMMLOQRKFQV�QL�?RV�LKB�LC�QTL�>RQLJL?FIBP�>Q�>�CFUBA�MOF@B�TFQE
ABIFSBOV�FK�QTL�JLKQEP�>KA�QEB�@ELF@B�LC�SBEF@IB�IBCQ�QL�#>SFA��2EBFI>�>@@BMQP��3EB
@LKQO>@Q�FP�S>IFA��(C�LKB�LC�QEB�@>OP�FP�ABPQOLVBA�FK�QEB�FKQBOS>I�?BCLOB�ABIFSBOV�#>SFA
FP�L?IFD>QBA�QL�ABIFSBO�QEB�LQEBO�@>O��2LJBQFJBP�ELTBSBO�TE>Q�>MMB>OP�QL�?B�>K
LCCBO�FK�QEB�>IQBOK>QFSB�J>V�?B�PLJBQEFKD�BIPB��"E>OIBP�J>HBP�>�AB>I�QL�PBII�EFP
?RPFKBPP�QL�!BOKFB�� P�M>OQ�LC�QEB�?>OD>FK�"E>OIBP�>DOBBP�KLQ�QL�@LJMBQB�TFQE
!BOKFB�CLO�QEB�KBUQ�QTL�VB>OP�>KA�FC�EB�ALBP�QL�M>V���������6EBQEBO�QEFP�FP�>K
>IQBOK>QFSB�@LKQO>@Q�ABMBKAP�LK�QEB�@FO@RJPQ>K@BP�>KA�FKQBKQFLKP�LC�QEB�M>OQFBP��(C
FQ�FP�QEBK�"E>OIBP�FP�COBB�QL�@LJMBQB�>P�ILKD�>P�EB�M>VP�!BOKFB���������.K�QEB�LQEBO
E>KA�QEB�FKQBKQFLK�JFDEQ�E>SB�?BBK�QL�MOBSBKQ�"E>OIBP�COLJ�@LJMBQFKD�FK�>KV
BSBKQ��EBK@B�>�@LROQ�@LRIA�LOABO�M>VJBKQ�LC�QEB��������>P�A>J>DBP�CLO�>�?OB>@E
>KA�PQFII�LOABO�"E>OIBP�QL�OBCO>FK�COLJ�@LJMBQFQFLK�RKQFI�QEB�BUMFO>QFLK�LC�QEB�QTL�
VB>O�MBOFLA�

�� 3EB�OBNRFOBJBKQ�QE>Q�@LKQO>@QP
?B�@BOQ>FK�BKLRDE�QL�ABQBOJFKB
IF>?FIFQFBP�
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The UCC Approach

3EB�4KFCLOJ�"LJJBO@F>I�"LAB�	4""
�FP�DBKBO>IIV�JLOB�IF?BO>I�FK�FQP�>MMOL>@E�QL
ABCFKFQBKBPP�QE>K�FP�QEB�@LJJLK�I>T`>Q�IB>PQ�>P�QEB�@LJJLK�I>T�T>P�FKQBOMOBQBA
FK�QEB�EBVA>V�LC�@I>PPF@>I�@LKQO>@Q�AL@QOFKB��2B@QFLK������	�
�PQ>QBP�QEB�ORIB��a$SBK
QELRDE�LKB�LO�JLOB�QBOJP�>OB�IBCQ�LMBK�>�@LKQO>@Q�CLO�P>IB�ALBP�KLQ�C>FI�CLO
FKABCFKFQBKBPP�FC�QEB�M>OQFBP�E>SB�FKQBKABA�QL�J>HB�>�@LKQO>@Q�>KA�QEBOB�FP�>
OB>PLK>?IV�@BOQ>FK�?>PFP�CLO�DFSFKD�>K�>MMOLMOF>QB�OBJBAV�b

3EB�AO>CQBOP�LC�QEB�4""�PLRDEQ�QL�DFSB�S>IFAFQV�QL�>P�J>KV�@LKQO>@QP�>P�MLPPF?IB�>KA
DOLRKABA�QE>Q�S>IFAFQV�LK�QEB�FKQBKQFLK�LC�QEB�M>OQFBP�O>QEBO�QE>K�LK�CLOJ>IFPQF@
OBNRFOBJBKQP�� P�QEB�LCCF@F>I�@LJJBKQ�QL�2B@QFLK������	�
�KLQBP�a(C�QEB�M>OQFBP
FKQBKA�QL�BKQBO�FKQL�>�?FKAFKD�>DOBBJBKQ�QEFP�PR?PB@QFLK�OB@LDKFWBP�QE>Q
>DOBBJBKQ�>P�S>IFA�FK�I>T�ABPMFQB�JFPPFKD�QBOJP�FC�QEBOB�FP�>KV�OB>PLK>?IV�@BOQ>FK
?>PFP�CLO�DO>KQFKD�>�OBJBAV�^"LJJBO@F>I�PQ>KA>OAP�LK�QEB�MLFKQ�LC�cFKABCFKFQBKBPPd
>OB�FKQBKABA�QL�?B�>MMIFBA�b�.QEBO�PB@QFLKP�LC�QEB�4""�PMBII�LRQ�ORIBP�CLO�CFIIFKD�FK
PR@E�LMBK�MOLSFPFLKP�>P�MOF@B�MBOCLOJ>K@B�>KA�OBJBAFBP�"EFBCIV�4KFCLOJ
"LJJBO@F>I�"LAB�2B@QFLKP�������QEOLRDE�������

.KB�LC�QEBPB�PB@QFLKP�2B@QFLK������	�
�MOLSFABP�QE>Q�>�@LKQO>@Q�QBOJ�RKABO�TEF@E�>
?RVBO�>DOBBP�QL�MRO@E>PB�QEB�PBIIBOdP�BKQFOB�LRQMRQ�LC�DLLAP�	>K�aLRQMRQP�@LKQO>@Qb

LO�>�PBIIBO�>DOBBP�QL�JBBQ�>II�QEB�?RVBOdP�OBNRFOBJBKQP�	>�aOBNRFOBJBKQPb�LO�aKBBAPb
@LKQO>@Q
�JB>KP�LRQMRQ�LO�OBNRFOBJBKQP�QE>Q�L@@RO�FK�DLLA�C>FQE�� �M>OQV�QL�PR@E�>
@LKQO>@Q�@>KKLQ�LCCBO�LO�ABJ>KA�>�NR>KQFQV�QE>Q�FP�aRKOB>PLK>?IV�AFPMOLMLOQFLK>QBb
QL�>�PQ>QBA�BPQFJ>QB�LO�M>PQ�NR>KQFQFBP�

Duration of Offer

 K�LCCBO�KBBA�KLQ�?B�>@@BMQBA�LK�QEB�PMLQ��!B@>RPB�QEBOB�>OB�KRJBOLRP�T>VP�LC
@LKSBVFKD�>K�LCCBO�>KA�KRJBOLRP�@LKQFKDBK@FBP�QE>Q�J>V�?B�M>OQ�LC�QEB�LCCBOdP
PR?GB@Q�J>QQBO�QEB�LCCBOLO�JFDEQ�CFKA�FQ�KB@BPP>OV�QL�DFSB�QEB�LCCBOBB�@LKPFABO>?IB
QFJB�QL�>@@BMQ�LO�OBGB@Q�QEB�LCCBO��!V�QEB�P>JB�QLHBK�>K�LCCBO�@>KKLQ�OBJ>FK�LMBK
CLOBSBO�PL�QE>Q�LK@B�DFSBK�FQ�KBSBO�I>MPBP�>KA�@>KKLQ�?B�QBOJFK>QBA��3EB�I>T
OB@LDKFWBP�PBSBK�T>VP�?V�TEF@E�QEB�LCCBO�@>K�BUMFOB�	?BPFABP�>@@BMQ>K@B�LC�@LROPB
�
OBSL@>QFLK�OBGB@QFLK�?V�QEB�LCCBOBB�@LRKQBOLCCBO�>@@BMQ>K@B�TFQE�@LRKQBOLCCBO
I>MPB�LC�QFJB�AB>QE�LO�FKP>KFQV�LC�>�MBOPLK�LO�ABPQOR@QFLK�LC�>K�BPPBKQF>I�QBOJ�>KA
FIIBD>IFQV��6B�TFII�BU>JFKB�B>@E�LC�QEBPB�FK�QROK�

Revocation

/BLMIB�>OB�COBB�QL�J>HB�@LKQO>@QP�>KA�FK�DBKBO>I�QL�OBSLHB�QEBJ�
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Revocability

3EB�DBKBO>I�ORIB�?LQE�FK�@LJJLK�I>T�>KA�RKABO�QEB�4""�FP�QE>Q�QEB�LCCBOLO�J>V
OBSLHB�EFP�LO�EBO�LCCBO�>Q�>KV�QFJB�?BCLOB�>@@BMQ>K@B�BSBK�FC�QEB�LCCBO�PQ>QBP�QE>Q�FQ
TFII�OBJ>FK�LMBK�CLO�>�PMB@FCFBA�MBOFLA�LC�QFJB��-BFI�LCCBOP� OIBKB�EFP�@>O�CLO������
>KA�MOLJFPBP�QL�HBBM�QEB�LCCBO�LMBK�CLO�QBK�A>VP��3TL�A>VP�I>QBO�-BFI�@>IIP� OIBKB�QL
OBSLHB�QEB�LCCBO��3EB�LCCBO�FP�QBOJFK>QBA�>KA� OIBKBdP�>@@BMQ>K@B�QEBOB>CQBO
QELRDE�TFQEFK�QEB�QBK�A>VP�FP�FKBCCB@QFSB��!RQ�FC�-BFI�E>A�PBKQ�EFPrevocation � 	QEB
Q>HFKD�?>@H�LC�>K�LCCBO�?BCLOB�FQ�FP�>@@BMQBA
�?V�J>FI�>KA�FC� OIBKB�?BCLOB�PEB
OB@BFSBA�FQ�E>A�QBIBMELKBA�EBO�>@@BMQ>K@B�QEBOB�TLRIA�?B�>�@LKQO>@Q�PFK@B
OBSL@>QFLK�FP�BCCB@QFSB�LKIV�TEBK�QEB�LCCBOBB�>@QR>IIV�OB@BFSBP�FQ��3EBOB�FP�>K
BU@BMQFLK�QL�QEFP�ORIB�CLO�LCCBOP�J>AB�QL�QEB�MR?IF@�QEOLRDE�KBTPM>MBO�LO�IFHB
>ASBOQFPBJBKQP��3EB�LCCBOLO�J>V�OBSLHB�>�MR?IF@�LCCBOFKD�?V�KLQFCVFKD�QEB�MR?IF@�?V
QEB�P>JB�JB>KP�RPBA�QL�@LJJRKF@>QB�QEB�LCCBO��(C�KL�?BQQBO�JB>KP�LC�KLQFCF@>QFLK�FP
OB>PLK>?IV�>S>FI>?IB�QEB�LCCBO�FP�QBOJFK>QBA�BSBK�FC�>�M>OQF@RI>O�LCCBOBB�E>A�KL
>@QR>I�KLQF@B�

1BSL@>QFLK�J>V�?B�@LJJRKF@>QBA�FKAFOB@QIV��(C� OIBKB�E>A�IB>OKBA�COLJ�>�COFBKA
QE>Q�-BFI�E>A�PLIA�EFP�@>O�QL�PLJBLKB�BIPB�AROFKD�QEB�QBK�A>V�MBOFLA�PEB�TLRIA
E>SB�E>A�PRCCF@FBKQ�KLQF@B�� KV�>QQBJMQ�QL�>@@BMQ�-BFIdP�LCCBO�TLRIA�E>SB�?BBK
CRQFIB�

Irrevocable Offers

-LQ�BSBOV�QVMB�LC�LCCBO�FP�OBSL@>?IB��.KB�QVMB�LC�LCCBO�QE>Q�@>KKLQ�?B�OBSLHBA�FP�QEB
option contract � 	QEB�MOLJFPLO�BUMIF@FQIV�>DOBBP�CLO�@LKPFABO>QFLK�QL�IFJFQ�EFP�OFDEQ
QL�OBSLHB
�� OIBKB�QBIIP�-BFI�QE>Q�PEB�@>KKLQ�J>HB�RM�EBO�JFKA�FK�QBK�A>VP�?RQ�QE>Q
PEB�TFII�M>V�EFJ�����QL�ELIA�QEB�LCCBO�LMBK�CLO�QEFOQV�A>VP��-BFI�>DOBBP�� OIBKB�E>P
>K�LMQFLK�QL�?RV�QEB�@>O�CLO��������FC�-BFI�PELRIA�PBII�FQ�QL�PLJBLKB�BIPB�AROFKD�QEB
QEFOQV�A>VP�EB�TFII�E>SB�?OB>@EBA�QEB�@LKQO>@Q�TFQE� OIBKB��-LQB�QE>Q�QEB
QO>KP>@QFLKP�FKSLISFKD�-BFI�>KA� OIBKB�@LKPFPQ�LC�QTL�AFCCBOBKQ�@LKQO>@QP��.KB�FP�QEB
MOLJFPB�LC�>�QEFOQV�A>V�LMQFLK�CLO�QEB�MOLJFPB�LC������(Q�FP�QEFP�@LKQO>@Q�QE>Q�J>HBP
QEB�LMQFLK�?FKAFKD�>KA�FP�FKABMBKABKQ�LC�QEB�LOFDFK>I�LCCBO�QL�PBII�QEB�@>O�CLO�������
3EB�LCCBO�@>K�?B�>@@BMQBA�>KA�J>AB�M>OQ�LC�>K�FKABMBKABKQ�@LKQO>@Q�AROFKD�QEB
LMQFLK�MBOFLA�

/>OQF>I�MBOCLOJ>K@B�LC�>�RKFI>QBO>I�@LKQO>@Q�@OB>QBP�>K�LMQFLK�� IQELRDE�QEB�LMQFLK
FP�KLQ�PQ>QBA�BUMIF@FQIV�FQ�FP�OB@LDKFWBA�?V�I>T�FK�QEB�FKQBOBPQP�LC�GRPQF@B��.QEBOTFPB
>K�LCCBOLO�@LRIA�FKAR@B�QEB�LCCBOBB�QL�DL�QL�BUMBKPB�>KA�QOLR?IB�TFQELRQ�BSBO�?BFKD
IF>?IB�QL�CRICFII�EFP�LO�EBO�M>OQ�LC�QEB�?>OD>FK��!BCLOB�QEB�LCCBOBB�?BDFKP�QL�@>OOV�LRQ
QEB�@LKQO>@Q�QEB�LCCBOLO�FP�COBB�QL�OBSLHB�QEB�LCCBO��!RQ�LK@B�MBOCLOJ>K@B�?BDFKP
QEB�I>T�FJMIFBP�>K�LMQFLK�>IILTFKD�QEB�LCCBOBB�QL�@LJMIBQB�MBOCLOJ>K@B�>@@LOAFKD

�� 3EB�TFQEAO>T>I�LC�>K�LCCBO�?V
QEB�LCCBOLO�

��  �MOLJFPB�QL�HBBM�>K�LCCBO
LMBK�CLO�PLJB�QFJB��JRPQ�?B
PRMMLOQBA�?V�@LKPFABO>QFLK�
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QL�QEB�QBOJP�LC�QEB�LCCBO��(C�>CQBO�>�OB>PLK>?IB�QFJB�QEB�LCCBOBB�ALBP�KLQ�CRICFII�QEB
QBOJP�LC�QEB�LCCBO�QEBK�FQ�J>V�?B�OBSLHBA�

Revocability under the UCC

3EB�4""�@E>KDBP�QEB�@LJJLK�I>T�ORIB�CLO�LCCBOP�?V�JBO@E>KQP��4KABO�2B@QFLK
������> firm offer � 	>�TOFQQBK�>KA�PFDKBA�MOLJFPB�?V�>�JBO@E>KQ�QL�ELIA�>K�LCCBO�QL
?RV�LO�PBII�DLLAP�CLO�PLJB�MBOFLA�LC�QFJB
�FP�FOOBSL@>?IB��3E>Q�FP�>K�LMQFLK�FP
@OB>QBA�?RQ�KL�@LKPFABO>QFLK�FP�OBNRFOBA��3EB�LCCBO�JRPQ�OBJ>FK�LMBK�CLO�QEB�QFJB
MBOFLA�PQ>QBA�LO�FC�KL�QFJB�MBOFLA�FP�DFSBK�CLO�>�OB>PLK>?IB�MBOFLA�LC�QFJB�TEF@E
J>V�KLQ�BU@BBA�QEOBB�JLKQEP�

Irrevocability by Law

!V�I>T�@BOQ>FK�QVMBP�LC�LCCBOP�J>V�KLQ�?B�OBSLHBA�	PQ>QRQLOV�FOOBSL@>?FIFQV
�ABPMFQB
QEB�>?PBK@B�LC�I>KDR>DB�QL�QE>Q�BCCB@Q�FK�QEB�LCCBO�FQPBIC��.KB�J>GLO�@>QBDLOV�LC�PR@E
LCCBOP�FP�QE>Q�LC�QEB�@LKQO>@QLO�PR?JFQQFKD�>�?FA�QL�>�MR?IF@�>DBK@V��3EB�DBKBO>I�ORIB
FP�QE>Q�LK@B�QEB�MBOFLA�LC�?FAAFKD�LMBKP�>�?FAABO�LK�>�MR?IF@�@LKQO>@Q�J>V�KLQ
TFQEAO>T�EFP�LO�EBO�?FA�RKIBPP�QEB�@LKQO>@QFKD�>RQELOFQV�@LKPBKQP��3EB�@LKQO>@QLO
TEL�MROMLOQP�QL�TFQEAO>T�FP�>T>OABA�QEB�@LKQO>@Q�?>PBA�LK�QEB�LOFDFK>I�?FA�>KA
J>V�?B�PRBA�CLO�A>J>DBP�CLO�KLKMBOCLOJ>K@B�

Rejection by the Offeree

Rejection� 	>�J>KFCBPQ>QFLK�LC�OBCRP>I�QL�>DOBB�QL�QEB�QBOJP�LC�>K�LCCBO
�LC�QEB�LCCBO
FP�BCCB@QFSB�TEBK�QEB�LCCBOLO�OB@BFSBP�FQ�� �PR?PBNRBKQ�@E>KDB�LC�JFKA�?V�QEB�LCCBOBB
@>KKLQ�OBSFSB�QEB�LCCBO��#LKK>�@>IIP�"ER@H�QL�OBGB@Q�"ER@HdP�LCCBO�QL�PBII�EFP�I>TK
JLTBO��"ER@H�FP�QEBK�COBB�QL�PBII�FQ�QL�PLJBLKB�BIPB��(C�#LKK>�@E>KDBP�EBO�JFKA�>KA
@>IIP�"ER@H�?>@H�QL�>@@BMQ�>CQBO�>II�QEBOB�PQFII�FP�KL�@LKQO>@Q�BSBK�FC�"ER@H�E>P�J>AB
KL�CROQEBO�BCCLOQ�QL�PBII�QEB�I>TK�JLTBO��'>SFKD�OBGB@QBA�QEB�LOFDFK>I�LCCBO�#LKK>
?V�EBO�PB@LKA�@>II�FP�KLQ�>@@BMQFKD�?RQ�J>HFKD�>K�LCCBO�QL�?RV��2RMMLPB�#LKK>�E>A
TOFQQBK�"ER@H�QL�OBGB@Q�?RQ�LK�@E>KDFKD�EBO�JFKA�AB@FABA�QL�@>II�QL�>@@BMQ�?BCLOB
QEB�OBGB@QFLK�IBQQBO�>OOFSBA��(K�QE>Q�@>PB�QEB�LCCBO�TLRIA�E>SB�?BBK�>@@BMQBA�

Counteroffer

 counteroffer � �>�OBPMLKPB�QE>Q�S>OFBP�QEB�QBOJP�LC�>K�LCCBO�FP�>�OBGB@QFLK��)LKBP
LCCBOP�2JFQE�>�PJ>II�M>O@BI�LC�I>KA�CLO��������>KA�P>VP�QEB�LCCBO�TFII�OBJ>FK�LMBK
CLO�LKB�JLKQE��2JFQE�OBPMLKAP�QBK�A>VP�I>QBO�P>VFKD�EB�TFII�M>V��������)LKBPdP
LOFDFK>I�LCCBO�E>P�QEBOB?V�?BBK�OBGB@QBA��(C�)LKBP�KLT�AB@IFKBP�2JFQEdP�@LRKQBOLCCBO
J>V�2JFQE�?FKA�)LKBP�QL�EFP�LOFDFK>I�LCCBO�?V�>DOBBFKD�QL�M>V�QEB�CRII���������'B
J>V�KLQ�?B@>RPB�LK@B�>K�LOFDFK>I�LCCBO�FP�OBGB@QBA�>II�QEB�QBOJP�I>MPB��'LTBSBO�>K

��  �4""�LMQFLK�J>AB�FK�TOFQFKD
>KA�PFDKBA�?V�>�JBO@E>KQ
MOLJFPFKD�QL�HBBM�>K�LCCBO
LMBK��KBBAP�KL�@LKPFABO>QFLK�

��  �J>KFCBPQ>QFLK�LC�OBCRP>I�QL
>DOBB�QL�QEB�QBOJP�LC�>K�LCCBO�

��  �OBPMLKPB�QL�>K�LCCBO�QE>Q
@E>KDBP�FQP�QBOJP�
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FKNRFOV�?V�2JFQE�>P�QL�TEBQEBO�)LKBP�TLRIA�@LKPFABO�Q>HFKD�IBPP�FP�KLQ�>
@LRKQBOLCCBO�>KA�TLRIA�KLQ�QBOJFK>QB�QEB�LCCBO�

Acceptance with Counteroffer

3EFP�FP�KLQ�OB>IIV�>K�>@@BMQ>K@B�>Q�>II�?RQ�FP�>�@LRKQBOLCCBO��>K�>@@BMQ>K@B�QE>Q
@E>KDBP�QEB�QBOJP�LC�QEB�LCCBO�FP�>�@LRKQBOLCCBO�>KA�QBOJFK>QBP�QEB�LCCBO��3EB
@LJJLK�I>T�FJMLPBP�>mirror image rule � ��QEB�>@@BMQ>K@B�JRPQ�J>Q@E�QEB�LCCBO�FK
>II�FQP�M>OQF@RI>OP�LO�QEB�LCCBO�FP�OBGB@QBA��'LTBSBO�FC�>K�>@@BMQ>K@B�QE>Q�OBNRBPQP�>
@E>KDB�LO�>K�>AAFQFLK�QL�QEB�LCCBO�ALBP�KLQ�OBNRFOB�QEB�LCCBOLOdP�>PPBKQ�QEBK�QEB
>@@BMQ>K@B�FP�S>IFA��3EB�?OLHBO�>Q�%OFBKAIV�1B>I�$PQ>QB�LCCBOP�VLR�>�ELRPB�CLO
���������8LR�>@@BMQ�?RQ�FK@IRAB�FK�VLRO�>@@BMQ>K@B�aQEB�S>@>KQ�ILQ�KBUQ�ALLO�b
8LRO�>@@BMQ>K@B�FP�>�@LRKQBOLCCBO�TEF@E�PBOSBP�QL�QBOJFK>QB�QEB�LOFDFK>I�LCCBO��(C
FKPQB>A�VLR�E>A�P>FA�a(QdP�>�AB>I�?RQ�(dA�MOBCBO�FQ�TFQE�QEB�S>@>KQ�ILQ�KBUQ�ALLOb
QEBK�QEBOB�FP�>�@LKQO>@Q�?B@>RPB�VLR�>OB�KLQ�ABJ>KAFKD�QE>Q�QEB�?OLHBO�>?FAB�?V
VLRO�OBNRBPQ��(C�VLR�E>A�P>FA�a(QdP�>�AB>I�>KA�(dA�>IPL�IFHB�QEB�S>@>KQ�ILQ�KBUQ�ALLOb
VLR�E>SB�>�@LKQO>@Q�?B@>RPB�QEB�OBNRBPQ�CLO�QEB�ILQ�FP�>�PBM>O>QB�LCCBO�KLQ�>
@LRKQBOLCCBO�OBGB@QFKD�QEB�LOFDFK>I�MOLMLP>I�

The UCC and Counteroffers

3EB�4""�FP�JLOB�IF?BO>I�QE>K�QEB�@LJJLK�I>T�FK�>IILTFKD�@LKQO>@QP�QL�?B�CLOJBA
ABPMFQB�@LRKQBOLCCBOP�>KA�FK�FK@LOMLO>QFKD�QEB�@LRKQBOLCCBOP�FKQL�QEB�@LKQO>@QP�
3EFP�4""�MOLSFPFLK�FP�KB@BPP>OV�?B@>RPB�QEB�RPB�LC�OLRQFKB�CLOJP�CLO�@LKQO>@QP�FP
SBOV�@LJJLK�>KA�FC�QEB�ORIB�TBOB�LQEBOTFPB�JR@E�S>IR>?IB�QFJB�TLRIA�?B�T>PQBA
?V�AO>CQFKD�@I>RPBP�Q>FILOBA�QL�QEB�MOB@FPB�TLOAFKD�LC�QEB�OLRQFKB�MOFKQBA�CLOJP�� 
?RVBO�>KA�>�PBIIBO�PBKA�LRQ�AL@RJBKQP�>@@LJM>KVFKD�LO�FK@LOMLO>QFKD�QEBFO�LCCBOP
>KA�>@@BMQ>K@BP�>KA�QEB�MOLSFPFLKP�FK�B>@E�AL@RJBKQ�O>OBIV�@LOOBPMLKA�MOB@FPBIV�
(KABBA�FQ�FP�LCQBK�QEB�@>PB�QE>Q�LKB�PFABdP�CLOJ�@LKQ>FKP�QBOJP�C>SLO>?IB�QL�FQ�?RQ
FK@LKPFPQBKQ�TFQE�QBOJP�LK�QEB�LQEBO�PFABdP�CLOJ��2B@QFLK�������LC�QEB�4""�>QQBJMQP
QL�OBPLISB�QEFP�a?>QQIB�LC�QEB�CLOJPb�?V�MOLSFAFKD�QE>Q�>AAFQFLK>I�QBOJP�LO
@LKAFQFLKP�FK�>K�>@@BMQ>K@B�LMBO>QB�>P�PR@E�RKIBPP�QEB�>@@BMQ>K@B�FP�@LKAFQFLKBA�LK
QEB�LCCBOLOdP�@LKPBKQ�QL�QEB�KBT�LO�AFCCBOBKQ�QBOJP��3EB�KBT�QBOJP�>OB�@LKPQORBA�>P
LCCBOP�?RQ�>OB�>RQLJ>QF@>IIV�FK@LOMLO>QBA�FK�>KV�@LKQO>@Q�?BQTBBK�JBO@E>KQP�CLO
QEB�P>IB�LC�DLLAP�RKIBPP�a	>
�QEB�LCCBO�BUMOBPPIV�IFJFQP�>@@BMQ>K@B�QL�QEB�QBOJP�LC�QEB
LCCBO��	?
�:QEB�QBOJP<�J>QBOF>IIV�>IQBO�FQ��LO�	@
�KLQFCF@>QFLK�LC�L?GB@QFLK�QL�QEBJ�E>P
>IOB>AV�?BBK�DFSBK�LO�FP�DFSBK�TFQEFK�>�OB>PLK>?IB�QFJB�>CQBO�KLQF@B�LC�QEBJ�FP
OB@BFSBA�b

 K�BU>JMIB�LC�QBOJP�QE>Q�?B@LJB�M>OQ�LC�QEB�@LKQO>@Q�TFQELRQ�?BFKD�BUMOBPPIV
>DOBBA�QL�>OB�@I>RPBP�MOLSFAFKD�CLO�FKQBOBPQ�M>VJBKQP�LK�LSBOARB�?FIIP��$U>JMIBP�LC
QBOJP�QE>Q�TLRIA�J>QBOF>IIV�>IQBO�QEB�@LKQO>@Q�>KA�EBK@B�KBBA�BUMOBPP�>MMOLS>I�>OB

�� "LJJLK�I>T�ORIB�QE>Q�QEB
>@@BMQ>K@B�JRPQ�?B�QEB�P>JB
>P�QEB�LCCBO�
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@I>RPBP�QE>Q�KBD>QB�QEB�PQ>KA>OA�T>OO>KQFBP�QE>Q�PBIIBOP�DFSB�?RVBOP�LK�QEBFO
JBO@E>KAFPB�

%OBNRBKQIV�M>OQFBP�RPB�@LKQO>@Q�MOLSFPFLKP�QL�MOBSBKQ�QEB�>RQLJ>QF@�FKQOLAR@QFLK
LC�KBT�QBOJP�� �QVMF@>I�PBIIBOdP�MOLSFPFLK�FP�>P�CLIILTP�

 JBKAJBKQP

 KV�JLAFCF@>QFLK�LC�QEFP�AL@RJBKQ�?V�QEB�!RVBO�>KA�>II�>AAFQFLK>I�LO�AFCCBOBKQ
QBOJP�FK@IRABA�FK�!RVBOdP�MRO@E>PB�LOABO�LO�>KV�LQEBO�AL@RJBKQ�OBPMLKAFKD�QL�QEFP
LCCBO�>OB�EBOB?V�L?GB@QBA�QL��!8�.1#$1(-&�3'$�&..#2�'$1$�%.1�2'(/,$-3
!48$1� &1$$2�3.� ++�3'$�3$1,2� -#�".-#(3(.-2�".-3 (-$#�.-�!.3'�2(#$2
.%�3'(2�#."4,$-3�

2B@QFLK�������LC�QEB�4""�IF?BO>IFWFKD�QEB�JFOOLO�FJ>DB�ORIB�FP�MBOS>PFSB�@LSBOFKD
>II�PLOQP�LC�@LKQO>@QP�COLJ�QELPB�?BQTBBK�FKARPQOF>I�J>KRC>@QROBOP�QL�QELPB
?BQTBBK�COFBKAP�

Lapse of Time

.CCBOP�>OB�KLQ�LMBK�BKABA��QEBV�I>MPB�>CQBO�PLJB�MBOFLA�LC�QFJB�� K�LCCBO�J>V
@LKQ>FK�FQP�LTK�PMB@FCF@�QFJB�IFJFQ>QFLK`CLO�BU>JMIB�aRKQFI�@ILPB�LC�?RPFKBPP
QLA>V�b

(K�QEB�>?PBK@B�LC�>K�BUMOBPPIV�PQ>QBA�QFJB�IFJFQ�QEB�@LJJLK�I>T�ORIB�FP�QE>Q�QEB
LCCBO�BUMFOBP�>Q�QEB�BKA�LC�>�aOB>PLK>?IBb�QFJB��2R@E�>�MBOFLA�FP�>�C>@QR>I�NRBPQFLK�FK
B>@E�@>PB�>KA�ABMBKAP�LK�QEB�M>OQF@RI>O�@FO@RJPQ>K@BP�FK@IRAFKD�QEB�K>QROB�LC�QEB
PBOSF@B�LO�MOLMBOQV�?BFKD�@LKQO>@QBA�CLO�QEB�J>KKBO�FK�TEF@E�QEB�LCCBO�FP�J>AB
>KA�QEB�JB>KP�?V�TEF@E�QEB�>@@BMQ>K@B�FP�BUMB@QBA�QL�?B�J>AB��6EBKBSBO�QEB
@LKQO>@Q�FKSLISBP�>�PMB@RI>QFSB�QO>KP>@QFLK`QEB�P>IB�LC�PB@ROFQFBP�LO�I>KA�CLO
FKPQ>K@B`QEB�QFJB�MBOFLA�TFII�ABMBKA�LK�QEB�K>QROB�LC�QEB�PB@ROFQV�>KA�QEB�OFPH
FKSLISBA��(K�DBKBO>I�QEB�DOB>QBO�QEB�OFPH�QL�QEB�PBIIBO�QEB�PELOQBO�QEB�MBOFLA�LC
QFJB��*>OBK�LCCBOP�QL�PBII�&>OV�>�?IL@H�LC�LFI�PQL@HP�QE>Q�>OB�CIR@QR>QFKD�O>MFAIV�ELRO
?V�ELRO��&>OV�OB@BFSBP�QEB�LCCBO�>K�ELRO�?BCLOB�QEB�J>OHBQ�@ILPBP��EB�>@@BMQP�?V�C>U
QTL�ELROP�>CQBO�QEB�J>OHBQ�E>P�LMBKBA�QEB�KBUQ�JLOKFKD�>KA�>CQBO�IB>OKFKD�QE>Q
QEB�PQL@H�E>P�GRJMBA�RM�PFDKFCF@>KQIV��3EB�QFJB�MBOFLA�E>P�I>MPBA�FC�&>OV�T>P
>@@BMQFKD�>�CFUBA�MOF@B�QE>Q�*>OBK�PBQ�?RQ�FQ�J>V�PQFII�?B�LMBK�FC�QEB�MOF@B�FP�J>OHBQ
MOF@B�>Q�QFJB�LC�ABIFSBOV��	4KABO�2B@QFLK����LC�QEB�1BPQ>QBJBKQ�>K�LCCBO�J>AB�?V
J>FI�FP�aPB>PLK>?IV�>@@BMQBA�FC�>K�>@@BMQ>K@B�FP�J>FIBA�>Q�>KV�QFJB�?BCLOB�JFAKFDEQ
LK�QEB�A>V�LK�TEF@E�QEB�LCCBO�FP�OB@BFSBA�b


"E>MQBO���3EB� DOBBJBKQ

����3EB�.CCBO ���



%LO�RKFI>QBO>I�@LKQO>@QP�?LQE�QEB�@LJJLK�I>T�>KA�QEB�4""�OBNRFOB�QEB�LCCBOBB�QL
KLQFCV�QEB�LCCBOLO�QE>Q�EB�E>P�?BDRK�QL�MBOCLOJ�QEB�QBOJP�LC�QEB�@LKQO>@Q��6FQELRQ
KLQFCF@>QFLK�QEB�LCCBOLO�J>V�>CQBO�>�OB>PLK>?IB�QFJB�QOB>Q�QEB�LCCBO�>P�E>SFKD
I>MPBA�

Death or Insanity of the Offeror

3EB�AB>QE�LO�FKP>KFQV�LC�QEB�LCCBOLO�MOFLO�QL�>@@BMQ>K@B�QBOJFK>QBP�QEB�LCCBO��QEB
LCCBO�FP�P>FA�QL�AFB�TFQE�QEB�LCCBOLO��	-LQF@B�ELTBSBO�QE>Q�QEB�AB>QE�LC�>�M>OQV�QL�>
contractALBP�KLQ�KB@BPP>OFIV�QBOJFK>QB�QEB�@LKQO>@Q��QEB�BPQ>QB�LC�>�AB@B>PBA�MBOPLK
J>V�?B�IF>?IB�LK�>�@LKQO>@Q�J>AB�?V�QEB�MBOPLK�?BCLOB�AB>QE�


Destruction of Subject Matter Essential to the Offer

#BPQOR@QFLK�LC�PLJBQEFKD�BPPBKQF>I�QL�QEB�@LKQO>@Q�>IPL�QBOJFK>QBP�QEB�LCCBO��8LR
LCCBO�QL�PBII�VLRO�@>O�?RQ�QEB�@>O�FP�ABPQOLVBA�FK�>K�>@@FABKQ�?BCLOB�VLRO�LCCBO�FP
>@@BMQBA��QEB�LCCBO�FP�QBOJFK>QBA�

Postoffer Illegality

 �PQ>QRQB�J>HFKD�RKI>TCRI�QEB�L?GB@Q�LC�QEB�@LKQO>@Q�TFII�QBOJFK>QB�QEB�LCCBO�FC�QEB
PQ>QRQB�Q>HBP�BCCB@Q�>CQBO�QEB�LCCBO�T>P�J>AB��3ERP�>K�LCCBO�QL�PBII�>�NR>KQFQV�LC
EBO?>I�TBFDEQ�ILPP�PRMMIBJBKQP�TFII�QBOJFK>QB�FC�QEB�%LLA�>KA�#ORD� AJFKFPQO>QFLK
LRQI>TP�QEB�P>IB�LC�PR@E�PRMMIBJBKQP�

KEY TAKEAWAY

 K�LCCBO�FP�>�J>KFCBPQ>QFLK�LC�TFIIFKDKBPP�QL�BKQBO�FKQL�>�@LKQO>@Q�BCCB@QFSB
TEBK�OB@BFSBA��(Q�JRPQ�?B�@LJJRKF@>QBA�QL�QEB�LCCBOBB�?B�J>AB
FKQBKQFLK>IIV�	>@@LOAFKD�QL�>K�L?GB@QFSB�PQ>KA>OA
�>KA�?B�ABCFKFQB�BKLRDE�QL
ABQBOJFKB�>�OBJBAV�FK�@>PB�LC�?OB>@E�� K�LCCBO�QBOJFK>QBP�FK�LKB�LC�PBSBK
T>VP��OBSL@>QFLK�?BCLOB�>@@BMQ>K@B�	BU@BMQ�CLO�LMQFLK�@LKQO>@QP�CFOJ�LCCBOP
RKABO�QEB�4""�PQ>QRQLOV�FOOBSL@>?FIFQV�>KA�RKFI>QBO>I�LCCBOP�TEBOB�>K
LCCBOBB�E>P�@LJJBK@BA�MBOCLOJ>K@B
��OBGB@QFLK��@LRKQBOLCCBO��>@@BMQ>K@B
TFQE�@LRKQBOLCCBO��I>MPB�LC�QFJB�	>P�PQFMRI>QBA�LO�>CQBO�>�OB>PLK>?IB�QFJB
�
AB>QE�LO�FKP>KFQV�LC�QEB�LCCBOLO�?BCLOB�>@@BMQ>K@B�LO�ABPQOR@QFLK�LC�PR?GB@Q
J>QQBO�BPPBKQF>I�QL�QEB�LCCBO��>KA�MLPQLCCBO�FIIBD>IFQV�
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EXERCISES

�� 6EV�FP�FQ�P>FA�>K�LCCBO�FP�>�aJ>KFCBPQ>QFLKb�LC�TFIIFKDKBPP�QL�BKQBO�FKQL�>
@LKQO>@Q��'LT�@LRIA�TFIIFKDKBPP�?B�aJ>KFCBPQBAb�

�� 6EF@E�HFKA�LC�PQ>KA>OA�FP�RPBA�QL�ABQBOJFKB�TEBQEBO�>�MBOPLK�E>P�J>AB
>K�LCCBO`PR?GB@QFSB�LO�L?GB@QFSB�

�� (C�2>KAO>�MLPQP�>�TOFQQBK�KLQF@B�LCCBOFKD�aQL�QEB�HFQ@EBK�PQ>CC�>Q
"LIAT>QBO�!>V�	 I>PH>
�QO>KPMLOQ>QFLK�QL�2B>QQIB�>Q�QEB�BKA�LC�QEB�CFPEFKD
PB>PLKb�>KA�FC�#>SFA�LKB�LC�QEB�J>FKQBK>K@B�TLOHBOP�P>VP�QL�EBO�a(
>@@BMQ�VLRO�LCCBO�LC�QO>KPMLOQ>QFLK�QL�2B>QQIBb�FP�QEBOB�>�@LKQO>@Q�

�� 6E>Q�>OB�QEB�PBSBK�T>VP�>K�LCCBO�@>K�QBOJFK>QB�
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9.3 The Acceptance

LEARNING OBJECTIVES

�� #BCFKBacceptance�
�� 4KABOPQ>KA�TEL�J>V�>@@BMQ�>K�LCCBO�
�� *KLT�TEBK�QEB�>@@BMQ>K@B�FP�BCCB@QFSB�
�� 1B@LDKFWB�TEBK�PFIBK@B�FP�>@@BMQ>K@B�

General Definition of Acceptance

3L�OBPRIQ�FK�>�IBD>IIV�?FKAFKD�@LKQO>@Q�>K�LCCBO�JRPQ�?B�>@@BMQBA�?V�QEB�LCCBOBB��)RPQ
>P�QEB�I>T�EBIMP�ABCFKB�>KA�PE>MB�>K�LCCBO�>KA�FQP�ARO>QFLK�PL�QEB�I>T�DLSBOKP�QEB
K>QROB�>KA�J>KKBO�LCacceptance�� ��3EB�1BPQ>QBJBKQ�ABCFKBP�>@@BMQ>K@B�LC�>K
LCCBO�>P�a>�J>KFCBPQ>QFLK�LC�>PPBKQ�QL�QEB�QBOJP�QEBOBLC�J>AB�?V�QEB�LCCBOBB�FK�>
J>KKBO�FKSFQBA�LO�OBNRFOBA�?V�QEB�LCCBO�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP
2B@QFLK����3EB�>PPBKQ�J>V�?B�BFQEBO�?V�QEB�J>HFKD�LC�>�JRQR>I�MOLJFPB�LO�?V
MBOCLOJ>K@B�LO�M>OQF>I�MBOCLOJ>K@B��(C�QEBOB�FP�ALR?Q�>?LRQ�TEBQEBO�QEB�LCCBO
OBNRBPQP�>�OBQROK�MOLJFPB�LO�>�OBQROK�>@Q�QEB�1BPQ>QBJBKQ�2B@QFLK����MOLSFABP
QE>Q�QEB�LCCBOBB�J>V�>@@BMQ�TFQE�BFQEBO�>�MOLJFPB�LO�MBOCLOJ>K@B��3EB�4KFCLOJ
"LJJBO@F>I�"LAB�	4""
�>IPL�>ALMQP�QEFP�SFBT��RKABO�2B@QFLK������	�
	>
�a>K�LCCBO�QL
J>HB�>�@LKQO>@Q�PE>II�?B�@LKPQORBA�>P�FKSFQFKD�>@@BMQ>K@B�FK�>KV�J>KKBO�>KA�?V
>KV�JBAFRJ�OB>PLK>?IB�FK�QEB�@FO@RJPQ>K@BPb�RKIBPP�QEB�LCCBO�RK>J?FDRLRPIV
OBNRFOBP�>�@BOQ>FK�JLAB�LC�>@@BMQ>K@B�

Who May Accept?

3EB�FABKQFQV�LC�QEB�LCCBOBB�FP�RPR>IIV�@IB>O�BSBK�FC�QEB�K>JB�FP�RKHKLTK��3EB�MBOPLK
QL�TELJ�>�MOLJFPB�FP�J>AB�FP�LOAFK>OFIV�QEB�MBOPLK�TELJ�QEB�LCCBOLO�@LKQBJMI>QBP
TFII�J>HB�>�OBQROK�MOLJFPB�LO�MBOCLOJ�QEB�>@Q�OBNRBPQBA��!RQ�QEFP�FP�KLQ�FKS>OF>?IV
PL�� �MOLJFPB�@>K�?B�J>AB�QL�LKB�MBOPLK�TEL�FP�KLQ�BUMB@QBA�QL�AL�>KVQEFKD�FK
OBQROK��3EB�@LKPFABO>QFLK�KB@BPP>OV�QL�TBIA�QEB�LCCBO�>KA�>@@BMQ>K@B�FKQL�>�IBD>I
@LKQO>@Q�@>K�?B�DFSBK�?V�>�QEFOA�M>OQV��4KABO�QEB�@LJJLK�I>T�TELBSBO�FP�FKSFQBA
QL�CROKFPE�@LKPFABO>QFLK�QL�QEB�LCCBOLO�FP�QEB�LCCBOBB�>KA�LKIV�>K�LCCBOBB�J>V
>@@BMQ�>K�LCCBO�� �@LJJLK�BU>JMIB�FP�P>IB�QL�>�JFKLO��&BLODB�MOLJFPBP�QL�PBII�EFP
>RQLJL?FIB�QL�!>OQIBV�>DB�PBSBKQBBK�FC�!>OQIBVdP�C>QEBO�TFII�MOLJFPB�QL�M>V������
QL�&BLODB��!>OQIBV�FP�QEB�MOLJFPBB�	QEB�MBOPLK�QL�TELJ�QEB�MOLJFPB�FP�J>AB
�?RQ
KLQ�QEB�LCCBOBB��!>OQIBV�@>KKLQ�IBD>IIV�>@@BMQ�&BLODBdP�LCCBO��.KIV�!>OQIBVdP�C>QEBO
TEL�FP�@>IIBA�LK�QL�M>V�CLO�QEB�@>O�@>K�>@@BMQ�?V�J>HFKD�QEB�MOLJFPB�OBNRBPQBA����  PPBKQ�QL�QEB�QBOJP�LC�QEB

LCCBO�
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 KA�KLQF@B�TE>Q�JFDEQ�PBBJ�L?SFLRP��>promiseQL�MBOCLOJ�>P�OBNRBPQBA�FK�QEB�LCCBO
FP�FQPBIC�>�?FKAFKD�>@@BMQ>K@B�

When Is Acceptance Effective?

 P�KLQBA�MOBSFLRPIV�>K�LCCBO�>�OBSL@>QFLK�LC�QEB�LCCBO�>KA�>�OBGB@QFLK�LC�QEB�LCCBO
>OB�KLQ�BCCB@QFSB�RKQFI�OB@BFSBA��3EB�P>JB�ORIB�ALBP�KLQ�>IT>VP�>MMIV�QL�QEB
>@@BMQ>K@B�

Instantaneous Communication

.C�@LROPB�FK�J>KV�FKPQ>K@BP�QEB�JLJBKQ�LC�>@@BMQ>K@B�FP�KLQ�FK�NRBPQFLK��FK�C>@B�
QL�C>@B�AB>IP�LO�QO>KP>@QFLKP�KBDLQF>QBA�?V�QBIBMELKB�QEB�M>OQFBP�BUQBKA�>K�LCCBO
>KA�>@@BMQ�FQ�FKPQ>KQ>KBLRPIV�AROFKD�QEB�@LROPB�LC�QEB�@LKSBOP>QFLK��!RQ�MOL?IBJP
@>K�>OFPB�FK�@LKQO>@QP�KBDLQF>QBA�QEOLRDE�@LOOBPMLKABK@B�

Stipulations as to Acceptance

.KB�@LJJLK�PFQR>QFLK�>OFPBP�TEBK�QEB�LCCBOLO�PQFMRI>QBP�QEB�JLAB�LC�>@@BMQ>K@B
	B�D��OBQROK�J>FI�C>U�LO�@>OOFBO�MFDBLK
��(C�QEB�LCCBOBB�RPBP�QEB�PQFMRI>QBA�JLAB
QEBK�QEB�>@@BMQ>K@B�FP�ABBJBA�BCCB@QFSB�TEBK�PBKQ��$SBK�QELRDE�QEB�LCCBOLO�E>P�KL
HKLTIBADB�LC�QEB�>@@BMQ>K@B�>Q�QE>Q�JLJBKQ�QEB�@LKQO>@Q�E>P�?BBK�CLOJBA�
,LOBLSBO�>@@LOAFKD�QL�QEB�1BPQ>QBJBKQ�2B@QFLK����FC�QEB�LCCBOLO�P>VP�QE>Q�QEB
LCCBO�@>K�?B�>@@BMQBA�LKIV�?V�QEB�PMB@FCFBA�JLAB�QE>Q�JLAB�JRPQ�?B�RPBA��	(Q�FP�P>FA
QE>Q�aQEB�LCCBOLO�FP�QEB�J>PQBO�LC�QEB�LCCBO�b


(C�QEB�LCCBOLO�PMB@FCFBP�KL�M>OQF@RI>O�JLAB�QEBK�>@@BMQ>K@B�FP�BCCB@QFSB�TEBK
QO>KPJFQQBA�>P�ILKD�>P�QEB�LCCBOBB�RPBP�>�OB>PLK>?IB�JBQELA�LC�>@@BMQ>K@B��(Q�FP
FJMIFBA�QE>Q�QEB�LCCBOBB�@>K�RPB�QEB�P>JB�JB>KP�RPBA�?V�QEB�LCCBOLO�LO�>�JB>KP�LC
@LJJRKF@>QFLK�@RPQLJ>OV�QL�QEB�FKARPQOV�

The ÒMailbox RuleÓ

3EB�RPB�LC�QEB�MLPQ>I�PBOSF@B�FP�@RPQLJ>OV�PL�>@@BMQ>K@BP�>OB�@LKPFABOBA�BCCB@QFSB
TEBK�J>FIBA�OBD>OAIBPP�LC�QEB�JBQELA�RPBA�QL�QO>KPJFQ�QEB�LCCBO��(KABBA�QEB�PL�
@>IIBAmailbox rule �� E>P�>�IFKB>DB�QO>@FKD�?>@H�JLOB�QE>K�LKB�ERKAOBA�VB>OP�QL
QEB�$KDIFPE�@LROQP�Adams v. Lindsell���!>OKBT>II��� IABOPLK�����	*�!������
�

3EB�J>FI?LU�ORIB�J>V�PBBJ�QL�@OB>QB�M>OQF@RI>O�AFCCF@RIQFBP�CLO�MBLMIB�FK�?RPFKBPP
PFK@B�QEB�>@@BMQ>K@B�FP�BCCB@QFSB�BSBK�QELRDE�QEB�LCCBOLO�FP�RK>T>OB�LC�QEB
>@@BMQ>K@B�>KA�BSBK�FC�QEB�IBQQBO�FP�ILPQ�>KA�KBSBO�>OOFSBP��!RQ�QEB�PLIRQFLK�FP�QEB

��� "LJJLK�I>T�ORIB�QE>Q
>@@BMQ>K@B�FP�BCCB@QFSB�TEBK
AOLMMBA�FK�J>FI�
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P>JB�>P�QEB�O>QFLK>IB�CLO�QEB�ORIB��(K�@LKQO>@QP�KBDLQF>QBA�QEOLRDE�@LOOBPMLKABK@B
QEBOB�TFII�>IT>VP�?B�>�?ROABK�LK�LKB�LC�QEB�M>OQFBP��(C�QEB�ORIB�TBOB�QE>Q�QEB
>@@BMQ>K@B�FP�KLQ�BCCB@QFSB�RKQFI�OB@BFSBA�?V�QEB�LCCBOLO�QEBK�QEB�LCCBOBB�TLRIA�?B
LK�QBKQBOELLHP�O>QEBO�QE>K�QEB�LQEBO�T>V�>OLRKA�>P�FP�QEB�@>PB�TFQE�QEB�MOBPBKQ
ORIB�� P�?BQTBBK�QEB�QTL�FQ�PBBJP�C>FOBO�QL�MI>@B�QEB�?ROABK�LK�QEB�LCCBOLO�PFK@B�EB
LO�PEB�>ILKB�E>P�QEB�MLTBO�QL�CFU�QEB�JLJBKQ�LC�BCCB@QFSBKBPP�� II�QEB�LCCBOLO�KBBA
AL�FP�PMB@FCV�FK�QEB�LCCBO�QE>Q�>@@BMQ>K@B�FP�KLQ�BCCB@QFSB�RKQFI�OB@BFSBA�

(K�>II�LQEBO�@>PBP`QE>Q�FP�TEBK�QEB�LCCBOLO�C>FIP�QL�PMB@FCV�QEB�JLAB�LC�>@@BMQ>K@B
>KA�QEB�LCCBOBB�RPBP�>�JLAB�QE>Q�FP�KLQ�OB>PLK>?IB`>@@BMQ>K@B�FP�ABBJBA�BCCB@QFSB
LKIV�TEBK�OB@BFSBA�

Acceptance ÒOutrunsÓ Rejection

6EBK�QEB�LCCBOBB�PBKAP�>�OBGB@QFLK�CFOPQ�>KA�QEBK�I>QBO�QO>KPJFQP�>�PRMBOPBAFKD
>@@BMQ>K@B�QEB�aBCCB@QFSB�TEBK�OB@BFSBAb�ORIB�>IPL�>MMIFBP��2RMMLPB�>�PBIIBO�LCCBOP�>
?RVBO�QTL�@LOAP�LC�CFOBTLLA�>KA�P>VP�QEB�LCCBO�TFII�OBJ>FK�LMBK�CLO�>�TBBH��.K�QEB
QEFOA�A>V�QEB�?RVBO�TOFQBP�QEB�PBIIBO�OBGB@QFKD�QEB�LCCBO��3EB�CLIILTFKD�BSBKFKD�QEB
?RVBO�OBQEFKHP�EFP�CFOBTLLA�KBBAP�>KA�LK�QEB�JLOKFKD�LC�QEB�CFCQE�A>V�EB�PBKAP�>K
B�J>FI�>@@BMQFKD�QEB�PBIIBOdP�QBOJP��3EB�MOBSFLRPIV�J>FIBA�IBQQBO�>OOFSBP�QEB
CLIILTFKD�A>V��2FK@B�QEB�IBQQBO�E>A�KLQ�VBQ�?BBK�OB@BFSBA�QEB�LCCBO�E>A�KLQ�?BBK
OBGB@QBA��%LO�QEBOB�QL�?B�>�S>IFA�@LKQO>@Q�QEB�B�J>FIBA�>@@BMQ>K@B�JRPQ�>OOFSB
?BCLOB�QEB�J>FIBA�OBGB@QFLK��(C�QEB�B�J>FI�TBOB�ERKD�RM�FK�@V?BOPM>@B�>IQELRDE
QEOLRDE�KL�C>RIQ�LC�QEB�?RVBO�PL�QE>Q�QEB�IBQQBO�>OOFSBA�CFOPQ�QEB�PBIIBO�TLRIA�?B
@LOOB@Q�FK�>PPRJFKD�QEB�LCCBO�T>P�QBOJFK>QBA`BSBK�FC�QEB�B�J>FI�>OOFSBA�>�JFKRQB
I>QBO��(K�PELOQ�TEBOB�aQEB�>@@BMQ>K@B�LRQORKP�QEB�OBGB@QFLKb�QEB�>@@BMQ>K@B�FP
BCCB@QFSB��2BB%FDROB�����

Figure 9.1

When Is Communication Effective?
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Electronic Communications

$IB@QOLKF@�@LJJRKF@>QFLKP�E>SB�LC�@LROPB�?B@LJB�FK@OB>PFKDIV�@LJJLK��,>KV
@LKQO>@QP�>OB�KBDLQF>QBA�?V�B�J>FI�>@@BMQBA�>KA�aPFDKBAb�BIB@QOLKF@>IIV��&BKBO>IIV
PMB>HFKD�QEFP�ALBP�KLQ�@E>KDB�QEB�ORIBP��3EBUniform Electronic Transactions
Act (UETA)�� T>P�MOLJRID>QBA�	F�B��AFPPBJFK>QBA�CLO�PQ>QBP�QL�>ALMQ
�FK�������(Q�FP
LKB�LC�>�KRJ?BO�LC�RKFCLOJ�>@QP�IFHB�QEB�4KFCLOJ�"LJJBO@F>I�"LAB�� P�LC�)RKB
�����CLOQV�PBSBK�PQ>QBP�>KA�QEB�42�5FODFK�(PI>KAP�E>A�>ALMQBA�QEB�PQ>QRQB��3EB
FKQOLAR@QFLK�QL�QEB�>@Q�MOLSFABP�QE>Q�aQEB�MROMLPB�LC�QEB�4$3 �FP�QL�OBJLSB�?>OOFBOP
QL�BIB@QOLKF@�@LJJBO@B�?V�S>IFA>QFKD�>KA�BCCB@QR>QFKD�BIB@QOLKF@�OB@LOAP�>KA
PFDK>QROBP�b3EB�->QFLK>I�"LKCBOBK@B�LC�"LJJFPPFLKBOP�LK�4KFCLOJ�2Q>QB�+>TP
Uniform Electronic Transactions Act (1999)	#BKSBO��->QFLK>I�"LKCBOBK@B�LC
"LJJFPPFLKBOP�LK�4KFCLOJ�2Q>QB�+>TP�����
�>@@BPPBA�,>O@E��������
EQQM���TTT�I>T�RMBKK�BAR�?II�>O@EFSBP�RI@�CK>@Q�������P�RBQ>���MAC� (K�DBKBO>I
QEB�4$3 �MOLSFABP�QEB�CLIILTFKD�

>�  �OB@LOA�LO�PFDK>QROB�J>V�KLQ�?B�ABKFBA�IBD>I�BCCB@Q�LO�BKCLO@B>?FIFQV
PLIBIV�?B@>RPB�FQ�FP�FK�BIB@QOLKF@�CLOJ�

?�  �@LKQO>@Q�J>V�KLQ�?B�ABKFBA�IBD>I�BCCB@Q�LO�BKCLO@B>?FIFQV�PLIBIV
?B@>RPB�>K�BIB@QOLKF@�OB@LOA�T>P�RPBA�FK�FQP�CLOJ>QFLK�

@� (C�>�I>T�OBNRFOBP�>�OB@LOA�QL�?B�FK�TOFQFKD�>K�BIB@QOLKF@�OB@LOA�P>QFPCFBP
QEB�I>T�

A� (C�>�I>T�OBNRFOBP�>�PFDK>QROB�>K�BIB@QOLKF@�PFDK>QROB�P>QFPCFBP�QEB�I>T�

3EB�4$3 �QELRDE�ALBPKdQ�>AAOBPP�>II�QEB�MOL?IBJP�TFQE�BIB@QOLKF@�@LKQO>@QFKD�
"IF@HFKD�LK�>�@LJMRQBO�P@OBBK�J>V�@LKPQFQRQB�>�S>IFA�>@@BMQ>K@B�LC�>�@LKQO>@QR>I
LCCBO�?RQ�LKIV�FC�QEB�LCCBO�FP�@IB>OIV�@LJJRKF@>QBA��(KSpecht v. Netscape
Communications Corp��@RPQLJBOP�TEL�E>A�ALTKIL>ABA�>�COBB�LKIFKB�@LJMRQBO
MOLDO>J�@LJMI>FKBA�QE>Q�FQ�BCCB@QFSBIV�FKS>ABA�QEBFO�MOFS>@V�?V�FKPBOQFKD�FKQL�QEBFO
J>@EFKBP�a@LLHFBPb��QEBV�T>KQBA�QL�PRB�?RQ�QEB�ABCBKA>KQ�P>FA�QEBV�TBOB�?LRKA�QL
>O?FQO>QFLK�Specht v. Netscape Communications Corp.�����%��A����	�A�"FO������
� 3EBV
E>A�@IF@HBA�LK�QEB�#LTKIL>A�?RQQLK�?RQ�EFAABK�?BILT�FQ�TBOB�QEB�IF@BKPFKD�QBOJP
FK@IRAFKD�QEB�>O?FQO>QFLK�@I>RPB��3EB�CBABO>I�@LROQ�LC�>MMB>IP�EBIA�QE>Q�QEBOB�T>P�KL
S>IFA�>@@BMQ>K@B��3EB�@LROQ�P>FA�a6B�>DOBB�TFQE�QEB�AFPQOF@Q�@LROQ�QE>Q�>�OB>PLK>?IV
MORABKQ�(KQBOKBQ�RPBO�FK�@FO@RJPQ>K@BP�PR@E�>P�QEBPB�TLRIA�KLQ�E>SB�HKLTK�LO
IB>OKBA�LC�QEB�BUFPQBK@B�LC�QEB�IF@BKPB�QBOJP�?BCLOB�OBPMLKAFKD�QL�ABCBKA>KQPd
FKSFQ>QFLK�QL�ALTKIL>A�QEB�COBB�PLCQT>OB�>KA�QE>Q�ABCBKA>KQP�QEBOBCLOB�AFA�KLQ
MOLSFAB�OB>PLK>?IB�KLQF@B�LC�QEB�IF@BKPB�QBOJP��(K�@LKPBNRBK@B�QEB�MI>FKQFCCPd�?>OB
>@Q�LC�ALTKIL>AFKD�QEB�PLCQT>OB�AFA�KLQ�RK>J?FDRLRPIV�J>KFCBPQ�>PPBKQ�QL�QEB
>O?FQO>QFLK�MOLSFPFLK�@LKQ>FKBA�FK�QEB�IF@BKPB�QBOJP�b

(C�>�C>UBA�AL@RJBKQ�FP�PBKQ�?RQ�CLO�PLJB�OB>PLK�KLQ�OB@BFSBA�LO�KLQ�KLQF@BA�QEB
BJBODFKD�I>T�FP�QE>Q�QEB�J>FI?LU�ORIB�ALBP�KLQ�>MMIV�� �@LROQ�TLRIA�BU>JFKB�QEB

���  �42�I>T�DBKBO>IIV�J>HFKD
BIB@QOLKF@�@LKQO>@QFKD�S>IFA
>KA�QEB�@LKQO>@QP�BKCLO@B>?IB�
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http://www.law.upenn.edu/bll/archives/ulc/fnact99/1990s/ueta99.pdf


@FO@RJPQ>K@BP�TFQE�@>OB�QL�ABQBOJFKB�QEB�OB>PLK�CLO�QEB�KLKOB@BFMQ�LO�CLO�QEB
LCCBOLOdP�C>FIROB�QL�KLQF@B�FQP�OB@BFMQ�� �MBOPLK�E>P�QL�E>SB�C>FO�KLQF@B�QE>Q�EFP�LO�EBO
LCCBO�E>P�?BBK�>@@BMQBA�>KA�JLABOK�@LJJRKF@>QFLK�J>HBP�QEB�LIA�C>PEFLKBA
J>FI?LU�ORIB`QE>Q�>@@BMQ>K@B�FP�BCCB@QFSB�RMLK�AFPM>Q@E`MOL?IBJ>QF@�2BB�CLO
BU>JMIBClow Water Systems Co. v. National Labor Relations Board����%��A�����	�QE�"FO�
����
�

Silence as Acceptance
General Rule: Silence Is Not Acceptance

.OAFK>OFIV�CLO�QEBOB�QL�?B�>�@LKQO>@Q�QEB�LCCBOBB�JRPQ�J>HB�PLJB�MLPFQFSB
J>KFCBPQ>QFLK�LC�>PPBKQ�QL�QEB�LCCBOLOdP�QBOJP��3EB�LCCBOLO�@>KKLQ�RPR>IIV�TLOA�EFP
LCCBO�FK�PR@E�>�T>V�QE>Q�QEB�LCCBOBBdP�C>FIROB�QL�OBPMLKA�@>K�?B�@LKPQORBA�>P�>K
>@@BMQ>K@B�

Exceptions

3EB�1BPQ>QBJBKQ�2B@QFLK����DFSBP�QEOBB�PFQR>QFLKP�ELTBSBO�FK�TEF@E�PFIBK@B�@>K
LMBO>QB�>P�>K�>@@BMQ>K@B��3EB�CFOPQ�L@@ROP�TEBK�QEB�LCCBOBB�>S>FIP�EFJPBIC�LC
PBOSF@BP�MOLCCBOBA�?V�QEB�LCCBOLO�BSBK�QELRDE�EB�@LRIA�E>SB�OBGB@QBA�QEBJ�>KA�E>A
OB>PLK�QL�HKLT�QE>Q�QEB�LCCBOLO�LCCBOBA�QEBJ�BUMB@QFKD�@LJMBKP>QFLK��3EB�PB@LKA
PFQR>QFLK�L@@ROP�TEBK�QEB�LCCBO�PQ>QBP�QE>Q�QEB�LCCBOBB�J>V�>@@BMQ�TFQELRQ
OBPMLKAFKD�>KA�QEB�LCCBOBB�OBJ>FKFKD�PFIBKQ�FKQBKAP�QL�>@@BMQ��3EB�QEFOA�PFQR>QFLK
FP�QE>Q�LC�MOBSFLRP�AB>IFKDP�FK�TEF@E�LKIV�FC�QEB�LCCBOBB�FKQBKAP�KLQ�QL�>@@BMQ�FP�FQ
OB>PLK>?IB�QL�BUMB@Q�EFJ�QL�P>V�PL�

 P�>K�BU>JMIB�LC�QEB�CFOPQ�QVMB�LC�>@@BMQ>K@B�?V�PFIBK@B�>PPRJB�QE>Q�>�@>OMBKQBO
E>MMBKP�?V�VLRO�ELRPB�>KA�PBBP�>�@LII>MPFKD�MLO@E��'B�PMLQP�VLR�FK�QEB�COLKQ�V>OA
>KA�MLFKQP�LRQ�QEB�ABQBOFLO>QFLK��a(dJ�>�MOLCBPPFLK>I�@>OMBKQBOb�EB�P>VP�a>KA
?BQTBBK�GL?P��(�@>K�CFU�QE>Q�MLO@E�CLO�VLR��2LJB?LAV�LRDEQ�QL�b�8LR�P>V�KLQEFKD��'B
DLBP�QL�TLOH��3EBOB�FP�>K�FJMIFBA�@LKQO>@Q�TFQE�QEB�TLOH�QL�?B�ALKB�CLO�QEB
@>OMBKQBOdP�RPR>I�CBB�

3L�FIIRPQO>QB�QEB�PB@LKA�PFQR>QFLK�PRMMLPB�QE>Q�>�COFBKA�E>P�IBCQ�EBO�@>O�FK�VLRO
D>O>DB��3EB�COFBKA�PBKAP�VLR�>�IBQQBO�FK�TEF@E�PEB�LCCBOP�VLR�QEB�@>O�CLO�������>KA
>AAP�a(C�(�ALKdQ�EB>O�COLJ�VLR�(�TFII�>PPRJB�QE>Q�VLR�E>SB�>@@BMQBA�JV�LCCBO�b�(C
VLR�J>HB�KL�OBMIV�TFQE�QEB�FKQBKQFLK�LC�>@@BMQFKD�QEB�LCCBO�>�@LKQO>@Q�E>P�?BBK
CLOJBA�

3EB�QEFOA�PFQR>QFLK�FP�FIIRPQO>QBA�?V2B@QFLK��������2FIBK@B�>P� @@BMQ>K@B��>�TBII�
HKLTK�AB@FPFLK�J>AB�?V�)RPQF@B�.IFSBO�6BKABII�'LIJBP�)O��TEBK�EB�T>P�PFQQFKD�LK
QEB�2RMOBJB�"LROQ�LC�,>PP>@ERPBQQP�
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KEY TAKEAWAY

6FQELRQ�>K�>@@BMQ>K@B�LC�>K�LCCBO�KL�@LKQO>@Q�BUFPQP�>KA�LK@B�>K
>@@BMQ>K@B�FP�J>AB�>�@LKQO>@Q�FP�CLOJBA��(C�QEB�LCCBOLO�PQFMRI>QBP�ELT�QEB
LCCBO�PELRIA�?B�>@@BMQBA�PL�?B�FQ��(C�QEBOB�FP�KL�PQFMRI>QFLK�>KV�OB>PLK>?IB
JB>KP�LC�@LJJRKF@>QFLK�FP�DLLA��.CCBOP�>KA�OBSL@>QFLKP�>OB�RPR>IIV
BCCB@QFSB�RMLK�OB@BFMQ�TEFIB�>K�>@@BMQ>K@B�FP�BCCB@QFSB�LK�AFPM>Q@E��3EB
>ASBKQ�LC�BIB@QOLKF@�@LKQO>@QFKD�E>P�@>RPBA�PLJB�JLAFCF@>QFLK�LC�QEB�ORIBP�
@LROQP�>OB�IFHBIV�QL�FKSBPQFD>QB�QEB�C>@QP�PROOLRKAFKD�QEB�BU@E>KDB�LC�LCCBO
>KA�>@@BMQ>K@B�JLOB�@>OBCRIIV�QE>K�MOBSFLRPIV��!RQ�QEB�KR>K@BP�>OFPFKD
?B@>RPB�LC�QEB�J>FI?LU�ORIB�>KA�>@@BMQ>K@B�?V�PFIBK@B�PQFII�OBNRFOB�@ILPB
>QQBKQFLK�QL�QEB�C>@QP�

EXERCISES

�� 1RAV�MRQP�QEFP�MLPQBO�TFQE�>�MELQL�LC�EFP�ALD�LK�RQFIFQV�MLIBP�>OLRKA�EFP
KBFDE?LOELLA��a����OBT>OA�CLO�QEB�OBQROK�LC�JV�ILPQ�ALD�b�">OIBKB
ALBPKdQ�PBB�QEB�MLPQBO�?RQ�PEB�CFKAP�QEB�ALD�>KA�>CQBO�ILLHFKD�>Q�QEB�Q>D
LK�FQP�@LII>O�OBQROKP�QEB�ALD�QL�1RAV�� P�PEB�IB>SBP�EFP�ELRPB�EBO�BVB
C>IIP�LK�LKB�LC�QEB�MLPQBOP�?RQ�1RAV�AB@IFKBP�QL�M>V�EBO�>KVQEFKD��6EV�FP
1RAV�@LOOB@Q�QE>Q�">OIBKB�E>P�KL�IBD>I�OFDEQ�QL�QEB�OBT>OA�

�� 'LT�E>P�QEB�4""�@E>KDBA�QEB�@LJJLK�I>TdP�JFOOLO�FJ>DB�ORIB�>KA
TEV�

�� 6EBK�FP�>K�LCCBO�DBKBO>IIV�P>FA�QL�?B�BCCB@QFSB�� �OBGB@QFLK�LC�>K�LCCBO�� 
@LRKQBOLCCBO�

�� 'LT�E>SB�JLABOK�BIB@QOLKF@�@LJJRKF@>QFLKP�>CCB@QBA�QEB�I>T�LC�LCCBO
>KA�>@@BMQ>K@B�

�� 6EBK�FP�PFIBK@B�@LKPFABOBA�>K�>@@BMQ>K@B�

"E>MQBO���3EB� DOBBJBKQ
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9.4 Cases

Objective Intention

+R@V�S��9BEJBO

���2�$��A�����	5>������


!R@E>K>K�)�

3EFP�PRFQ�T>P�FKPQFQRQBA�?V�6��.��+R@V�>KA�)��"��+R@V�@LJMI>FK>KQP�>D>FKPQ� ��'�
9BEJBO�>KA�(A>�2��9BEJBO�EFP�TFCB�ABCBKA>KQP�QL�E>SB�PMB@FCF@�MBOCLOJ>K@B�LC�>
@LKQO>@Q�?V�TEF@E�FQ�T>P�>IIBDBA�QEB�9BEJBOP�E>A�PLIA�QL�6��.��+R@V�>�QO>@Q�LC�I>KA
LTKBA�?V� ��'��9BEJBO�FK�#FKTFAAFB�@LRKQV�@LKQ>FKFKD�������>@OBP�JLOB�LO�IBPP
HKLTK�>P�QEB�%BODRPLK�C>OJ�CLO���������)��"��+R@V�QEB�LQEBO�@LJMI>FK>KQ�FP�>
?OLQEBO�LC�6��.��+R@V�QL�TELJ�6��.��+R@V�QO>KPCBOOBA�>�E>IC�FKQBOBPQ�FK�EFP�>IIBDBA
MRO@E>PB�

3EB�FKPQORJBKQ�PLRDEQ�QL�?B�BKCLO@BA�T>P�TOFQQBK�?V� ��'��9BEJBO�LK�#B@BJ?BO���
�����FK�QEBPB�TLOAP��a6B�EBOB?V�>DOBB�QL�PBII�QL�6��.��+R@V�QEB�%BODRPLK�C>OJ
@LJMIBQB�CLO�����������QFQIB�P>QFPC>@QLOV�QL�?RVBOb�>KA�PFDKBA�?V�QEB�ABCBKA>KQP
 ��'��9BEJBO�>KA�(A>�2��9BEJBO�

3EB�>KPTBO�LC� ��'��9BEJBO�>AJFQQBA�QE>Q�>Q�QEB�QFJB�JBKQFLKBA�6��.��+R@V�LCCBOBA
EFJ��������@>PE�CLO�QEB�C>OJ�?RQ�QE>Q�EB�9BEJBO�@LKPFABOBA�QE>Q�QEB�LCCBO�T>P
J>AB�FK�GBPQ��QE>Q�PL�QEFKHFKD�>KA�?LQE�EB�>KA�+R@V�E>SFKD�E>A�PBSBO>I�AOFKHP�EB
TOLQB�LRQ�aQEB�JBJLO>KARJb�NRLQBA�>?LSB�>KA�FKAR@BA�EFP�TFCB�QL�PFDK�FQ��QE>Q�EB
AFA�KLQ�ABIFSBO�QEB�JBJLO>KARJ�QL�+R@V�?RQ�QE>Q�+R@V�MF@HBA�FQ�RM�OB>A�FQ�MRQ�FQ
FK�EFP�ML@HBQ�>QQBJMQBA�QL�LCCBO�9BEJBO����QL�?FKA�QEB�?>OD>FK�TEF@E�9BEJBO
OBCRPBA�QL�>@@BMQ�>KA�OB>IFWFKD�CLO�QEB�CFOPQ�QFJB�QE>Q�+R@V�T>P�PBOFLRP�9BEJBO
>PPROBA�EFJ�QE>Q�EB�E>A�KL�FKQBKQFLK�LC�PBIIFKD�QEB�C>OJ�>KA�QE>Q�QEB�TELIB�J>QQBO
T>P�>�GLHB��+R@V�IBCQ�QEB�MOBJFPBP�FKPFPQFKD�QE>Q�EB�E>A�MRO@E>PBA�QEB�C>OJ�^

(K�EFP�QBPQFJLKV�9BEJBO�@I>FJBA�QE>Q�EB�aT>P�EFDE�>P�>�&BLODF>�MFKBb�>KA�QE>Q�QEB
QO>KP>@QFLK�aT>P�GRPQ�>�?RK@E�LC�QTL�ALDDLKBA�AORKHP�?IRCCFKD�QL�PBB�TEL�@LRIA
Q>IH�QEB�?FDDBPQ�>KA�P>V�QEB�JLPQ�b�3E>Q�@I>FJ�FP�FK@LKPFPQBKQ�TFQE�EFP�>QQBJMQ�QL
QBPQFCV�FK�DOB>Q�ABQ>FI�>P�QL�TE>Q�T>P�P>FA�>KA�TE>Q�T>P�ALKB�^
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(C�FQ�?B�>PPRJBA�@LKQO>OV�QL�TE>Q�TB�QEFKH�QEB�BSFABK@B�PELTP�QE>Q�9BEJBO�T>P
GBPQFKD�>?LRQ�PBIIFKD�EFP�C>OJ�QL�+R@V�>KA�QE>Q�QEB�QO>KP>@QFLK�T>P�FKQBKABA�?V�EFJ
QL�?B�>�GLHB�KBSBOQEBIBPP�QEB�BSFABK@B�PELTP�QE>Q�+R@V�AFA�KLQ�PL�RKABOPQ>KA�FQ�?RQ
@LKPFABOBA�FQ�QL�?B�>�PBOFLRP�?RPFKBPP�QO>KP>@QFLK�>KA�QEB�@LKQO>@Q�QL�?B�?FKAFKD�LK
QEB�9BEJBOP�>P�TBII�>P�LK�EFJPBIC��3EB�SBOV�KBUQ�A>V�EB�>OO>KDBA�TFQE�EFP�?OLQEBO
QL�MRQ�RM�E>IC�QEB�JLKBV�>KA�Q>HB�>�E>IC�FKQBOBPQ�FK�QEB�I>KA��3EB�A>V�>CQBO�QE>Q�EB
BJMILVBA�>K�>QQLOKBV�QL�BU>JFKB�QEB�QFQIB��3EB�KBUQ�KFDEQ�3RBPA>V�EB�T>P�?>@H�>Q
9BEJBOdP�MI>@B�>KA�QEBOB�9BEJBO�QLIA�EFJ�CLO�QEB�CFOPQ�QFJB�+R@V�P>FA�QE>Q�EB
T>PKdQ�DLFKD�QL�PBII�>KA�EB�QLIA�9BEJBO�a8LR�HKLT�VLR�PLIA�QE>Q�MI>@B�C>FO�>KA
PNR>OB�b� CQBO�OB@BFSFKD�QEB�OBMLOQ�COLJ�EFP�>QQLOKBV�QE>Q�QEB�QFQIB�T>P�DLLA�EB
TOLQB�QL�9BEJBO�QE>Q�EB�T>P�OB>AV�QL�@ILPB�QEB�AB>I�

-LQ�LKIV�AFA�+R@V�>@QR>IIV�?BIFBSB�?RQ�QEB�BSFABK@B�PELTP�EB�T>P�T>OO>KQBA�FK
?BIFBSFKD�QE>Q�QEB�@LKQO>@Q�OBMOBPBKQBA�>�PBOFLRP�?RPFKBPP�QO>KP>@QFLK�>KA�>�DLLA
C>FQE�P>IB�>KA�MRO@E>PB�LC�QEB�C>OJ�

(K�QEB�CFBIA�LC�@LKQO>@QP�>P�DBKBO>IIV�BIPBTEBOB�a6B�JRPQ�ILLH�QL�QEB�LRQT>OA
BUMOBPPFLK�LC�>�MBOPLK�>P�J>KFCBPQFKD�EFP�FKQBKQFLK�O>QEBO�QE>K�QL�EFP�PB@OBQ�>KA
RKBUMOBPPBA�FKQBKQFLK��3EB�I>T�FJMRQBP�QL�>�MBOPLK�>K�FKQBKQFLK�@LOOBPMLKAFKD�QL
QEB�OB>PLK>?IB�JB>KFKD�LC�EFP�TLOAP�>KA�>@QP�b

 Q�KL�QFJB�MOFLO�QL�QEB�BUB@RQFLK�LC�QEB�@LKQO>@Q�E>A�9BEJBO�FKAF@>QBA�QL�+R@V�?V
TLOA�LO�>@Q�QE>Q�EB�T>P�KLQ�FK�B>OKBPQ�>?LRQ�PBIIFKD�QEB�C>OJ��3EBV�E>A�>ODRBA
>?LRQ�FQ�>KA�AFP@RPPBA�FQP�QBOJP�>P�9BEJBO�>AJFQQBA�CLO�>�ILKD�QFJB��+R@V�QBPQFCFBA
QE>Q�FC�QEBOB�T>P�>KV�GBPQFKD�FQ�T>P�>?LRQ�M>VFKD��������QE>Q�KFDEQ��3EB�@LKQO>@Q
>KA�QEB�BSFABK@B�PELT�QE>Q�EB�T>P�KLQ�BUMB@QBA�QL�M>V�QEB�JLKBV�QE>Q�KFDEQ�
9BEJBO�P>FA�QE>Q�>CQBO�QEB�TOFQFKD�T>P�PFDKBA�EB�I>FA�FQ�ALTK�LK�QEB�@LRKQBO�FK
COLKQ�LC�+R@V��+R@V�P>FA�9BEJBO�E>KABA�FQ�QL�EFJ��(K�>KV�BSBKQ�QEBOB�E>A�?BBK�TE>Q
>MMB>OBA�QL�?B�>�DLLA�C>FQE�LCCBO�>KA�>�DLLA�C>FQE�>@@BMQ>K@B�CLIILTBA�?V�QEB
BUB@RQFLK�>KA�>MM>OBKQ�ABIFSBOV�LC�>�TOFQQBK�@LKQO>@Q��!LQE�P>FA�QE>Q�+R@V�MRQ�QEB
TOFQFKD�FK�EFP�ML@HBQ�>KA�QEBK�LCCBOBA�9BEJBO����QL�PB>I�QEB�?>OD>FK��-LQ�RKQFI�QEBK
BSBK�RKABO�QEB�ABCBKA>KQPd�BSFABK@B�T>P�>KVQEFKD�P>FA�LO�ALKB�QL�FKAF@>QB�QE>Q�QEB
J>QQBO�T>P�>�GLHB��!LQE�LC�QEB�9BEJBOP�QBPQFCFBA�QE>Q�TEBK�9BEJBO�>PHBA�EFP�TFCB�QL
PFDK�EB�TEFPMBOBA�QE>Q�FQ�T>P�>�GLHB�PL�+R@V�TLRIAKdQ�EB>O�>KA�QE>Q�FQ�T>P�KLQ
FKQBKABA�QE>Q�EB�PELRIA�EB>O�

3EB�JBKQ>I�>PPBKQ�LC�QEB�M>OQFBP�FP�KLQ�OBNRFPFQB�CLO�QEB�CLOJ>QFLK�LC�>�@LKQO>@Q��(C
QEB�TLOAP�LO�LQEBO�>@QP�LC�LKB�LC�QEB�M>OQFBP�E>SB�?RQ�LKB�OB>PLK>?IB�JB>KFKD�EFP
RKAFP@ILPBA�FKQBKQFLK�FP�FJJ>QBOF>I�BU@BMQ�TEBK�>K�RKOB>PLK>?IB�JB>KFKD�TEF@E
EB�>QQ>@EBP�QL�EFP�J>KFCBPQ>QFLKP�FP�HKLTK�QL�QEB�LQEBO�M>OQV�
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a������3EB�I>T�QEBOBCLOB�GRADBP�LC�>K�>DOBBJBKQ�?BQTBBK�QTL�MBOPLKP�BU@IRPFSBIV
COLJ�QELPB�BUMOBPPFLKP�LC�QEBFO�FKQBKQFLKP�TEF@E�>OB�@LJJRKF@>QBA�?BQTBBK�QEBJ�
������b�:"FQ>QFLK<

 K�>DOBBJBKQ�LO�JRQR>I�>PPBKQ�FP�LC�@LROPB�BPPBKQF>I�QL�>�S>IFA�@LKQO>@Q�?RQ�QEB�I>T
FJMRQBP�QL�>�MBOPLK�>K�FKQBKQFLK�@LOOBPMLKAFKD�QL�QEB�OB>PLK>?IB�JB>KFKD�LC�EFP
TLOAP�>KA�>@QP��(C�EFP�TLOAP�>KA�>@QP�GRADBA�?V�>�OB>PLK>?IB�PQ>KA>OA�J>KFCBPQ�>K
FKQBKQFLK�QL�>DOBB�FQ�FP�FJJ>QBOF>I�TE>Q�J>V�?B�QEB�OB>I�?RQ�RKBUMOBPPBA�PQ>QB�LC
EFP�JFKA�

2L�>�MBOPLK�@>KKLQ�PBQ�RM�QE>Q�EB�T>P�JBOBIV�GBPQFKD�TEBK�EFP�@LKAR@Q�>KA�TLOAP
TLRIA�T>OO>KQ�>�OB>PLK>?IB�MBOPLK�FK�?BIFBSFKD�QE>Q�EB�FKQBKABA�>�OB>I�>DOBBJBKQ�

6EBQEBO�QEB�TOFQFKD�PFDKBA�?V�QEB�ABCBKA>KQP�>KA�KLT�PLRDEQ�QL�?B�BKCLO@BA�?V
QEB�@LJMI>FK>KQP�T>P�QEB�OBPRIQ�LC�>�PBOFLRP�LCCBO�?V�+R@V�>KA�>�PBOFLRP�>@@BMQ>K@B
?V�QEB�ABCBKA>KQP�LO�T>P�>�PBOFLRP�LCCBO�?V�+R@V�>KA�>K�>@@BMQ>K@B�FK�PB@OBQ�GBPQ�?V
QEB�ABCBKA>KQP�FK�BFQEBO�BSBKQ�FQ�@LKPQFQRQBA�>�?FKAFKD�@LKQO>@Q�LC�P>IB�?BQTBBK�QEB
M>OQFBP�^

1BSBOPBA�>KA�OBJ>KABA�

CASE QUESTIONS

�� 6E>Q�L?GB@QFSB�BSFABK@B�T>P�QEBOB�QL�PRMMLOQ�QEB�ABCBKA>KQPd
@LKQBKQFLK�QE>Q�QEBV�TBOB�GRPQ�HFAAFKD�TEBK�QEBV�>DOBBA�QL�PBII�QEB
C>OJ�

�� 2RMMLPB�QEB�ABCBKA>KQP�OB>IIV�AFA�QEFKH�QEB�TELIB�QEFKD�T>P�>�HFKA�LC
GLHB��6LRIA�QE>Q�J>HB�>KV�AFCCBOBK@B�

��  P�>�J>QQBO�LC�MR?IF@�MLIF@V�TEV�ALBP�QEB�I>T�RPB�>K�L?GB@QFSB�PQ>KA>OA
QL�ABQBOJFKB�QEB�PBOFLRPKBPP�LC�FKQBKQFLK�FKPQB>A�LC�>�PR?GB@QFSB
PQ>KA>OA�

�� (QdP����ABDOBBP�FK�)RIV�>KA������M�J��NRFQQFKD�QFJB��3EB�?>QQBOV�FK�,>OVdP
@>O�FP�LRQ�LC�GRF@B�>D>FK��,>OV�P>VP�a OODE��(�TFII�PBII�QEFP�PQRMFA�@>O�CLO
����b�)>PLK�T>IHFKD�QL�EFP�@>O�KB>O?V�TEFMP�LRQ�EFP�@EB@H?LLH�>KA�P>VP
a(QdP�>�AB>I��+B>SB�VLRO�@>O�EBOB��(dII�DFSB�VLR�>�OFAB�ELJB�>KA�MF@H�RM
VLRO�@>O�>CQBO�VLR�DFSB�JB�QEB�QFQIB�b�#L�QEB�M>OQFBP�E>SB�>�@LKQO>@Q�

Advertisements as Offers

+BCHLTFQW�S��&OB>Q�,FKKB>MLIFP�2ROMIRP�2QLOB
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���-�6��A�����	,FKK������


,ROMEV�)RPQF@B�

3EFP�FP�>K�>MMB>I�COLJ�>K�LOABO�LC�QEB�,RKF@FM>I�"LROQ�LC�,FKKB>MLIFP�ABKVFKD�QEB
JLQFLK�LC�QEB�ABCBKA>KQ�CLO�>JBKABA�CFKAFKDP�LC�C>@Q�LO�FK�QEB�>IQBOK>QFSB�CLO�>
KBT�QOF>I��3EB�LOABO�CLO�GRADJBKQ�>T>OABA�QEB�MI>FKQFCC�QEB�PRJ�LC���������>P
A>J>DBP�CLO�?OB>@E�LC�@LKQO>@Q�

3EFP�@>PB�DOLTP�LRQ�LC�QEB�>IIBDBA�OBCRP>I�LC�QEB�ABCBKA>KQ�QL�PBII�QL�QEB�MI>FKQFCC�>
@BOQ>FK�CRO�MFB@B�TEF@E�FQ�E>A�LCCBOBA�CLO�P>IB�FK�>�KBTPM>MBO�>ASBOQFPBJBKQ��(Q
>MMB>OP�COLJ�QEB�OB@LOA�QE>Q�LK� MOFI��������QEB�ABCBKA>KQ�MR?IFPEBA�QEB
CLIILTFKD�>ASBOQFPBJBKQ�FK�>�,FKKB>MLIFP�KBTPM>MBO�

2>QROA>V��� �,��2E>OM

��!O>KA�-BT�%RO�"L>QP�6LOQE�QL��������

%FOPQ�"LJB

%FOPQ�2BOSBA

���$>@E

:3EB������@L>Q�TLRIA�?B�TLOQE�>?LRQ������FK������ALII>OP�<�.K� MOFI����QEB
ABCBKA>KQ�>D>FK�MR?IFPEBA�>K�>ASBOQFPBJBKQ�FK�QEB�P>JB�KBTPM>MBO�>P�CLIILTP�

2>QROA>V��� �,�

��!O>KA�-BT�/>PQBI�,FKH���2HFK�2@>OCP

2BIIFKD�CLO��������

.RQ�QEBV�DL�2>QROA>V��$>@E^�����

��!I>@H�+>MFK�2QLIB�!B>RQFCRI�TLOQE��������^�����
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%FOPQ�"LJB�%FOPQ�2BOSBA

3EB�OB@LOA�PRMMLOQP�QEB�CFKAFKDP�LC�QEB�@LROQ�QE>Q�LK�B>@E�LC�QEB�2>QROA>VP
CLIILTFKD�QEB�MR?IF@>QFLK�LC�QEB�>?LSB�ABP@OF?BA�>AP�QEB�MI>FKQFCC�T>P�QEB�CFOPQ�QL
MOBPBKQ�EFJPBIC�>Q�QEB�>MMOLMOF>QB�@LRKQBO�FK�QEB�ABCBKA>KQdP�PQLOB�>KA�LK�B>@E
L@@>PFLK�ABJ>KABA�QEB�@L>Q�>KA�QEB�PQLIB�PL�>ASBOQFPBA�>KA�FKAF@>QBA�EFP�OB>AFKBPP
QL�M>V�QEB�P>IB�MOF@B�LC�����.K�?LQE�L@@>PFLKP�QEB�ABCBKA>KQ�OBCRPBA�QL�PBII�QEB
JBO@E>KAFPB�QL�QEB�MI>FKQFCC�PQ>QFKD�LK�QEB�CFOPQ�L@@>PFLK�QE>Q�?V�>�aELRPB�ORIBb�QEB
LCCBO�T>P�FKQBKABA�CLO�TLJBK�LKIV�>KA�P>IBP�TLRIA�KLQ�?B�J>AB�QL�JBK�>KA�LK�QEB
PB@LKA�SFPFQ�QE>Q�MI>FKQFCC�HKBT�ABCBKA>KQdP�ELRPB�ORIBP�

3EB�QOF>I�@LROQ�MOLMBOIV�AFP>IILTBA�MI>FKQFCCdP�@I>FJ�CLO�QEB�S>IRB�LC�QEB�CRO�@L>QP
PFK@B�QEB�S>IRB�LC�QEBPB�>OQF@IBP�T>P�PMB@RI>QFSB�>KA�RK@BOQ>FK��3EB�LKIV�BSFABK@B�LC
S>IRB�T>P�QEB�>ASBOQFPBJBKQ�FQPBIC�QL�QEB�BCCB@Q�QE>Q�QEB�@L>QP�TBOB�a6LOQE�QL
�������b�ELT�JR@E�IBPP�?BFKD�PMB@RI>QFSB�BPMB@F>IIV�FK�SFBT�LC�QEB�MOF@B�CLO�TEF@E
QEBV�TBOB�LCCBOBA�CLO�P>IB��6FQE�OBCBOBK@B�QL�QEB�LCCBO�LC�QEB�ABCBKA>KQ�LK� MOFI���
�����QL�PBII�QEB�a��!I>@H�+>MFK�2QLIB�������TLOQE��������������b�QEB�QOF>I�@LROQ�EBIA
QE>Q�QEB�S>IRB�LC�QEFP�>OQF@IB�T>P�BPQ>?IFPEBA�>KA�DO>KQBA�GRADJBKQ�FK�C>SLO�LC�QEB
MI>FKQFCC�CLO�QE>Q�>JLRKQ�IBPP�QEB����NRLQBA�MRO@E>PB�MOF@B�

�� 3EB�ABCBKA>KQ�@LKQBKAP�QE>Q�>�KBTPM>MBO�>ASBOQFPBJBKQ�LCCBOFKD
FQBJP�LC�JBO@E>KAFPB�CLO�P>IB�>Q�>�K>JBA�MOF@B�FP�>�aRKFI>QBO>I�LCCBOb
TEF@E�J>V�?B�TFQEAO>TK�TFQELRQ�KLQF@B��'B�OBIFBP�RMLK�>RQELOFQFBP
TEF@E�ELIA�QE>Q�TEBOB�>K�>ASBOQFPBO�MR?IFPEBP�FK�>�KBTPM>MBO�QE>Q�EB
E>P�>�@BOQ>FK�NR>KQFQV�LO�NR>IFQV�LC�DLLAP�TEF@E�EB�T>KQP�QL�AFPMLPB�LC
>Q�@BOQ>FK�MOF@BP�>KA�LK�@BOQ>FK�QBOJP�PR@E�>ASBOQFPBJBKQP�>OB�KLQ
LCCBOP�TEF@E�?B@LJB�@LKQO>@QP�>P�PLLK�>P�>KV�MBOPLK�QL�TELPB�KLQF@B
QEBV�J>V�@LJB�PFDKFCFBP�EFP�>@@BMQ>K@B�?V�KLQFCVFKD�QEB�LQEBO�QE>Q�EB
TFII�Q>HB�>�@BOQ>FK�NR>KQFQV�LC�QEBJ��2R@E�>ASBOQFPBJBKQP�E>SB�?BBK
@LKPQORBA�>P�>K�FKSFQ>QFLK�CLO�>K�LCCBO�LC�P>IB�LK�QEB�QBOJP�PQ>QBA
TEF@E�LCCBO�TEBK�OB@BFSBA�J>V�?B�>@@BMQBA�LO�OBGB@QBA�>KA�TEF@E
QEBOBCLOB�ALBP�KLQ�?B@LJB�>�@LKQO>@Q�LC�P>IB�RKQFI�>@@BMQBA�?V�QEB
PBIIBO��>KA�RKQFI�>�@LKQO>@Q�E>P�?BBK�PL�J>AB�QEB�PBIIBO�J>V�JLAFCV�LO
OBSLHB�PR@E�MOF@BP�LO�QBOJP��:"FQ>QFLKP<

^.K�QEB�C>@QP�?BCLOB�RP�TB�>OB�@LK@BOKBA�TFQE�TEBQEBO�QEB
>ASBOQFPBJBKQ�@LKPQFQRQBA�>K�LCCBO�>KA�FC�PL�TEBQEBO�QEB�MI>FKQFCCdP
@LKAR@Q�@LKPQFQRQBA�>K�>@@BMQ>K@B�

3EBOB�>OB�KRJBOLRP�>RQELOFQFBP�TEF@E�ELIA�QE>Q�>�M>OQF@RI>O
>ASBOQFPBJBKQ�FK�>�KBTPM>MBO�LO�@FO@RI>O�IBQQBO�OBI>QFKD�QL�>�P>IB�LC
>OQF@IBP�J>V�?B�@LKPQORBA�?V�QEB�@LROQ�>P�@LKPQFQRQFKD�>K�LCCBO
>@@BMQ>K@B�LC�TEF@E�TLRIA�@LJMIBQB�>�@LKQO>@Q��:"FQ>QFLKP<
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3EB�QBPQ�LC�TEBQEBO�>�?FKAFKD�L?IFD>QFLK�J>V�LOFDFK>QB�FK
>ASBOQFPBJBKQP�>AAOBPPBA�QL�QEB�DBKBO>I�MR?IF@�FP�aTEBQEBO�QEB�C>@QP
PELT�QE>Q�PLJB�MBOCLOJ>K@B�T>P�MOLJFPBA�FK�MLPFQFSB�QBOJP�FK�OBQROK
CLO�PLJBQEFKD�OBNRBPQBA�b���6FIIFPQLK�"LKQO>@QP�	1BS��BA�
�P����

3EB�>RQELOFQFBP�>?LSB�@FQBA�BJME>PFWB�QE>Q�TEBOB�QEB�LCCBO�FP�@IB>O
ABCFKFQB�>KA�BUMIF@FQ�>KA�IB>SBP�KLQEFKD�LMBK�CLO�KBDLQF>QFLK�FQ
@LKPQFQRQBP�>K�LCCBO�>@@BMQ>K@B�LC�TEF@E�TFII�@LJMIBQB�QEB�@LKQO>@Q�^

6EBQEBO�FK�>KV�FKAFSFAR>I�FKPQ>K@B�>�KBTPM>MBO�>ASBOQFPBJBKQ�FP�>K
LCCBO�O>QEBO�QE>K�>K�FKSFQ>QFLK�QL�J>HB�>K�LCCBO�ABMBKAP�LK�QEB�IBD>I
FKQBKQFLK�LC�QEB�M>OQFBP�>KA�QEB�PROOLRKAFKD�@FO@RJPQ>K@BP��:"FQ>QFLKP<
6B�>OB�LC�QEB�SFBT�LK�QEB�C>@QP�?BCLOB�RP�QE>Q�QEB�LCCBO�?V�QEB
ABCBKA>KQ�LC�QEB�P>IB�LC�QEB�+>MFK�CRO�T>P�@IB>O�ABCFKFQB�>KA�BUMIF@FQ
>KA�IBCQ�KLQEFKD�LMBK�CLO�KBDLQF>QFLK��3EB�MI>FKQFCC�E>SFKD�PR@@BPPCRIIV
J>K>DBA�QL�?B�QEB�CFOPQ�LKB�QL�>MMB>O�>Q�QEB�PBIIBOdP�MI>@B�LC�?RPFKBPP�QL
?B�PBOSBA�>P�OBNRBPQBA�?V�QEB�>ASBOQFPBJBKQ�>KA�E>SFKD�LCCBOBA�QEB
PQ>QBA�MRO@E>PB�MOF@B�LC�QEB�>OQF@IB�EB�T>P�BKQFQIBA�QL�MBOCLOJ>K@B�LK
QEB�M>OQ�LC�QEB�ABCBKA>KQ��6B�QEFKH�QEB�QOF>I�@LROQ�T>P�@LOOB@Q�FK
ELIAFKD�QE>Q�QEBOB�T>P�FK�QEB�@LKAR@Q�LC�QEB�M>OQFBP�>�PRCCF@FBKQ
JRQR>IFQV�LC�L?IFD>QFLK�QL�@LKPQFQRQB�>�@LKQO>@Q�LC�P>IB�

�� 3EB�ABCBKA>KQ�@LKQBKAP�QE>Q�QEB�LCCBO�T>P�JLAFCFBA�?V�>�aELRPB�ORIBb
QL�QEB�BCCB@Q�QE>Q�LKIV�TLJBK�TBOB�NR>IFCFBA�QL�OB@BFSB�QEB�?>OD>FKP
>ASBOQFPBA��3EB�>ASBOQFPBJBKQ�@LKQ>FKBA�KL�PR@E�OBPQOF@QFLK��3EFP
L?GB@QFLK�J>V�?B�AFPMLPBA�LC�?OFBCIV�?V�PQ>QFKD�QE>Q�TEFIB�>K
>ASBOQFPBO�E>P�QEB�OFDEQ�>Q�>KV�QFJB�?BCLOB�>@@BMQ>K@B�QL�JLAFCV�EFP
LCCBO�EB�ALBP�KLQ�E>SB�QEB�OFDEQ�>CQBO�>@@BMQ>K@B�QL�FJMLPB�KBT�LO
>O?FQO>OV�@LKAFQFLKP�KLQ�@LKQ>FKBA�FK�QEB�MR?IFPEBA�LCCBO��:"FQ>QFLKP<

 CCFOJBA�
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CASE QUESTIONS

�� (C�QEB�KLOJ>I�ORIB�FP�QE>Q�AFPMI>V�>ASBOQFPBJBKQP�FK�KBTPM>MBOP�>KA�QEB
IFHB�>OB�KLQ�LCCBOP�?RQ�O>QEBO�FKSFQ>QFLKP�QL�J>HB�>K�LCCBO�TEV�T>P�QEFP
AFCCBOBKQ��6EV�AFA�QEB�@LROQ�ELIA�QE>Q�QEFP�T>P�>K�LCCBO�

�� 6E>Q�FP�QEB�O>QFLK>IB�CLO�QEB�ORIB�QE>Q�>�AFPMI>V�>A�FP�RPR>IIV�KLQ�>K
LCCBO�

�� (C�>�KBTPM>MBO�AFPMI>V�>ASBOQFPBJBKQ�OB>AP�a3EFP�LCCBO�FP�DLLA�CLO�QTL
TBBHPb�FP�FQ�PQFII�LKIV�>K�FKSFQ>QFLK�QL�J>HB�>K�LCCBO�LO�FP�FQ�>K�LCCBO�

�� (P�>�IFPQFKD�?V�>�MOFS>QB�PBIIBO�CLO�QEB�P>IB�LC�>�QO>FIBO�LK�"O>FDPIFPQ�LO�FK
QEB�TBBHIV�@I>PPFCFBA�>ASBOQFPBJBKQP�>K�LCCBO�LO�>K�FKSFQ>QFLK�QL�J>HB�>K
LCCBO�

Silence as Acceptance

'L??P�S�,>PP>PLFQ�6EFM�"L�

���-�$������	,>PP������


'LIJBP�)�

3EFP�FP�>K�>@QFLK�CLO�QEB�MOF@B�LC�BBI�PHFKP�PBKQ�?V�QEB�MI>FKQFCC�QL�QEB�ABCBKA>KQ�>KA
HBMQ�?V�QEB�ABCBKA>KQ�PLJB�JLKQEP�RKQFI�QEBV�TBOB�ABPQOLVBA��(Q�JRPQ�?B�Q>HBK
QE>Q�QEB�MI>FKQFCC�OB@BFSBA�KL�KLQF@B�QE>Q�QEB�ABCBKA>KQ�AB@IFKBA�QL�>@@BMQ�QEB�PHFKP�
3EB�@>PB�@LJBP�?BCLOB�RP�LK�BU@BMQFLKP�QL�>K�FKPQOR@QFLK�QL�QEB�GROV�QE>Q�TEBQEBO
QEBOB�T>P�>KV�MOFLO�@LKQO>@Q�LO�KLQ�FC�PHFKP�>OB�PBKQ�QL�QEB�ABCBKA>KQ�>KA�FQ�PBBP
CFQ�TEBQEBO�FQ�E>P�>DOBBA�QL�Q>HB�QEBJ�LO�KLQ�QL�IFB�?>@H�>KA�QL�P>V�KLQEFKD
E>SFKD�OB>PLK�QL�PRMMLPB�QE>Q�QEB�J>K�TEL�E>P�PBKQ�QEBJ�?BIFBSBP�QE>Q�FQ�FP�Q>HFKD
QEBJ�PFK@B�FQ�P>VP�KLQEFKD�>?LRQ�FQ�QEBK�FC�FQ�C>FIP�QL�KLQFCV�QEB�GROV�TLRIA�?B
T>OO>KQBA�FK�CFKAFKD�CLO�QEB�MI>FKQFCC�

2Q>KAFKD�>ILKB�>KA�RKBUMI>FKBA�QEFP�MOLMLPFQFLK�JFDEQ�PBBJ�QL�FJMIV�QE>Q�LKB
PQO>KDBO�J>V�FJMLPB�>�ARQV�RMLK�>KLQEBO�>KA�J>HB�EFJ�>�MRO@E>PBO�FK�PMFQB�LC
EFJPBIC�?V�PBKAFKD�DLLAP�QL�EFJ�RKIBPP�EB�TFII�Q>HB�QEB�QOLR?IB�>KA�?B>O�QEB
BUMBKPB�LC�KLQFCVFKD�QEB�PBKABO�QE>Q�EB�TFII�KLQ�?RV��3EB�@>PB�T>P�>ODRBA�CLO�QEB
ABCBKA>KQ�LK�QE>Q�FKQBOMOBQ>QFLK��!RQ�FK�SFBT�LC�QEB�BSFABK@B�TB�AL�KLQ
RKABOPQ>KA�QE>Q�QL�E>SB�?BBK�QEB�JB>KFKD�LC�QEB�GRADB�>KA�TB�AL�KLQ�QEFKH�QE>Q�QEB
GROV�@>K�E>SB�RKABOPQLLA�QE>Q�QL�E>SB�?BBK�EFP�JB>KFKD��3EB�MI>FKQFCC�T>P�KLQ�>
PQO>KDBO�QL�QEB�ABCBKA>KQ�BSBK�FC�QEBOB�T>P�KL�@LKQO>@Q�?BQTBBK�QEBJ��'B�E>A�PBKQ
BBI�PHFKP�FK�QEB�P>JB�T>V�CLRO�LO�CFSB�QFJBP�?BCLOB�>KA�QEBV�E>A�?BBK�>@@BMQBA�>KA

"E>MQBO���3EB� DOBBJBKQ

����">PBP ���



M>FA�CLO��.K�QEB�ABCBKA>KQdP�QBPQFJLKV�FQ�T>P�C>FO�QL�>PPRJB�QE>Q�FC�FQ�E>A�>AJFQQBA
QEB�BBI�PHFKP�QL�?B�LSBO����FK@EBP�FK�IBKDQE�>KA�CFQ�CLO�FQP�?RPFKBPP�>P�QEB�MI>FKQFCC
QBPQFCFBA�>KA�QEB�GROV�CLRKA�QE>Q�QEBV�TBOB�FQ�TLRIA�E>SB�>@@BMQBA�QEBJ��QE>Q�QEFP
T>P�RKABOPQLLA�?V�QEB�MI>FKQFCC��>KA�FKABBA�QE>Q�QEBOB�T>P�>�PQ>KAFKD�LCCBO�QL�EFJ
CLO�PR@E�PHFKP�

(K�PR@E�>�@LKAFQFLK�LC�QEFKDP�QEB�MI>FKQFCC�T>P�T>OO>KQBA�FK�PBKAFKD�QEB�ABCBKA>KQ
PHFKP�@LKCLOJFKD�QL�QEB�OBNRFOBJBKQP�>KA�BSBK�FC�QEB�LCCBO�T>P�KLQ�PR@E�QE>Q�QEB
@LKQO>@Q�T>P�J>AB�>P�PLLK�>P�PHFKP�@LOOBPMLKAFKD�QL�FQP�QBOJP�TBOB�PBKQ�PBKAFKD
QEBJ�AFA�FJMLPB�LK�QEB�ABCBKA>KQ�>�ARQV�QL�>@Q�>?LRQ�QEBJ��>KA�PFIBK@B�LK�FQP�M>OQ
@LRMIBA�TFQE�>�OBQBKQFLK�LC�QEB�PHFKP�CLO�>K�RKOB>PLK>?IB�QFJB�JFDEQ�?B�CLRKA�?V
QEB�GROV�QL�T>OO>KQ�QEB�MI>FKQFCC�FK�>PPRJFKD�QE>Q�QEBV�TBOB�>@@BMQBA�>KA�QERP�QL
>JLRKQ�QL�>K�>@@BMQ>K@B��:"FQ>QFLKP<�3EB�MOLMLPFQFLK�PQ>KAP�LK�QEB�DBKBO>I
MOFK@FMIB�QE>Q�@LKAR@Q�TEF@E�FJMLOQP�>@@BMQ>K@B�LO�>PPBKQ�FP�>@@BMQ>K@B�LO�>PPBKQ
FK�QEB�SFBT�LC�QEB�I>T�TE>QBSBO�J>V�E>SB�?BBK�QEB�>@QR>I�PQ>QB�LC�JFKA�LC�QEB
M>OQV`>�MOFK@FMIB�PLJBQFJBP�ILPQ�PFDEQ�LC�FK�QEB�@>PBP��:"FQ>QFLKP<

$U@BMQFLKP�LSBOORIBA�

CASE QUESTIONS

�� 6E>Q�FP�>K�BBI�>KA�TEV�TLRIA�>KV?LAV�J>HB�>�TEFM�LRQ�LC�FQP�PHFK�
�� 6EV�AFA�QEB�@LROQ�EBOB�ABKV�QEB�ABCBKA>KQdP�>PPBOQFLK�QE>Q�FQ�KBSBO

>@@BMQBA�QEB�MI>FKQFCCdP�LCCBO�
�� (C�FQ�OB>PLK>?IV�PBBJP�QE>Q�PFIBK@B�FP�>@@BMQ>K@B�ALBP�FQ�J>HB�>KV

AFCCBOBK@B�TE>Q�QEB�LCCBOBB�OB>IIV�FKQBKABA�
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9.5 Summary and Exercises

Summary

6EBQEBO�>�IBD>IIV�S>IFA�@LKQO>@Q�T>P�CLOJBA�ABMBKAP�LK�>�KRJ?BO�LC�C>@QLOP�FK@IRAFKD�TEBQEBO�QEB�M>OQFBP
OB>@EBA�>DOBBJBKQ�TEBQEBO�@LKPFABO>QFLK�T>P�MOBPBKQ�>KA�TEBQEBO�QEB�>DOBBJBKQ�T>P�IBD>I�� DOBBJBKQ�J>V
PBBJ�IFHB�>K�FKQRFQFSB�@LK@BMQ�?RQ�FKQRFQFLK�FP�KLQ�>�PRCCF@FBKQ�DRFAB�QL�QEB�BUFPQBK@B�LC�>DOBBJBKQ�FK�IBD>I
QBOJP��3EB�JLPQ�@LJJLK�T>V�LC�BU>JFKFKD�>K�>DOBBJBKQ�CLO�IBD>I�PRCCF@FBK@V�FP�?V�ABQBOJFKFKD�TEBQEBO�>�S>IFA
LCCBO�>KA�>@@BMQ>K@B�TBOB�J>AB�

 K�LCCBO�FP�>�J>KFCBPQ>QFLK�LC�TFIIFKDKBPP�QL�BKQBO�FKQL�>�?>OD>FK�PR@E�QE>Q�FQ�TLRIA�?B�OB>PLK>?IB�CLO�>KLQEBO
FKAFSFAR>I�QL�@LK@IRAB�QE>Q�>PPBKQ�QL�QEB�LCCBO�TLRIA�@LJMIBQB�QEB�?>OD>FK��.CCBOP�JRPQ�?B�@LJJRKF@>QBA�>KA
JRPQ�?B�ABCFKFQB��QE>Q�FP�QEBV�JRPQ�PMBII�LRQ�QBOJP�QL�TEF@E�QEB�LCCBOBB�@>K�>PPBKQ�

 K�FJMLOQ>KQ�>PMB@Q�LC�QEB�LCCBO�FP�FQP�ARO>QFLK�� K�LCCBO�@>K�BUMFOB�FK�>KV�LKB�LC�PBSBO>I�T>VP��	�
�OBGB@QFLK�	�

@LRKQBOLCCBO�	�
�>@@BMQ>K@B�TFQE�@LRKQBOLCCBO�	�
�I>MPB�LC�QFJB�	�
�AB>QE�LO�FKP>KFQV�LC�QEB�LCCBOLO�LO
ABPQOR@QFLK�LC�>K�BPPBKQF>I�QBOJ�	�
�FIIBD>IFQV�>KA�	�
�OBSL@>QFLK��-L�RKABOPQ>KAFKD�LC�>DOBBJBKQ�FP�@LJMIBQB
TFQELRQ�>�J>PQBOV�LC�QEBPB�@LKAFQFLKP�

3L�@LKPQFQRQB�>K�>DOBBJBKQ�>K�LCCBO�JRPQ�?B�>@@BMQBA�

3EB�LCCBOBB�JRPQ�J>KFCBPQ�EFP�>PPBKQ�QL�QEB�QBOJP�LC�QEB�LCCBO�FK�>�J>KKBO�FKSFQBA�LO�OBNRFOBA�?V�QEB�LCCBO�
"LJMIF@>QFLKP�>OFPB�TEBK�>K�LCCBO�FP�>@@BMQBA�FKAFOB@QIV�QEOLRDE�@LOOBPMLKABK@B�� IQELRDE�LCCBOP�>KA
OBSL@>QFLKP�LC�LCCBOP�>OB�KLQ�BCCB@QFSB�RKQFI�OB@BFSBA�>K�>@@BMQ>K@B�FP�ABBJBA�>@@BMQBA�TEBK�PBKQ�FC�QEB�LCCBOBB
>@@BMQP�FK�QEB�J>KKBO�PMB@FCFBA�?V�QEB�LCCBOLO��!RQ�QEB�KR>K@BP�QE>Q�>OFPB�?B@>RPB�LC�QEB�J>FI?LU�ORIB�>KA
>@@BMQ>K@B�?V�PFIBK@B�OBNRFOB�@ILPB�>QQBKQFLK�QL�QEB�@FO@RJPQ>K@BP�LC�B>@E�>DOBBJBKQ�
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EXERCISES

�� 2>O>EdP�PQRABKQ�>M>OQJBKQ�T>P�RKCROKFPEBA��2EB�MBORPBA�#LRDdP�+FPQ�>K
LKIFKB�@I>PPFCFBA�>A�PBOSF@B�	CLO�KLKJBO@E>KQP
�>KA�P>T�QEFP
>ASBOQFPBJBKQ��a,LSFKD��%LO�P>IB��>�SBOV�KF@B�?OLTK�IB>QEBO�@LR@E
>IJLPQ�KBT������b�3EBOB�T>P�>K�>@@LJM>KVFKD�MELQL�>KA�@LKQ>@Q
FKCLOJ>QFLK��2>O>E�B�J>FIBA�QEB�@LKQ>@Q�P>VFKD�PEB�T>KQBA�QL�?RV�QEB
@LR@E��#LBP�2>O>E�E>SB�>�@LKQO>@Q�TFQE�QEB�PBIIBO��$UMI>FK�

�� 2BIIBO�@>IIBA�!RVBO�LK�QEB�QBIBMELKB�>KA�LCCBOBA�QL�PBII�EFP�RPBA�PQBOBL�
!RVBO�>DOBBA�QL�?RV�FQ�TFQELRQ�>PHFKD�QEB�MOF@B��3EB�KBUQ�A>V�!RVBO
@E>KDBA�EBO�JFKA�>KA�>QQBJMQBA�QL�?>@H�LRQ�LC�QEB�>DOBBJBKQ��#L�QEB
M>OQFBP�E>SB�>�@LKQO>@Q��$UMI>FK�

�� .K� RDRPQ���$OKFB�TOLQB�QL�$IPFB�LCCBOFKD�QL�PBII�$IPFB�EFP�@>O�CLO������
>KA�EB�MOLJFPBA�QL�ELIA�QEB�LCCBO�LMBK�CLO�QBK�A>VP��.K� RDRPQ���$OKFB
@E>KDBA�EFP�JFKA��EB�PBKQ�$IPFB�>�IBQQBO�OBSLHFKD�QEB�LCCBO��.K� RDRPQ��
$IPFB�B�J>FIBA�$OKFB�>@@BMQFKD�QEB�LCCBO��$OKFBdP�IBQQBO�LC�OBSL@>QFLK
>OOFSBA�LK� RDRPQ����(P�QEBOB�>�@LKQO>@Q��$UMI>FK�

�� .K� RDRPQ���&OLSBO�SFPFQBA�>�IL@>I�BIB@QOLKF@P�PELM�QL�MRO@E>PB�>�KBT
QBIBSFPFLK��'B�P>T�LKB�EB�IFHBA�?RQ�T>PKdQ�PROB�FC�EB�@LRIA�>CCLOA�QEB
������3EB�PQLOB�LTKBO�>DOBBA�QL�TOFQB�RM�>KA�PFDK�>K�LCCBO�PQ>QFKD�QE>Q�FQ
TLRIA�?B�EBIA�LMBK�CLO�QBK�A>VP�TEF@E�EB�AFA��.K� RDRPQ���QEB�LTKBO
@E>KDBA�EFP�JFKA�>KA�PBKQ�&OLSBO�>K�B�J>FI�OBSLHFKD�QEB�LCCBO�TEF@E
&OLSBO�OB@BFSBA�FJJBAF>QBIV��.K� RDRPQ���&OLSBO�PBKQ�>�OBMIV�B�J>FI
>@@BMQFKD�QEB�LOFDFK>I�LCCBO��(P�QEBOB�>�@LKQO>@Q��$UMI>FK�

��  @JB�"LOMLO>QFLK�PBKQ�QEB�CLIILTFKD�IBQQBO�EBOB�PBQ�LRQ�FK�FQP
BKQFOBQV�

)>KR>OV�������

 @JB�"LOMLO>QFLK

6B�EBOB?V�LCCBO�VLR����� @JB�DLIABK�TFADBQP�PFWB����3EFP�LCCBO
TFII�?B�DLLA�CLO����A>VP�

:2FDKBA<�1L?BOQ>� @JB

.TKBO� @JB�"LOMLO>QFLK

(P�QEFP�LCCBO�FOOBSL@>?IB�CLO�QEB�QFJB�PQ>QBA��$UMI>FK�

�� .K�-LSBJ?BO����)LB�TOLQB�QL�*>QB�LCCBOFKD�QL�MRO@E>PB�>�C>OJ�QE>Q�PEB
LTKBA��4MLK�OB@BFSFKD�QEB�IBQQBO�LK�-LSBJ?BO����*>QB�FJJBAF>QBIV
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PBKQ�)LB�>�IBQQBO�LC�>@@BMQ>K@B��'LTBSBO�PELOQIV�>CQBO�J>FIFKD�QEB�IBQQBO
*>QB�E>A�PB@LKA�QELRDEQP�>KA�@>IIBA�)LB�QL�>ASFPB�EFJ�QE>Q�PEB�T>P
OBGB@QFKD�EFP�LCCBO��3EB�@>II�T>P�J>AB�?BCLOB�)LB�OB@BFSBA�QEB�IBQQBO�LC
>@@BMQ>K@B��'>P�>�@LKQO>@Q�?BBK�CLOJBA��6EV�

�� .K�>�?RPV�A>V�GRPQ�?BCLOB� MOFI���� I?BOQ� @@LRKQ>KQ�OB@BFSBA�>�@>II
COLJ�>�IL@>I�@>O�AB>IBO��3EB�AB>IBO�P>FA�a'F�,O�� @@LRKQ>KQ��-LT�TEFIB
VLR�E>SB�FK@LJB�COLJ�ALFKD�@IFBKQPd�Q>UBP�(�E>SB�>K�BU@BIIBKQ�LCCBO�CLO
VLR��8LR�@>K�?RV�>�KBT�!RF@H�"BKQROV�>RQLJL?FIB�@LJMIBQBIV�IL>ABA�CLO
�������� I�(�HKLT�VLRdOB�?RPV��(C�(�ALKdQ�EB>O�COLJ�VLR�?V�QEB�BKA�LC�QEB
A>V�(dII�>PPRJB�VLR�T>KQ�QEB�@>O�b� I?BOQ�AFPQO>@QBA�AFA�KLQ�OBPMLKA
FJJBAF>QBIV�>KA�QEB�AB>IBO�ERKD�RM��3EBK�CLIILTBA�>K�BUE>RPQFKD�A>V
LC�TLOHFKD�TFQE�>KUFBQV�OFAABK�Q>U�@IFBKQP�� I?BOQ�CLODLQ�>?LRQ�QEB
@LKSBOP>QFLK��3TL�A>VP�I>QBO�>�PQ>QBJBKQ�>OOFSBA�COLJ�QEB�AB>IBO�TFQE
FKPQOR@QFLKP�LK�ELT� I?BOQ�PELRIA�MF@H�RM�QEB�@>O�>Q�QEB�AB>IBOPEFM��(P
QEBOB�>�@LKQO>@Q��$UMI>FK�

�� ,O��>KA�,OP��,FQ@EBII�QEB�LTKBOP�LC�>�PJ>II�PB@LKAE>KA�PQLOB�>QQBKABA
>K�>R@QFLK�TEBOB�QEBV�?LRDEQ�>�RPBA�P>CB�CLO������3EB�P>CB�M>OQ�LC�QEB
2RJPQ>A�BPQ>QB�E>A�>�IL@HBA�@LJM>OQJBKQ�FKPFAB�>�C>@Q�QEB�>R@QFLKBBO
JBKQFLKBA�� CQBO�QEBV�?LRDEQ�QEB�P>CB�QEB�,FQ@EBIIP�E>A�>�IL@HPJFQE
LMBK�QEB�FKQBOFLO�@LJM>OQJBKQ��FQ�@LKQ>FKBA��������FK�@>PE��3EB
IL@HPJFQE�@>IIBA�QEB�MLIF@B�TEL�FJMLRKABA�QEB�P>CB�>KA�>�I>TPRFQ
BKPRBA�?BQTBBK�QEB�,FQ@EBIIP�>KA�QEB�2RJPQ>A�BPQ>QB�QL�ABQBOJFKB�QEB
LTKBOPEFM�LC�QEB�@>PE��6EL�PELRIA�DBQ�FQ�>KA�TEV�

�� (S>K�,BPQOLSF@�>K�FKQBOK>QFLK>IIV�OBKLTKBA�>OQFPQ�>KA�EFP�TFCB�IFSBA
CLO�VB>OP�FK�>�ELRPB�FK�(KAF>K>��(S>K�AFBA�FK�������'FP�TFALT�OBJ>FKBA�FK
QEB�ELRPB�CLO�PLJB�VB>OP��RMLK�EBO�AB>QE�QEB�@LKQBKQP�LC�QEB�ELRPB�TBOB
TFIIBA�QL�EBO�@EFIAOBK��6EBK�QEB�6FIHBKP�?LRDEQ�QEB�ELRPB�COLJ�QEB
BPQ>QB�FQ�T>P�SBOV�@IRQQBOBA�� �?>KH�OBMOBPBKQ>QFSB�	QEB�BUB@RQLO�LC�QEB
BPQ>QB
�P>FA�a8LR�@>K�@IB>K�FQ�VLROPBIC�>KA�HBBM�TE>QBSBO�FQBJP�VLR
T>KQ�LO�TB`>P�BUB@RQLO�LC�,OP��,BPQOLSF@dP�BPQ>QB`TFII�EFOB�>�OR??FPE
OBJLS>I�PBOSF@B�QL�AFPMLPB�LC�FQ�b�3EB�6FIHBKP�LMQBA�QL�@IB>K�FQ�RM
QEBJPBISBP�>KA�>JFA�QEB�JBPP�?BEFKA�PLC>P�>KA�FK�LAA�@ILPBQP�TBOB�PFU
>MM>OBKQIV�S>IR>?IB�M>FKQFKDP�?V�,BPQOLSF@��3EB�BPQ>QB�@I>FJBA�QEBJ�
QEB�6FIHBKP�@I>FJBA�QEBJ��6EL�DBQP�QEB�M>FKQFKDP�>KA�TEV�

��� #>SFA�*FAAdP�ALD�?FQ�,FH>FI>�2EBOOLA��.K�)RKB���������QEB�*FAAP�LCCBOBA
QL�PBQQIB�CLO���������.K�)RIV����QEB�2EBOOLAP�PRBA�QEB�*FAAP��.K�)RIV���
QEB�*FAAP�?RJMBA�QEBFO�LCCBO�RM�QL���������3EB�PRFQ�T>P�PR?GB@Q�QL
J>KA>QLOV�>O?FQO>QFLK�TEF@E�MOL@BBABA�LK� MOFI����������.K�,>V���QEB
>O?FQO>QLO�>T>OABA�QEB�2EBOOLAP���������.K�,>V���QEB�2EBOOLAP�TOLQB
QL�QEB�*FAAP�>KA�MROMLOQBA�QL�>@@BMQ�QEBFO�I>PQ�LCCBO�LC��������J>AB�QEB
VB>O�?BCLOB��3EB�2EBOOLAPd�>QQLOKBV�JLSBA�QL�BKCLO@B�QE>Q�MROMLOQBA
�������aPBQQIBJBKQ�>DOBBJBKQ�b�3EB�@LROQ�@LK@IRABA�QE>Q�QEB�LCCBO�T>P
MOLMBOIV�>@@BMQBA�?B@>RPB�FQ�E>A�KLQ�?BBK�TFQEAO>TK�>KA�BKQBOBA
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SELF-TEST QUESTIONS

�� (K�FKQBOMOBQFKD�>DOBBJBKQP�CLO�QEB�MROMLPB�LC�BPQ>?IFPEFKD
TEBQEBO�>�S>IFA�@LKQO>@Q�BUFPQP�@LROQP�DBKBO>IIV�>MMIV

>� PR?GB@QFSB�PQ>KA>OAP
?� L?GB@QFSB�PQ>KA>OAP
@� BFQEBO�>�PR?GB@QFSB�LO�>K�L?GB@QFSB�PQ>KA>OA
A� KLKB�LC�QEB�>?LSB

��  �S>IFA�LCCBO�JRPQ�?B

>� TOFQQBK
?� TOFQQBK�>KA�FKQBKABA
@� @LJJRKF@>QBA�?V�IBQQBO
A� @LJJRKF@>QBA�>KA�ABCFKFQB

��  K�LCCBO

>� JRPQ�PMB@FCV�QFJB�MI>@B�>KA�J>KKBO�LC�>@@BMQ>K@B
?� JRPQ�?B�>@@BMQBA�FJJBAF>QBIV�QL�?B�S>IFA
@� KBBA�KLQ�?B�>@@BMQBA�FJJBAF>QBIV
A� @>K�LKIV�?B�>@@BMQBA�?V�QEB�P>JB�JB>KP�FQ�T>P�J>AB

��  K�LCCBO�DBKBO>IIV

>� FP�OBGB@QBA�?V�>�@LRKQBOLCCBO
?� @>K�?B�OBSLHBA�FC�QEB�LCCBOLO�@E>KDBP�EFP�LO�EBO�JFKA
@� @>K�I>MPB�>CQBO�>�OB>PLK>?IB�MBOFLA�LC�QFJB
A� FKSLISBP�>II�LC�QEB�>?LSB

��  K�>@@BMQ>K@B�FP�DBKBO>IIV�@LKPFABOBA�BCCB@QFSB

>� TEBK�>�IBQQBO�FP�OB@BFSBA�?V�QEB�LCCBOLO
?� TEBK�>�IBQQBO�FP�J>FIBA
@� TEBK�QEB�LCCBOBB�FP�PFIBKQ
A� LKIV�TEBK�QEB�>@@BMQ>K@B�FP�QO>KPJFQQBA�FK�TOFQFKD
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Chapter 10

Real Assent

LEARNING OBJECTIVES

 CQBO�OB>AFKD�QEFP�@E>MQBO�VLR�PELRIA�RKABOPQ>KA�QEB�CLIILTFKD�

�� "LKQO>@QP�OBNRFOB�a>�JBBQFKD�LC�QEB�JFKAPb�?BQTBBK�@LJMBQBKQ�M>OQFBP
>KA�FC�QEBOB�FP�KL�PR@E�aJBBQFKDb�QEB�>DOBBJBKQ�FP�RPR>IIV�SLFA>?IB�

�� />OQFBP�JRPQ�BKQBO�QEB�@LKQO>@Q�SLIRKQ>OFIV�TFQELRQ�AROBPP�LO�RKARB
FKCIRBK@B�

�� ,FPOBMOBPBKQ>QFLK�LO�CO>RA�TEBK�MOLSBK�SFQF>QBP�>�@LKQO>@Q�
��  �JFPQ>HB�J>V�J>HB�>�@LKQO>@Q�SLFA>?IB�
�� />OQFBP�QL�>�@LKQO>@Q�JRPQ�E>SB�@>M>@FQV`QE>Q�FP�KLQ�I>?LO�RKABO

FKC>K@V�FKQLUF@>QFLK�LO�FKP>KFQV�

6B�QROK�QL�QEB�PB@LKA�LC�QEB�CLRO�OBNRFOBJBKQP�CLO�>�S>IFA�@LKQO>@Q��(K�>AAFQFLK�QL
J>KFCBPQ>QFLK�LC�>PPBKQ�>�M>OQVdP�>PPBKQ�JRPQ�?B�OB>I��EB�LO�PEB�JRPQ�@LKPBKQ�QL�QEB
@LKQO>@Q�COBBIV�TFQE�>ABNR>QB�HKLTIBADB�>KA�JRPQ�E>SB�@>M>@FQV��3EB
OBNRFOBJBKQ�LC�OB>I�>PPBKQ�O>FPBP�QEB�CLIILTFKD�J>GLO�NRBPQFLKP�

�� #FA�QEB�M>OQFBP�BKQBO�FKQL�QEB�@LKQO>@Q�LC�QEBFO�LTK�COBB�TFII�LO�T>P
LKB�CLO@BA�QL�>DOBB�RKABO�AROBPP�LO�RKARB�FKCIRBK@B�

�� #FA�QEB�M>OQFBP�BKQBO�FKQL�QEB�@LKQO>@Q�TFQE�CRII�HKLTIBADB�LC�QEB�C>@QP
LO�T>P�LKB�LO�?LQE�IBA�QL�QEB�>DOBBJBKQ�QEOLRDE�CO>RA�LO�JFPQ>HB�

�� #FA�?LQE�M>OQFBP�E>SB�QEB�@>M>@FQV�QL�J>HB�>�@LKQO>@Q�
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10.1 Duress and Undue Influence

LEARNING OBJECTIVES

�� 1B@LDKFWB�QE>Q�FC�>�MBOPLK�J>HBP�>K�>DOBBJBKQ�RKABO�AROBPP�	?BFKD
CLO@BA�QL�BKQBO�>�@LKQO>@Q�>D>FKPQ�EFP�LO�EBO�TFII
�QEB�>DOBBJBKQ�FP�SLFA�

�� 4KABOPQ>KA�TE>Q�RKARB�FKCIRBK@B�FP�>KA�TE>Q�QEB�QVMF@>I�@FO@RJPQ>K@BP
>OB�TEBK�FQ�>OFPBP�QL�J>HB�>�@LKQO>@Q�SLFA>?IB�

Duress

6EBK�>�MBOPLK�FP�CLO@BA�QL�AL�PLJBQEFKD�>D>FKPQ�EFP�LO�EBO�TFII�QE>Q�MBOPLK�FP�P>FA
QL�E>SB�?BBK�QEB�SF@QFJ�LCduress� `@LJMRIPFLK��3EBOB�>OB�QTL�QVMBP�LC�AROBPP�
MEVPF@>I�AROBPP�>KA�AROBPP�?V�FJMOLMBO�QEOB>Q�� �@LKQO>@Q�FKAR@BA�?V�MEVPF@>I
SFLIBK@B�FP�SLFA�

Physical Duress

(C�>�MBOPLK�FP�CLO@BA�FKQL�BKQBOFKD�>�@LKQO>@Q�LK�QEOB>Q�LC�MEVPF@>I�?LAFIV�E>OJ�EB
LO�PEB�FP�QEB�SF@QFJ�LCphysical duress� ��(Q�FP�ABCFKBA�?V�QEB�1BPQ>QBJBKQ�	2B@LKA
�LC
"LKQO>@QP�FK�2B@QFLK������a(C�@LKAR@Q�QE>Q�>MMB>OP�QL�?B�>�J>KFCBPQ>QFLK�LC�>PPBKQ�?V
>�M>OQV�TEL�ALBP�KLQ�FKQBKA�QL�BKD>DB�FK�QE>Q�@LKAR@Q�FP�MEVPF@>IIV�@LJMBIIBA�?V
AROBPP�QEB�@LKAR@Q�FP�KLQ�BCCB@QFSB�>P�>�J>KFCBPQ>QFLK�LC�>PPBKQ�b

"LJJBKQ�	>
�QL�2B@QFLK�����MOLSFABP�FK�M>OQ�a3EFP�2B@QFLK�FKSLISBP�>K�>MMIF@>QFLK
LC�QE>Q�MOFK@FMIB�QL�QELPBrelatively rare situations in which actual physical forceE>P
?BBK�RPBA�QL�@LJMBI�>�M>OQV�QL�>MMB>O�QL�>PPBKQ�QL�>�@LKQO>@Q�^3EB�BPPBK@B�LC�QEFP
QVMB�LC�AROBPP�FP�QE>Q�>�M>OQV�FP�@LJMBIIBA�?V�MEVPF@>I�CLO@B�QL�AL�>K�>@Q�QE>Q�EB�E>P
KL�FKQBKQFLK�LC�ALFKD��'B�FP�FQ�FP�PLJBQFJBP�P>FA�c>�JBOB�JB@E>KF@>I�FKPQORJBKQ�d
3EB�OBPRIQ�FP�QE>Q�QEBOB�FP�KL�@LKQO>@Q�>Q�>II�LO�>�cSLFA�@LKQO>@Qd�>P�AFPQFKDRFPEBA
COLJ�>�SLFA>?IB�LKBb�	BJME>PFP�>AABA
�

3EB�1BPQ>QBJBKQ�FP�RKALR?QBAIV�@LOOB@Q�QE>Q�QEBOB�>OB�aOBI>QFSBIV�O>OB�PFQR>QFLKP�FK
TEF@E�>@QR>I�MEVPF@>I�CLO@Bb�FP�RPBA�QL�@LJMBI�>PPBKQ�QL�>�@LKQO>@Q��$UQLOQFLK�FP�>
@OFJB���  �QEOB>Q�LC�FJMOLMBO�>@QFLK�QL

FKAR@B�>�MBOPLK�QL�J>HB�>
@LKQO>@Q�

�� 3EB�QEOB>Q�LC�MEVPF@>I�E>OJ
QE>Q�TOLKDCRIIV�FKAR@BP�>�M>OQV
QL�@LKQO>@Q�
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Duress by Threat

3EB�PB@LKA�HFKA�LC�AROBPP�FPduress by threat��FQ�FP�JLOB�@LJJLK�QE>K�MEVPF@>I
AROBPP��'BOB�QEB�MBOMBQO>QLO�QEOB>QBKP�QEB�SF@QFJ�TEL�CBBIP�QEBOB�FP�KL�OB>PLK>?IB
>IQBOK>QFSB�?RQ�QL�>PPBKQ�QL�QEB�@LKQO>@Q��(Q�OBKABOP�QEB�@LKQO>@Q�SLFA>?IB��3EFP�ORIB
@LKQ>FKP�>�KRJ?BO�LC�BIBJBKQP�

%FOPQ�QEB�QEOB>Q�JRPQ�?B�FJMOLMBO��2B@LKA�QEBOB�JRPQ�?B�KL�OB>PLK>?IB
>IQBOK>QFSB��(C�CLO�BU>JMIB�>�PRMMIFBO�QEOB>QBKP�QL�ELIA�RM�PEFMJBKQ�LC�KB@BPP>OV
DLLAP�RKIBPP�QEB�?RVBO�>DOBBP�QL�M>V�JLOB�QE>K�QEB�@LKQO>@Q�MOF@B�QEFP�TLRIA�KLQ
?B�AROBPP�FC�QEB�?RVBO�@LRIA�MRO@E>PB�FABKQF@>I�PRMMIFBP�COLJ�PLJBLKB�BIPB��3EFOA
QEB�QBPQ�CLO�FKAR@BJBKQ�FP�PR?GB@QFSB��(Q�ALBP�KLQ�J>QQBO�QE>Q�QEB�MBOPLK�QEOB>QBKBA
FP�RKRPR>IIV�QFJFA�LO�QE>Q�>�OB>PLK>?IB�MBOPLK�TLRIA�KLQ�E>SB�CBIQ�QEOB>QBKBA��3EB
NRBPQFLK�FP�TEBQEBO�QEB�QEOB>Q�FK�C>@Q�FKAR@BA�>PPBKQ�?V�QEB�SF@QFJ��2R@E�C>@QP�>P�QEB
SF@QFJdP�?BIFBC�QE>Q�QEB�QEOB>QBKBO�E>A�QEB�>?FIFQV�QL�@>OOV�LRQ�QEB�QEOB>Q�>KA�QEB
IBKDQE�LC�QFJB�?BQTBBK�QEB�QEOB>Q�>KA�>PPBKQ�>OB�OBIBS>KQ�FK�ABQBOJFKFKD�TEBQEBO
QEB�QEOB>Q�AFA�MOLJMQ�QEB�>PPBKQ�

3EBOB�>OB�J>KV�QVMBP�LC�FJMOLMBO�QEOB>QP�QE>Q�JFDEQ�FKAR@B�>�M>OQV�QL�BKQBO�FKQL�>
@LKQO>@Q��QEOB>QP�QL�@LJJFQ�>�@OFJB�LO�>�QLOQ�	B�D��?LAFIV�E>OJ�LO�Q>HFKD�LC
MOLMBOQV
�QL�FKPQFD>QB�@OFJFK>I�MOLPB@RQFLK�QL�FKPQFD>QB�@FSFI�MOL@BBAFKDP�TEBK�>
QEOB>Q�FP�J>AB�FK�?>A�C>FQE�QL�?OB>@E�>�aARQV�LC�DLLA�C>FQE�>KA�C>FO�AB>IFKD�RKABO�>
@LKQO>@Q�TFQE�QEB�OB@FMFBKQb�LO�QL�AFP@ILPB�BJ?>OO>PPFKD�ABQ>FIP�>?LRQ�>�MBOPLKdP
MOFS>QB�IFCB�

)>@H�?RVP�>�@>O�COLJ�>�IL@>I�RPBA�@>O�P>IBPJ>K�,O��.IPLK�>KA�QEB�KBUQ�A>V�OB>IFWBP
EB�?LRDEQ�>�IBJLK��'B�QEOB>QBKP�QL�?OB>H�TFKALTP�FK�.IPLKdP�PELTOLLJ�FC�.IPLK
ALBP�KLQ�?RV�QEB�@>O�?>@H�CLO�������QEB�MRO@E>PB�MOF@B��,O��.IPLK�>DOBBP��3EB
>DOBBJBKQ�FP�SLFA>?IB�BSBK�QELRDE�QEB�RKABOIVFKD�AB>I�FP�C>FO�FC�.IPLK�CBBIP�EB�E>P
KL�OB>PLK>?IB�>IQBOK>QFSB�>KA�FP�COFDEQBKBA�FKQL�>DOBBFKD��2RMMLPB�)>@H�HKLTP�QE>Q
.IPLK�E>P�?BBK�Q>JMBOFKD�TFQE�EFP�@>OPd�LALJBQBOP�>�CBABO>I�LCCBKPB�>KA�QEOB>QBKP
QL�E>SB�.IPLK�MOLPB@RQBA�FC�EB�TFII�KLQ�OBMRO@E>PB�QEB�@>O��$SBK�QELRDE�.IPLK�J>V
?B�DRFIQV�QEFP�QEOB>Q�J>HBP�QEB�OBMRO@E>PB�@LKQO>@Q�SLFA>?IB�?B@>RPB�FQ�FP�>�JFPRPB
CLO�MBOPLK>I�BKAP�LC�>�MLTBO�	QL�DL�QL�QEB�MLIF@B
�DFSBK�B>@E�LC�RP�CLO�LQEBO
MROMLPBP��(C�QEBPB�QEOB>QP�C>FIBA�PRMMLPB�)>@H�QEBK�QBIIP�.IPLK�a(dJ�DLFKD�QL�E>RI
VLR�FKQL�@LROQ�>KA�PRB�VLRO�M>KQP�LCC�b�(C�)>@H�JB>KP�EB�TFII�PRB�CLO�EFP�MRO@E>PB
MOF@B�QEFP�FP�KLQ�>K�FJMOLMBO�QEOB>Q�?B@>RPB�BSBOVLKB�E>P�QEB�OFDEQ�QL�RPB�QEB
@LROQP�QL�D>FK�TE>Q�QEBV�QEFKH�FP�OFDEQCRIIV�QEBFOP��!RQ�FC�)>@H�JB>KQ�QE>Q�EB�TLRIA
C>?OF@>QB�A>J>DBP�ALKB�EFJ�?V�>�	C>IPBIV
�@I>FJBA�LALJBQBO�J>KFMRI>QFLK�QE>Q
TLRIA�?B�>K�FJMOLMBO�QEOB>Q�� IQELRDE�.IPLK�@LRIA�ABCBKA�>D>FKPQ�QEB�PRFQ�EFP
OBMRQ>QFLK�TLRIA�PRCCBO�FK�QEB�JB>KQFJB�COLJ�EFP�?BFKD�>@@RPBA�LC�LALJBQBO
Q>JMBOFKD�
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 �QEOB>Q�QL�?OB>@E�>�@LKQO>@Q�QE>Q�FKAR@BP�QEB�SF@QFJ�QL�PFDK�>�KBT�@LKQO>@Q�@LRIA
?B�FJMOLMBO��2RMMLPB�QE>Q�>P�M>OQ�LC�QEB�LOFDFK>I�MRO@E>PB�MOF@B�.IPLK�>DOBBP�QL
J>HB�>II�KB@BPP>OV�OBM>FOP�>KA�OBMI>@B�>II�C>FIBA�M>OQP�CLO�QEB�CFOPQ�KFKBQV�A>VP�� Q
QEB�BKA�LC�LKB�JLKQE�QEB�QO>KPJFPPFLK�AFBP�>KA�)>@H�ABJ>KAP�>�OBMI>@BJBKQ�
.IPLK�OBCRPBP�QL�OBM>FO�QEB�@>O�RKIBPP�)>@H�PFDKP�>�@LKQO>@Q�>DOBBFKD�QL�?RV�EFP�KBUQ
@>O�COLJ�.IPLK��6EBQEBO�QEFP�QEOB>Q�FP�FJMOLMBO�ABMBKAP�LK�TEBQEBO�)>@H�E>P�>
OB>PLK>?IB�>IQBOK>QFSB��FC�>�OBMI>@BJBKQ�QO>KPJFPPFLK�FP�OB>AFIV�>S>FI>?IB�>KA�)>@H
E>P�QEB�CRKAP�QL�M>V�CLO�FQ�EB�JFDEQ�E>SB�>K�>IQBOK>QFSB�FK�PRFKD�.IPLK�FK�PJ>II
@I>FJP�@LROQ�CLO�QEB�@LPQ��!RQ�FC�)>@H�KBBAP�QEB�@>O�FJJBAF>QBIV�>KA�EB�FP
FJMB@RKFLRP�QEBK�QEB�QEOB>Q�TLRIA�?B�FJMOLMBO�>KA�QEB�@LKQO>@Q�SLFA>?IB�� 
QEOB>Q�QL�?OB>@E�>�@LKQO>@Q�FP�KLQ�KB@BPP>OFIV�FJMOLMBO�ELTBSBO��(Q�ABMBKAP�LK
TEBQEBO�QEB�KBT�@LKQO>@Q�FP�C>FO�>KA�BNRFQ>?IB�?B@>RPB�LC�RK>KQF@FM>QBA
@FO@RJPQ>K@BP��(C�CLO�BU>JMIB�.IPLK�AFP@LSBOP�QE>Q�EB�JRPQ�MRO@E>PB�>
OBMI>@BJBKQ�QO>KPJFPPFLK�>Q�QEOBB�QFJBP�QEB�>KQF@FM>QBA�@LPQ�EFP�QEOB>Q�QL�ELIA�RM
TLOH�RKIBPP�)>@H�>DOBBP�QL�M>V�CLO�FQ�JFDEQ�?B�OB>PLK>?IB�

Undue Influence

3EB�1BPQ>QBJBKQ�LC�"LKQO>@QP�	2B@LKA
�@E>O>@QBOFWBPundue influence � >P�aRKC>FO
MBOPR>PFLK�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK�����(Q�FP�>�JFIABO�CLOJ�LC
AROBPP�QE>K�MEVPF@>I�E>OJ�LO�QEOB>QP��3EB�RKC>FOKBPP�ALBP�KLQ�IFB�FK�>KV
JFPOBMOBPBKQ>QFLK��O>QEBO�FQ�L@@ROP�TEBK�QEB�SF@QFJ�FP�RKABO�QEB�ALJFK>QFLK�LC�QEB
MBOPR>ABO�LO�FP�LKB�TEL�FK�SFBT�LC�QEB�OBI>QFLKPEFM�?BQTBBK�QEBJ�FP�T>OO>KQBA�FK
?BIFBSFKD�QE>Q�QEB�MBOPR>ABO�TFII�>@Q�FK�>�J>KKBO�ABQOFJBKQ>I�QL�QEB�SF@QFJdP�TBIC>OB
FC�QEB�SF@QFJ�C>FIP�QL�>PPBKQ��(Q�FP�QEB�FJMOLMBO�RPB�LC�QORPQ�LO�MLTBO�QL�ABMOFSB�>
MBOPLK�LC�COBB�TFII�>KA�PR?PQFQRQB�FKPQB>A�>KLQEBOdP�L?GB@QFSB��4PR>IIV�QEB�C>@Q
M>QQBOK�FKSLISBP�QEB�SF@QFJ�?BFKD�FPLI>QBA�COLJ�OB@BFSFKD�>ASF@B�BU@BMQ�COLJ�QEB
MBOPR>ABO��%>IIFKD�TFQEFK�QEFP�ORIB�>OB�PFQR>QFLKP�TEBOB�CLO�BU>JMIB�>�@EFIA�Q>HBP
>AS>KQ>DB�LC�>K�FKCFOJ�M>OBKQ�>�AL@QLO�Q>HBP�>AS>KQ>DB�LC�>K�FII�M>QFBKQ�LO�>
I>TVBO�Q>HBP�>AS>KQ>DB�LC�>K�RKHKLTIBADB>?IB�@IFBKQ��(C�QEBOB�E>P�?BBK�RKARB
FKCIRBK@B�QEB�@LKQO>@Q�FP�SLFA>?IB�?V�QEB�M>OQV�TEL�E>P�?BBK�RKC>FOIV�MBOPR>ABA�
6EBQEBO�QEB�OBI>QFLKPEFM�FP�LKB�LC�ALJFK>QFLK�>KA�QEB�MBOPR>PFLK�FP�RKC>FO�FP�>
C>@QR>I�NRBPQFLK��3EB�>KPTBO�EFKDBP�LK�>�ELPQ�LC�S>OF>?IBP�FK@IRAFKD�aQEB
RKC>FOKBPP�LC�QEB�OBPRIQFKD�?>OD>FK�QEB�RK>S>FI>?FIFQV�LC�FKABMBKABKQ�>ASF@B�>KA
QEB�PRP@BMQF?FIFQV�LC�QEB�MBOPLK�MBOPR>ABA�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP
2B@QFLK����	?
�2BB2B@QFLK���������4KARB�(KCIRBK@B� Hodge v. Shea�

�� (JMOLMBO�RPB�LC�MLTBO�LO�QORPQ
FK�>�T>V�QE>Q�ABMOFSBP�>�MBOPLK
LC�COBB�TFII�>KA�PR?PQFQRQBP
>KLQEBOdP�L?GB@QFSB�

"E>MQBO����1B>I� PPBKQ
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KEY TAKEAWAY

 �@LKQO>@Q�FKAR@BA�?V�MEVPF@>I�AROBPP`QEOB>Q�LC�?LAFIV�E>OJ`FP�SLFA��>
@LKQO>@Q�FKAR@BA�?V�FJMOLMBO�QEOB>QP`>KLQEBO�QVMB�LC�AROBPP`FP�SLFA>?IB�
5LFA>?IB�>IPL�>OB�@LKQO>@QP�FKAR@BA�?V�RKARB�FKCIRBK@B�TEBOB�>�TB>H�TFII�FP
LSBO?LOKB�?V�>�PQOLKDBO�LKB�

EXERCISES

�� 6E>Q�>OB�QEB�QTL�QVMBP�LC�AROBPP�
�� 6E>Q�>OB�QEB�BIBJBKQP�KB@BPP>OV�QL�PRMMLOQ�>�@I>FJ�LC�RKARB�FKCIRBK@B�

"E>MQBO����1B>I� PPBKQ
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10.2 Misrepresentation

LEARNING OBJECTIVES

�� 4KABOPQ>KA�QEB�QTL�QVMBP�LC�JFPOBMOBPBKQ>QFLK��CO>RARIBKQ�>KA
KLKCO>RARIBKQ�

�� #FPQFKDRFPE�?BQTBBK�CO>RARIBKQ�JFPOBMOBPBKQ>QFLK�FK�QEB�BUB@RQFLK�>KA
CO>RARIBKQ�JFPOBMOBPBKQ>QFLK�FK�QEB�FKAR@BJBKQ�

�� *KLT�QEB�BIBJBKQP�KB@BPP>OV�QL�MOLSB�CO>RARIBKQ�>KA�KLKCO>RARIBKQ
JFPOBMOBPBKQ>QFLK�

�� 1B@LDKFWB�QEB�OBJBAFBP�CLO�JFPOBMOBPBKQ>QFLK�

General Description

3EB�QTL�QVMBP�LC�JFPOBMOBPBKQ>QFLK�>OB�CO>RARIBKQ�>KA�KLKCO>RARIBKQ��6FQEFK�QEB
CLOJBO�>OB�CO>RA�FK�QEB�BUB@RQFLK�>KA�CO>RA�FK�QEB�FKAR@BJBKQ��6FQEFK�QEB�I>QQBO
>OB�KBDIFDBKQ�JFPOBMOBPBKQ>QFLK�>KA�FKKL@BKQ�JFPOBMOBPBKQ>QFLK�

Misrepresentation � FP�>�PQ>QBJBKQ�LC�C>@Q�QE>Q�FP�KLQ�@LKPFPQBKQ�TFQE�QEB�QORQE��(C
JFPOBMOBPBKQ>QFLK�FP�FKQBKQFLK>I�FQ�FP�CO>RARIBKQ�JFPOBMOBPBKQ>QFLK��FC�FQ�FP�KLQ
FKQBKQFLK>I�FQ�FP�KLKCO>RARIBKQ�JFPOBMOBPBKQ>QFLK�TEF@E�@>K�?B�BFQEBO�KBDIFDBKQ�LO
FKKL@BKQ�

(K�CROQEBO�Q>ULKLJV�@LROQP�AFPQFKDRFPE�?BQTBBK�CO>RA�FK�QEB�BUB@RQFLK�>KA�CO>RA
FK�QEB�FKAR@BJBKQ�Fraud in the execution � FP�ABCFKBA�?V�QEB�1BPQ>QBJBKQ�>P
CLIILTP��a(C�>�JFPOBMOBPBKQ>QFLK�>P�QL�QEB�@E>O>@QBO�LO�BPPBKQF>I�QBOJP�LC�>�MOLMLPBA
@LKQO>@Q�FKAR@BP�@LKAR@Q�QE>Q�>MMB>OP�QL�?B�>�J>KFCBPQ>QFLK�LC�>PPBKQ�?V�LKB�TEL
KBFQEBO�HKLTP�KLO�E>P�OB>PLK>?IB�LMMLOQRKFQV�QL�HKLT�LC�QEB�@E>O>@QBO�LO�BPPBKQF>I
QBOJP�LC�QEB�MOLMLPBA�@LKQO>@Q�EFP�@LKAR@Q�FP�KLQ�BCCB@QFSB�>P�>�J>KFCBPQ>QFLK�LC
>PPBKQ�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK�����%LO�BU>JMIB� IMELKPB�>KA
&>PQLK�AB@FAB�QL�PFDK�>�TOFQQBK�@LKQO>@Q�FK@LOMLO>QFKD�QBOJP�QL�TEF@E�QEBV�E>SB
>DOBBA��(Q�FP�MOLMBOIV�AO>TK�RM�>KA�&>PQLK�OB>AP�FQ�>KA�>MMOLSBP�FQ��!BCLOB�EB�@>K
PFDK�FQ�ELTBSBO� IMELKPB�PEOBTAIV�PR?PQFQRQBP�>�AFCCBOBKQ�SBOPFLK�QL�TEF@E�&>PQLK
E>P�KLQ�>DOBBA��&>PQLK�PFDKP�QEB�PR?PQFQRQB�SBOPFLK��3EBOB�FP�KL�@LKQO>@Q��3EBOB�E>P
?BBK�CO>RA�FK�QEB�BUB@RQFLK�

Fraud in the inducement � FP�JLOB�@LJJLK��(Q�FKSLISBP�PLJB�JFPOBMOBPBKQ>QFLK
>?LRQ�QEB�PR?GB@Q�LC�QEB�@LKQO>@Q�QE>Q�FKAR@BP�>PPBKQ�� IMELKPB�QBIIP�&>PQLK�QE>Q�QEB

��  �C>IPB�LO�JFPIB>AFKD�PQ>QBJBKQ
LO�FJMOBPPFLK�DFSBK�QE>Q
FKAR@BP�>�M>OQV�QL�@LKQO>@Q�

�� ">RPFKD�>�MBOPLK�QL�PFDK�>�IBD>I
AL@RJBKQ�TEFIB�QE>Q�MBOPLK
?BIFBSBP�EB�LO�PEB�FP�PFDKFKD
PLJB�LQEBO�QVMB�LC�AL@RJBKQ�

�� #B@BFQ�LO�QOF@H�QL�@>RPB
PLJBLKB�QL�@LKQO>@Q�QL�EFP�LO
EBO�AFP>AS>KQ>DB�
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@>O�&>PQLK�FP�?RVFKD�COLJ� IMELKPB�E>P�GRPQ�?BBK�LSBOE>RIBA`TEF@E�MIB>PBP
&>PQLK`?RQ�FQ�E>P�KLQ�?BBK��3EFP�OBKABOP�QEB�@LKQO>@Q�SLFA>?IB�

Fraudulent Misrepresentation

-B@BPP>OV�QL�MOLSFKDfraudulent misrepresentation � 	RPR>IIV�GRPQ�aCO>RAb�QELRDE
QB@EKF@>IIV�aCO>RAb�FP�QEB�@OFJB�>KA�aCO>RARIBKQ�JFPOBMOBPBKQ>QFLKb�FP�QEB�@FSFI
TOLKD
�FP�>�JFPPQ>QBJBKQ�LC�C>@Q�QE>Q�FP�FKQBKQFLK>IIV�J>AB�>KA�GRPQFCF>?IV�OBIFBA
RMLK�

Misstatement of Fact

 D>FK�DBKBO>IIV�>KV�PQ>QBJBKQ�KLQ�FK�>@@LOA�TFQE�QEB�C>@QP�	>�C>@Q�FP�PLJBQEFKD
>JBK>?IB�QL�QBPQFKD�>P�QORB
�FP�>�JFPOBMOBPBKQ>QFLK��%>IPFQV�ALBP�KLQ�ABMBKA�LK
FKQBKQ�� �QVMFPQdP�RKKLQF@BA�BOOLO�FK�>�IBQQBO�	FK>ASBOQBKQIV�LJFQQFKD�QEB�TLOA�aKLQb
CLO�BU>JMIB�LO�QO>KPMLPFKD�KRJ?BOP
�@>K�>JLRKQ�QL�>�JFPOBMOBPBKQ>QFLK�LK�TEF@E
QEB�OB@FMFBKQ�J>V�OBIV�	FQ�FP�KLQ�CO>RARIBKQ�JFPOBMOBPBKQ>QFLK
�� �E>IC�QORQE�@>K
>JLRKQ�QL�>�JFPOBMOBPBKQ>QFLK�>P�CLO�BU>JMIB�TEBK�QEB�PBIIBO�LC�>�ELQBI�P>VP�QE>Q
QEB�FK@LJB�FP�COLJ�?LQE�MBOJ>KBKQ�>KA�QO>KPFBKQ�DRBPQP�?RQ�C>FIP�QL�AFP@ILPB�QE>Q
QEB�?RIH�LC�QEB�FK@LJB�FP�COLJ�PFKDIB�KFDEQ�PQLMLSBOP�?V�PB>JBK�RPFKD�QEB�ELQBI�>P�>
?OLQEBI�Ikeda v. Curtis�����/��A�����	6>PE������
�

Concealment

 KLQEBO�QVMB�LC�JFPOBMOBPBKQ>QFLK�FP�@LK@B>IJBKQ��(Q�FP�>K�>@Q�QE>Q�FP�BNRFS>IBKQ�QL�>
PQ>QBJBKQ�QE>Q�QEB�C>@QP�>OB�QL�QEB�@LKQO>OV�>KA�QE>Q�PBOSBP�QL�MOBSBKQ�QEB�LQEBO
M>OQV�COLJ�IB>OKFKD�QEB�QORB�PQ>QBJBKQ�LC�>CC>FOP��FQ�FP�EFAFKD�QEB�QORQE�� �@LJJLK
BU>JMIB�FP�M>FKQFKD�LSBO�ABCB@QP�FK�>�?RFIAFKD`?V�@LK@B>IFKD�QEB�ABCB@QP�QEB�LTKBO
FP�JFPOBMOBPBKQFKD�QEB�@LKAFQFLK�LC�QEB�MOLMBOQV��3EB�>@Q�LC�@LK@B>IJBKQ�KBBA�KLQ
?B�AFOB@Q��FQ�J>V�@LKPFPQ�LC�PFABQO>@HFKD�QEB�LQEBO�M>OQV�COLJ�D>FKFKD�KB@BPP>OV
HKLTIBADB�?V�CLO�BU>JMIB�@LKSFK@FKD�>�QEFOA�MBOPLK�TEL�E>P�HKLTIBADB�LC�QEB
ABCB@Q�KLQ�QL�PMB>H��"LK@B>IJBKQ�FP�>IT>VP�>�JFPOBMOBPBKQ>QFLK�

Nondisclosure

 �JLOB�M>PPFSB�QVMB�LC�@LK@B>IJBKQ�FP�KLKAFP@ILPROB�� IQELRDE�DBKBO>IIV�QEB�I>T
FJMLPBP�KL�L?IFD>QFLK�LK�>KVLKB�QL�PMB>H�LRQ�KLKAFP@ILPROB�LC�>�C>@Q�@>K�LMBO>QB
>P�>�JFPOBMOBPBKQ>QFLK�RKABO�@BOQ>FK�@FO@RJPQ>K@BP��3EFP�L@@ROP�CLO�BU>JMIB
TEBKBSBO�QEB�LQEBO�M>OQV�E>P�BOOLKBLRP�FKCLOJ>QFLK�LO�>PReed v. King	2B@QFLK
��������,FPOBMOBPBKQ>QFLK�?V�"LK@B>IJBKQ�
�PELTP�TEBOB�QEB�KLKAFP@ILPROB
>JLRKQP�QL�>�C>FIROB�QL�>@Q�FK�DLLA�C>FQE�LO�TEBOB�QEB�M>OQV�TEL�@LK@B>IP�HKLTP�LO

�� ,FPOBMOBPBKQ>QFLK�TFQE�QEB
FKQBKQFLK�QL�AB@BFSB�

"E>MQBO����1B>I� PPBKQ
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PELRIA�HKLT�QE>Q�QEB�LQEBO�PFAB�@>KKLQ�TFQE�OB>PLK>?IB�AFIFDBK@B�AFP@LSBO�QEB
QORQE�

(K�>�OBJ>OH>?IB������@>PB�LRQ�LC�-BT�8LOH�>�-BT�8LOH�"FQV�PQL@H?OLHBO�?LRDEQ�>K
LIA�ELRPB�RMPQ>QB�	?>PF@>IIV�>KVMI>@B�KLOQE�LC�-BT�8LOH�"FQV
�FK�QEB�SFII>DB�LC
-V>@H�KLOQE�LC�-BT�8LOH�"FQV�>KA�QEBK�T>KQBA�LRQ�LC�QEB�AB>I�TEBK�EB
AFP@LSBOBA`QEB�ABCBKA>KQ�PBIIBO�E>A�KLQ�QLIA�EFJ`QE>Q�FQ�T>P�aE>RKQBA�b�3EB
@LROQ�PRJJ>OFWBA�QEB�C>@QP��a/I>FKQFCC�QL�EFP�ELOOLO�AFP@LSBOBA�QE>Q�QEB�ELRPB�EB
E>A�OB@BKQIV�@LKQO>@QBA�QL�MRO@E>PB�T>P�TFABIV�OBMRQBA�QL�?B�MLPPBPPBA�?V
MLIQBODBFPQP�:DELPQP<�OBMLOQBAIV�PBBK�?V�ABCBKA>KQ�PBIIBO�>KA�JBJ?BOP�LC�EBO
C>JFIV�LK�KRJBOLRP�L@@>PFLKP�LSBO�QEB�I>PQ�KFKB�VB>OP��/I>FKQFCC�MOLJMQIV
@LJJBK@BA�QEFP�>@QFLK�PBBHFKD�OBP@FPPFLK�LC�QEB�@LKQO>@Q�LC�P>IB��2RMOBJB�"LROQ
OBIR@Q>KQIV�AFPJFPPBA�QEB�@LJMI>FKQ�ELIAFKD�QE>Q�MI>FKQFCC�E>P�KL�OBJBAV�>Q�I>T�FK
QEFP�GROFPAF@QFLK�b

3EB�EFDE�@LROQ�LC�-BT�8LOH�ORIBA�EB�@LRIA�OBP@FKA�QEB�@LKQO>@Q�?B@>RPB�QEB�ELRPB
T>P�aE>RKQBA�>P�>�J>QQBO�LC�I>Tb��QEB�ABCBKA>KQ�E>A�MOLJLQBA�FQ�>P�PR@E�LK�SFII>DB
QLROP�>KA�FKReaderÕs Digest��2EB�E>A�@LK@B>IBA�FQ�>KA�KL�OB>PLK>?IB�?RVBOdP
FKPMB@QFLK�TLRIA�E>SB�OBSB>IBA�QEB�aC>@Q�b�3EB�AFPPBKQ�?>PF@>IIV�ELLQBA�P>VFKD
a3EB�BUFPQBK@B�LC�>�MLIQBODBFPQ�FP�KL�JLOB�?FKAFKD�RMLK�QEB�ABCBKA>KQP�QE>K�FQ�FP
RMLK�QEFP�@LROQ�bStambovsky v. Ackley����� �#��A�����	-�8������
�

Statement Made False by Subsequent Events

(C�>�PQ>QBJBKQ�LC�C>@Q�FP�J>AB�C>IPB�?V�I>QBO�BSBKQP�FQ�JRPQ�?B�AFP@ILPBA�>P�C>IPB��%LO
BU>JMIB�FK�FAIB�@E>QQBO�LKB�A>V� IMELKPB�QBIIP�&>PQLK�QE>Q�EB�LTKP�QEFOQV�>@OBP�LC
I>KA��(K�C>@Q� IMELKPB�LTKP�LKIV�QTBKQV�PBSBK�?RQ�EB�AB@FABA�QL�BU>DDBO>QB�>
IFQQIB��'B�JB>KQ�KL�E>OJ�?V�FQ�PFK@B�QEB�@LKSBOP>QFLK�E>A�KL�FJMLOQ�� �VB>O�I>QBO
&>PQLK�LCCBOP�QL�?RV�QEB�aQEFOQV�>@OBPb�COLJ� IMELKPB�TEL�ALBP�KLQ�@LOOB@Q�QEB
FJMOBPPFLK�QE>Q�&>PQLK�E>P��3EB�C>FIROB�QL�PMB>H�FP�>�KLKAFP@ILPROB`MOBPRJ>?IV
FKQBKQFLK>I�FK�QEFP�PFQR>QFLK`QE>Q�TLRIA�>IILT�&>PQLK�QL�OBP@FKA�>�@LKQO>@Q�FKAR@BA
?V�EFP�?BIFBC�QE>Q�EB�T>P�MRO@E>PFKD�QEFOQV�>@OBP�

Statements of Opinion

 K�LMFKFLK�LC�@LROPB�FP�KLQ�>�C>@Q��KBFQEBO�FP�P>IBP�MRCCBOV��%LO�BU>JMIB�QEB
PQ>QBJBKQP�a(K�JV�LMFKFLK�QEFP�>MMIB�FP�SBOV�Q>PQVb�>KA�a3EBPB�>MMIBP�>OB�QEB�?BPQ
FK�QEB�@LRKQVb�>OB�KLQ�C>@QP��QEBV�>OB�KLQ�BUMB@QBA�QL�?B�Q>HBK�>P�QORB��1BIF>K@B�LK
LMFKFLK�FP�E>W>OALRP�>KA�DBKBO>IIV�KLQ�@LKPFABOBA�GRPQFCF>?IB�

(C�)>@H�>PHP�TE>Q�@LKAFQFLK�QEB�@>O�FP�FK�QE>Q�EB�TFPEBP�QL�?RV�,O��.IPLKdP�OBPMLKPB
LC�a&OB>Q�b�FP�KLQ�LOAFK>OFIV�>�JFPOBMOBPBKQ>QFLK�� P�QEB�1BPQ>QBJBKQ�MRQP�FQ��a3EB

"E>MQBO����1B>I� PPBKQ

�����,FPOBMOBPBKQ>QFLK ���



MOLMBKPFQV�LC�PBIIBOP�>KA�?RVBOP�QL�BU>DDBO>QB�QEB�>AS>KQ>DBP�QL�QEB�LQEBO�M>OQV�LC
QEB�?>OD>FKP�QEBV�MOLJFPB�FP�TBII�OB@LDKFWBA�>KA�QL�PLJB�BUQBKQ�QEBFO�>PPBOQFLKP
JRPQ�?B�AFP@LRKQBA�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK����	A
�5>DRB
PQ>QBJBKQP�LC�NR>IFQV�PR@E�>P�QE>Q�>�MOLAR@Q�FP�aDLLAb�LRDEQ�QL�PRDDBPQ�KLQEFKD
LQEBO�QE>K�QE>Q�PR@E�FP�QEB�MBOPLK>I�GRADJBKQ�LC�QEB�LMFKFLK�ELIABO�

#BPMFQB�QEFP�DBKBO>I�ORIB�QEBOB�>OB�@BOQ>FK�BU@BMQFLKP�QE>Q�GRPQFCV�OBIF>K@B�LK
LMFKFLKP�>KA�BCCB@QFSBIV�J>HB�QEBJ�FKQL�C>@QP��,BOBIV�?B@>RPB�PLJBLKB�FP�IBPP
>PQRQB�QE>K�QEB�LKB�TFQE�TELJ�PEB�FP�?>OD>FKFKD�ALBP�KLQ�DFSB�OFPB�QL�>�@I>FJ�LC
GRPQFCF>?IB�OBIF>K@B�LK�>K�RKT>OO>KQBA�LMFKFLK��!RQ�FC�QEB�MBOPLK�FP�FKBUMBOFBK@BA
>KA�PRP@BMQF?IB�LO�DRIIF?IB�QL�?I>KAFPEJBKQP�QEB�@LKQO>@Q�@>K�?B�SLFABA�>P
FIIRPQO>QBA�FKVokes v. Arthur Murray, Inc.FK2B@QFLK���������,FPOBMOBPBKQ>QFLK�?V
 PPBOQFLKP�LC�.MFKFLK��

Misstatement of Law

(K@LOOB@Q�>PPBOQFLKP�LC�I>T�RPR>IIV�AL�KLQ�DFSB�OFPB�QL�>KV�OBIFBC�?RQ�PLJBQFJBP�QEBV
AL�� K�>PPBOQFLK�QE>Q�aQEB�@FQV�E>P�OBMB>IBA�QEB�P>IBP�Q>Ub�LO�QE>Q�>�@LROQ�E>P�@IB>OBA
QFQIB�QL�>�M>O@BI�LC�I>KA�FP�>�PQ>QBJBKQ�LC�C>@Q��FC�PR@E�>PPBOQFLKP�>OB�C>IPB�QEBV�>OB
DLSBOKBA�?V�QEB�P>JB�ORIBP�QE>Q�DLSBOK�JFPOBMOBPBKQ>QFLKP�LC�C>@Q�DBKBO>IIV�� K
>PPBOQFLK�LC�QEB�IBD>I�@LKPBNRBK@BP�LC�>�DFSBK�PBQ�LC�C>@QP�FP�DBKBO>IIV�>K�LMFKFLK�LK
TEF@E�QEB�OB@FMFBKQ�OBIFBP�>Q�EFP�LO�EBO�MBOFI�BPMB@F>IIV�FC�?LQE�M>OQFBP�HKLT�LO
>PPRJB�QEB�P>JB�C>@QP��3ERP�FC�QEBOB�FP�>�IFBK�LK�>�ELRPB�QEB�PBIIBOdP�PQ>QBJBKQ�QE>Q
aQEB�@LROQP�TFII�QEOLT�FQ�LRQ�VLR�TLKdQ�?B�?LQEBOBA�?V�FQb�FP�>K�LMFKFLK�� 
PQ>QBJBKQ�QE>Q�aVLR�@>K�?RFIA�>�CFSB�RKFQ�>M>OQJBKQ�LK�QEFP�MOLMBOQVb�FP�KLQ
>@QFLK>?IB�?B@>RPB�>Q�@LJJLK�I>T�MBLMIB�>OB�PRMMLPBA�QL�HKLT�TE>Q�QEB�IL@>I
>KA�PQ>QB�I>TP�>OB�>KA�KL?LAV�PELRIA�OBIV�LK�>�I>VMBOPLKdP�PQ>QBJBKQ�>?LRQ�QEB
I>T��'LTBSBO�FC�QEB�PQ>QBJBKQ�LC�I>T�FP�J>AB�?V�>�I>TVBO�LO�OB>I�BPQ>QB�?OLHBO�LO
PLJB�LQEBO�MBOPLK�LK�TELJ�>�I>VMBOPLK�J>V�GRPQFCF>?IV�OBIV�QEBK�FQ�J>V�?B�Q>HBK
>P�>�C>@Q�>KA�FC�RKQORB�>P�QEB�?>PFP�CLO�>�@I>FJ�LC�JFPOBMOBPBKQ>QFLK��	 PPBOQFLKP
>?LRQ�CLOBFDK�I>TP�>OB�DBKBO>IIV�EBIA�QL�?B�PQ>QBJBKQP�LC�C>@Q�KLQ�LMFKFLK�


Assertions of Intention

4PR>IIV�>PPBOQFLKP�LC�FKQBKQFLK�>OB�KLQ�@LKPFABOBA�C>@QP��3EB�I>T�>IILTP
@LKPFABO>?IB�IBBT>V�FK�QEB�ELKBPQV�LC�>PPBOQFLKP�LC�FKQBKQFLK��3EB�1BPQ>QBJBKQ�Q>IHP
FK�QBOJP�LC�a>�JFPOBMOBPBKQ>QFLK�LC�FKQBKQFLK^@LKPFPQBKQ�TFQE�OB>PLK>?IB�PQ>KA>OAP
LC�C>FO�AB>IFKD�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK����	�
�3EB�OFDEQ�QL
JFPPQ>QB�FKQBKQFLKP�FP�RPBCRI�@EFBCIV�FK�QEB�>@NRFPFQFLK�LC�I>KA��QEB�@>PBP�MBOJFQ
?RVBOP�QL�JFPOBMOBPBKQ�QEB�MROMLPB�LC�QEB�>@NRFPFQFLK�PL�>P�KLQ�QL�>OLRPB�QEB
PRPMF@FLK�LC�QEB�PBIIBO�QE>Q�QEB�I>KA�FP�TLOQE�@LKPFABO>?IV�JLOB�QE>K�EFP�>PHFKD
MOF@B��3L�?B�>�JFPOBMOBPBKQ>QFLK�QE>Q�TFII�MBOJFQ�OBP@FPPFLK�>K�>PPBOQFLK�LC
FKQBKQFLK�JRPQ�?B�C>IPB�>Q�QEB�QFJB�J>AB��QE>Q�FP�QEB�MBOPLK�>PPBOQFKD�>K�FKQBKQFLK
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JRPQ�KLQ�QEBK�E>SB�FKQBKABA�FQ��3E>Q�I>QBO�EB�LO�PEB�ALBP�KLQ�@>OOV�LRQ�QEB�PQ>QBA
FKQBKQFLK�FP�KLQ�MOLLC�QE>Q�QEBOB�T>P�KL�FKQBKQFLK�>Q�QEB�QFJB�>PPBOQBA��,LOBLSBO�QL
OBKABO�>�@LKQO>@Q�SLFA>?IB�QEB�C>IPB�>PPBOQFLK�LC�FKQBKQFLK�JRPQ�?B�E>OJCRI�FK�PLJB
T>V�QL�LQEBO�FKQBOBPQP�LC�QEB�OB@FMFBKQ��3ERP�FK�QEB�@LJJLK�BU>JMIB�QEB�?RVBO�LC
I>KA�QBIIP�QEB�PBIIBO�QE>Q�EB�FKQBKAP�QL�?RFIA�>�OBPFABK@B�LK�QEB�ILQ�?RQ�EB�>@QR>IIV
FKQBKAP�QL�MRQ�RM�>�C>@QLOV�>KA�E>P�IFBA�?B@>RPB�EB�HKLTP�QE>Q�LQEBOTFPB�QEB�PBIIBO
TFII�KLQ�M>OQ�TFQE�FQ�?B@>RPB�EBO�LTK�ELJB�FP�LK�>K�>AG>@BKQ�ILQ��3EB�@LKQO>@Q�FP
SLFA>?IB�?V�QEB�PBIIBO��2L�>�ABSBILMBO�P>VP�>P�OBD>OAP�QEB�MF@QROBPNRB�LIA�?>OK�LK
QEB�MOLMBOQV�a(dII�PROB�QOV�QL�P>SB�FQb�?RQ�>CQBO�EB�?RVP�QEB�I>KA�EB�OB>IFWBP�FQ�TLRIA
?B�SBOV�BUMBKPFSB�	>KA�FK�QEB�T>V
�PL�EB�ALBP�KLQ�QOV�QL�P>SB�FQ��-L
JFPOBMOBPBKQ>QFLK�

Intentionally Made Misrepresentation

3EB�PB@LKA�BIBJBKQ�KB@BPP>OV�QL�MOLSB�CO>RA�FP�QE>Q�QEB�JFPOBMOBPBKQ>QFLK�T>P
FKQBKQFLK>IIV�J>AB�� �JFPOBMOBPBKQ>QFLK�FP�FKQBKQFLK>IIV�J>AB�aFC�QEB�J>HBO
FKQBKAP�EFP�>PPBOQFLK�QL�FKAR@B�>�M>OQV�QL�J>KFCBPQ�EFP�>PPBKQ�>KA�QEB�J>HBO�	>

HKLTP�LO�?BIFBSBP�QE>Q�QEB�>PPBOQFLK�FP�KLQ�FK�>@@LOA�TFQE�QEB�C>@QP�LO�	?
�ALBP�KLQ
E>SB�QEB�@LKCFABK@B�QE>Q�EB�PQ>QBP�LO�FJMIFBP�FK�QEB�QORQE�LC�QEB�>PPBOQFLK�LO�	@

HKLTP�QE>Q�EB�ALBP�KLQ�E>SB�QEB�?>PFP�QE>Q�EB�PQ>QBP�LO�FJMIFBP�CLO�QEB
>PPBOQFLK�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK����	�
�

3EB�NRBPQFLK�LC�FKQBKQ�LCQBK�E>P�MO>@QF@>I�@LKPBNRBK@BP�FK�QBOJP�LC�QEB�OBJBAV
>S>FI>?IB�QL�QEB�MI>FKQFCC��(C�QEB�JFPOBMOBPBKQ>QFLK�FP�CO>RARIBKQ�QEB�MI>FKQFCC�J>V�>P
>K�>IQBOK>QFSB�QL�>SLFAFKD�QEB�@LKQO>@Q�OB@LSBO�A>J>DBP��2LJB�LC�QEFP�FP�AFP@RPPBA
FK2B@QFLK���������1BJBAFBP�>KA�JLOB�CRIIV�FK"E>MQBO�����1BJBAFBP��TEBOB�TB
PBB�QE>Q�PLJB�PQ>QBP�TLRIA�CLO@B�QEB�MI>FKQFCC�QL�BIB@Q�LKB�LC�QEBPB�QTL�OBJBAFBP
TEBOB>P�LQEBO�PQ>QBP�TLRIA�>IILT�QEB�MI>FKQFCC�QL�MROPRB�?LQE�OBJBAFBP�	>IQELRDE
LKIV�LKB�QVMB�LC�OB@LSBOV�TLRIA�BSBKQR>IIV�?B�>IILTBA
��(C�QEB�JFPOBMOBPBKQ>QFLK�FP
KLQ�FKQBKQFLK>I�QEBK�QEB�@LJJLK�I>T�>IILTBA�QEB�MI>FKQFCC�LKIV�QEB�OBJBAV�LC
OBP@FPPFLK��!RQ�QEB�4KFCLOJ�"LJJBO@F>I�"LAB�	4""
�2B@QFLK�������>IILTP�?LQE
OBJBAFBP�FK�@LKQO>@QP�CLO�QEB�P>IB�LC�DLLAP�TEBQEBO�QEB�JFPOBMOBPBKQ>QFLK�FP
CO>RARIBKQ�LO�KLQ�>KA�ALBP�KLQ�OBNRFOB�BIB@QFLK�LC�OBJBAFBP�

Reliance

3EB�CFK>I�BIBJBKQ�KB@BPP>OV�QL�MOLSB�CO>RA�FP�OBIF>K@B�?V�QEB�SF@QFJ��'B�LO�PEB�JRPQ
PELT�QE>Q�QEB�JFPOBMOBPBKQ>QFLK�FKAR@BA�>PPBKQ`QE>Q�FP�EB�LO�PEB�OBIFBA�LK�FQ��3EB
OBIF>K@B�KBBA�KLQ�?B�PLIBIV�LK�QEB�C>IPB�>PPBOQFLK��QEB�ABCBKA>KQ�@>KKLQ�TFK�QEB�@>PB
?V�ABJLKPQO>QFKD�QE>Q�QEB�MI>FKQFCC�TLRIA�E>SB�>PPBKQBA�QL�QEB�@LKQO>@Q�BSBK
TFQELRQ�QEB�JFPOBMOBPBKQ>QFLK��(Q�FP�PRCCF@FBKQ�QL�>SLFA�QEB�@LKQO>@Q�FC�QEB�MI>FKQFCC
TBFDEBA�QEB�>PPBOQFLK�>P�LKB�LC�QEB�FJMLOQ>KQ�C>@QLOP�IB>AFKD�EFJ�QL�J>HB�QEB
@LKQO>@Q�>KA�EB�?BIFBSBA�FQ�QL�?B�QORB��3EB�MBOPLK�TEL�>PPBOQP�OBIF>K@B�QL�>SLFA�>
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@LKQO>@Q�JRPQ�E>SB�>@QBA�FK�DLLA�C>FQE�>KA�OB>PLK>?IV�FK�OBIVFKD�LK�QEB�C>IPB
>PPBOQFLK��3ERP�FC�QEB�SF@QFJ�C>FIBA�QL�OB>A�AL@RJBKQP�DFSBK�EFJ�QE>Q�QORIV�PQ>QBA
QEB�C>@QP�EB�@>KKLQ�I>QBO�@LJMI>FK�QE>Q�EB�OBIFBA�LK�>�@LKQO>OV�PQ>QBJBKQ�>P�CLO
BU>JMIB�TEBK�QEB�MRO@E>PBO�LC�>�@>O�AB>IBOPEFM�T>P�QLIA�QEB�FKSBKQLOV�@LKPFPQBA�LC
KBT�@>OP�?RQ�QEB�PRMMLOQFKD�M>MBOP�OB@BFMQ�LC�TEF@E�EB�>@HKLTIBADBA�@IB>OIV
PQ>QBA�ELT�J>KV�JFIBP�B>@E�@>O�E>A�?BBK�AOFSBK��(C�,O��.IPLK�QBIIP�)>@H�QE>Q�QEB�@>O
)>@H�FP�FKQBOBPQBA�FK�FP�a>�OB@LDKFWBA�@I>PPF@b�>KA�FC�)>@H�ALBPKdQ�@>OB�>�TEFQ�>?LRQ
QE>Q�?RQ�?RVP�QEB�@>O�?B@>RPB�EB�IFHBP�FQP�Q>FI�CFKP�EB�TFII�E>SB�KL�@>PB�>D>FKPQ�,O�
.IPLK�TEBK�EB�CFKAP�LRQ�QEB�@>O�FP�KLQ�>�@I>PPF@��FQ�AFAKdQ�J>QQBO�QL�EFJ�>KA�EB
AFAKdQ�OBIV�LK�FQ�

.OAFK>OFIV�QEB�MBOPLK�OBIVFKD�LK�>�PQ>QBJBKQ�KBBA�KLQ�SBOFCV�FQ�FKABMBKABKQIV�
'LTBSBO�FC�SBOFCF@>QFLK�FP�OBI>QFSBIV�B>PV�LO�FC�QEB�PQ>QBJBKQ�FP�LKB�QE>Q�@LK@BOKP
J>QQBOP�MB@RIF>OIV�TFQEFK�QEB�MBOPLKdP�MROSFBT�EB�LO�PEB�J>V�KLQ�?B�EBIA�QL�E>SB
GRPQFCF>?IV�OBIFBA�LK�QEB�LQEBO�M>OQVdP�C>IPB�>PPBOQFLK��,LOBLSBO�RPR>IIV�QEB�ORIB�LC
OBIF>K@B�>MMIFBP�QL�PQ>QBJBKQP�>?LRQ�M>PQ�BSBKQP�LO�BUFPQFKD�C>@QP�KLQ�>?LRQ�QEB
L@@ROOBK@B�LC�BSBKQP�FK�QEB�CRQROB�

Nonfraudulent Misrepresentation

-LKCO>RARIBKQ�JFPOBMOBPBKQ>QFLK�J>V�>IPL�?B�DOLRKAP�CLO�PLJB�OBIFBC��3EBOB�>OB
QTL�QVMBP��KBDIFDBKQ�JFPOBMOBPBKQ>QFLK�>KA�FKKL@BKQ�JFPOBMOBPBKQ>QFLK�

Negligent Misrepresentation

6EBOB�OBMOBPBKQ>QFLK�FP�@>RPBA�?V�@>OBIBPPKBPP�FQ�FPnegligent
misrepresentation � ��3L�MOLSB�FQ�>�MI>FKQFCC�JRPQ�PELT�>�KBDIFDBKQ�JFPPQ>QBJBKQ�LC
C>@Q�QE>Q�FP�J>QBOF>I�>KA�GRPQFCF>?IV�OBIFBA�RMLK�

Negligent

 P�>K�BIBJBKQ�LC�JFPOBMOBPBKQ>QFLK�aKBDIFDBKQb�EBOB�JB>KP�QEB�M>OQV�TEL�J>HBP
QEB�OBMOBPBKQ>QFLK�T>P�@>OBIBPP�� �MLQBKQF>I�?RVBO�LC�ORO>I�OB>I�BPQ>QB�>PHP�QEB
?OLHBO�FC�QEB�KBFDE?LOELLA�FP�NRFBQ��3EB�?OLHBO�>PPROBP�EBO�FQ�FP��(K�C>@Q�QEB
KBFDE?LOP�ALTK�QEB�OL>A�E>SB�>�TELIB�HBKKBI�LC�ERKQFKD�ELRKAP�QE>Q�?>OH�>�ILQ�
3EB�?OLHBO�AFAKdQ�HKLT�QE>Q��PEB�GRPQ�>PPRJBA�QEB�KBFDE?LOELLA�T>P�NRFBQ��3E>Q�FP
KBDIFDBK@B��C>FIROB�QL�RPB�>MMOLMOF>QB�@>OB�

��  �C>IPB�LO�JFPIB>AFKD�PQ>QBJBKQ
LO�FJMOBPPFLK�J>AB�?B@>RPB�LC
@>OBIBPPKBPP�
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Misstatement of Fact

6EBQEBO�>�QEFKD�FP�>�C>@Q�J>V�?B�PR?GB@Q�QL�QEB�P>JB�DBKBO>I�>K>IVPFP�RPBA�FK
AFP@RPPFKD�CO>RARIBKQ�JFPOBMOBPBKQ>QFLK��	 �MBOPLK�@LRIA�KBDIFDBKQIV�@LK@B>I�>�C>@Q
LO�KBDIFDBKQIV�DFSB�>K�LMFKFLK�>P�FK�IBD>I�J>IMO>@QF@B�


Materiality

 �J>QBOF>I�JFPOBMOBPBKQ>QFLK�FP�LKB�QE>Q�aTLRIA�?B�IFHBIV�QL�FKAR@B�>�OB>PLK>?IB
MBOPLK�QL�J>KFCBPQ�EFP�>PPBKQb�LO�QE>Q�aQEB�J>HBO�HKLTP^TLRIA�?B�IFHBIV�QL�FKAR@B
QEB�OB@FMFBKQ�QL�AL�PL�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK����	�
� K
ELKBPQIV�JFPQ>HBK�PQ>QBJBKQ�QE>Q�QEB�ELRPB�CLO�P>IB�T>P�?RFIQ�FK������O>QEBO�QE>K
�����TLRIA�KLQ�?B�QEB�?>PFP�CLO�>SLFAFKD�QEB�@LKQO>@Q�?B@>RPB�FQ�FP�KLQ�J>QBOF>I
RKIBPP�QEB�PBIIBO�HKBT�QE>Q�QEB�?RVBO�E>A�PBKQFJBKQ>I�LO�LQEBO�OB>PLKP�CLO
MRO@E>PFKD�>�ELRPB�?RFIQ�FK������

6B�AFA�KLQ�JBKQFLK�J>QBOF>IFQV�>P�>K�BIBJBKQ�LC�CO>RA��FC�QEB�JFPOBMOBPBKQ>QFLK�FP
CO>RARIBKQ�QEB�SF@QFJ�@>K�>SLFA�QEB�@LKQO>@Q�KL�J>QQBO�QEB�PFDKFCF@>K@B�LC�QEB
JFPOBMOBPBKQ>QFLK��2L�>IQELRDE�J>QBOF>IFQV�FP�KLQ�QB@EKF@>IIV�OBNRFOBA�CLO
CO>RARIBKQ�JFPOBMOBPBKQ>QFLK�FQ�FP�RPR>IIV�>�@OR@F>I�C>@QLO�FK�ABQBOJFKFKD�TEBQEBO
QEB�MI>FKQFCC�AFA�OBIV��.?SFLRPIV�QEB�JLOB�FJJ>QBOF>I�QEB�C>IPB�>PPBOQFLK�QEB�IBPP
IFHBIV�FQ�FP�QE>Q�QEB�SF@QFJ�OBIFBA�LK�FQ�QL�EFP�ABQOFJBKQ��3EFP�FP�BPMB@F>IIV�QEB�@>PB
TEBK�QEB�ABCBKA>KQ�HKLTP�QE>Q�EB�ALBP�KLQ�E>SB�QEB�?>PFP�QE>Q�EB�PQ>QBP�CLO�>K
>PPBOQFLK�?RQ�?BIFBSBP�QE>Q�QEB�M>OQF@RI>O�MLFKQ�FP�RKFJMLOQ>KQ�>KA�QEBOBCLOB
FJJ>QBOF>I�� KA�LC�@LROPB�FQ�FP�RPR>IIV�KLQ�TLOQE�QEB�MI>FKQFCCdP�TEFIB�QL�PRB�LSBO�>K
FJJ>QBOF>I�CO>RARIBKQ�JFPOBMOBPBKQ>QFLK��"LKPBNRBKQIV�CLO�MO>@QF@>I�MROMLPBP
J>QBOF>IFQV�FP�>K�FJMLOQ>KQ�@LKPFABO>QFLK�FK�JLPQ�@>PBP�Reed v. King	2B@QFLK�������
�,FPOBMOBPBKQ>QFLK�?V�"LK@B>IJBKQ�
�AFP@RPPBP�J>QBOF>IFQV�	>P�TBII�>P
KLKAFP@ILPROB
�

Justifiable Reliance

3EB�FPPRBP�EBOB�CLO�KBDIFDBKQ�JFPOBMOBPBKQ>QFLK�>OB�QEB�P>JB�>P�QELPB�PBQ�LRQ�CLO
CO>RARIBKQ�JFPOBMOBPBKQ>QFLK�

-BDIFDBKQ�JFPOBMOBPBKQ>QFLK�FJMIFBP�@RIM>?FIFQV�>KA�FP�RPR>IIV�QOB>QBA�QEB�P>JB�>P
CO>RARIBKQ�JFPOBMOBPBKQ>QFLK��FC�QEB�OBMOBPBKQ>QFLK�FP�KLQ�CO>RARIBKQ�ELTBSBO�FQ
@>KKLQ�?B�QEB�?>PFP�CLO�OBP@FPPFLK�RKIBPP�FQ�FP�>IPL�J>QBOF>I�
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Innocent Misrepresentation

3EB�BIBJBKQP�KB@BPP>OV�QL�MOLSBinnocent misrepresentation � >OB�OB>PLK>?IV
BKLRDE�?>PBA�LK�TE>Q�TBdSB�ILLHBA�>Q�PL�C>O�>P�CLIILTP��>K�FKKL@BKQ�JFPPQ>QBJBKQ
LC�C>@Q�QE>Q�FP�J>QBOF>I�>KA�GRPQFCF>?IV�OBIFBA�RMLK�

(Q�FP�KLQ�KB@BPP>OV�EBOB�QL�DL�LSBO�QEB�BIBJBKQP�FK�ABQ>FI��3EB�FPPRBP�>OB�QEB�P>JB�>P
MOBSFLRPIV�AFP@RPPBA�BU@BMQ�KLT�QEB�JFPOBMOBPBKQ>QFLK�FP�FKKL@BKQ��3EB�MI>FKQFCCP
MRO@E>PBA�QEB�ABCBKA>KQPd�BFDEQBBK�>@OB�M>O@BI�LK�QEB�ABCBKA>KQPd�OBMOBPBKQ>QFLK
QE>Q�QEB�I>KA�@>JB�TFQE�@BOQ>FK�T>QBO�OFDEQP�CLO�FOOFD>QFLK�TEF@E�QEBV�?BIFBSBA�T>P
QORB��(Q�T>P�KLQ�QORB��3EB�MI>FKQFCCP�TBOB�BKQFQIBA�QL�OBP@FPPFLK�LK�QEB�?>PFP�LC
FKKL@BKQ�JFPOBMOBPBKQ>QFLK�Lesher v. Strid�����/��A�����	.O��"Q�� MM������
�

Remedies

1BJBAFBP�TFII�?B�Q>HBK�RM�FK"E>MQBO�����1BJBAFBP��?RQ�FQ�FP�TLOQE�KLQFKD�QEB
AFCCBOBK@B�?BQTBBK�OBJBAFBP�CLO�CO>RARIBKQ�JFPOBMOBPBKQ>QFLK�>KA�OBJBAFBP�CLO
KLKCO>RARIBKQ�JFPOBMOBPBKQ>QFLK�

%O>RARIBKQ�JFPOBMOBPBKQ>QFLK�E>P�QO>AFQFLK>IIV�DFSBK�QEB�SF@QFJ�QEB�OFDEQ�QL�OBP@FKA
QEB�@LKQO>@Q�MOLJMQIV�	OBQROK�QEB�M>OQFBP�QL�QEB�?BCLOB�@LKQO>@Q�PQ>QRP
or >CCFOJ�FQ
>KA�?OFKD�>K�>@QFLK�CLO�A>J>DBP�@>RPBA�?V�QEB�CO>RA�?RQ�KLQ�?LQE�Merritt v. Craig
���� ��A���	,A��"Q�� MM������
� 3EB�4""�	2B@QFLK������
�E>P�OBGB@QBA�QEB�aBIB@QFLK�LC
OBJBAFBPb�AL@QOFKB��FQ�>IILTP�@RJRI>QFSB�A>J>DBP�PR@E�QE>Q�QEB�SF@QFJ�@>K�?LQE
OBQROK�QEB�DLLAP�>KA�PRB�CLO�A>J>DBP�� KA�QEFP�FP�QEB�JLABOK�QOBKA�CLO�CO>RARIBKQ
JFPOBMOBPBKQ>QFLK��SF@QFJP�J>V�CFOPQ�PBBH�A>J>DBP�>KA�FC�QE>Q�ALBP�KLQ�J>HB�QEBJ
TELIB�QEBV�J>V�PBBH�OBP@FPPFLK�Ehrman v. Mann�����2L��A������	%I>��"Q�� MM������
�
(K�BDOBDFLRP�@>PBP�LC�CO>RA�TEBOB�QEB�ABCBKA>KQ�E>P�RKABOQ>HBK�>�M>QQBOK�LC�PR@E
AB@BFQ�QEB�O>OB�@FSFI�OBJBAV�LC�MRKFQFSB�A>J>DBP�J>V�?B�>T>OABA�>D>FKPQ�QEB
ABCBKA>KQ�

.KB�CROQEBO�KLQB��QEB�?ROABK�LC�MOLLC�CLO�CO>RARIBKQ�JFPOBMOBPBKQ>QFLK�FP�QE>Q�FQ
JRPQ�?B�MOLSBA�KLQ�GRPQ�a?V�>�MOBMLKABO>K@B�LC�QEB�BSFABK@Bb�>P�FK�QEB�QVMF@>I�@FSFI
@>PB�?RQ�O>QEBO�a?V�@IB>O�@LDBKQ�>KA�@LKSFK@FKD�BSFABK@Bb��QEB�C>@Q�CFKABO�JRPQ
?BIFBSB�QEB�@I>FJ�LC�CO>RA�FP�SBOV�MOL?>?IV�QORB�Kirkham v. Smith����/��A����	6>PE�
"Q�� MM������
�

��  �JFPOBMOBPBKQ>QFLK�J>AB�?V
LKB�TEL�?BIFBSBP�FQ�FP�QORB�
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KEY TAKEAWAY

,FPOBMOBPBKQ>QFLK�J>V�?B�LC�QTL�QVMBP��CO>RARIBKQ�	FK�QEB�BUB@RQFLK�LO�FK
QEB�FKAR@BJBKQ
�>KA�KLKCO>RARIBKQ�	KBDIFDBKQ�LO�FKKL@BKQ
��$>@E�QVMB�E>P
AFCCBOBKQ�BIBJBKQP�QE>Q�JRPQ�?B�MOLSBA�?RQ�FK�DBKBO>I�QEBOB�JRPQ�?B�>
JFPPQ>QBJBKQ�LC�C>@Q�?V�PLJB�JB>KP�QE>Q�FP�FKQBKQFLK>IIV�J>AB�	CLO�CO>RA

J>QBOF>I�	CLO�KLKCO>RARIBKQ
�>KA�GRPQFCF>?IV�OBIFBA�RMLK�

EXERCISES

�� #FPQFKDRFPE�?BQTBBK�CO>RARIBKQ�JFPOBMOBPBKQ>QFLK�>KA�KLKCO>RARIBKQ
JFPOBMOBPBKQ>QFLK�?BQTBBK�CO>RA�FK�QEB�BUB@RQFLK�>KA�CO>RA�FK�QEB
FKAR@BJBKQ�>KA�?BQTBBK�KBDIFDBKQ�>KA�FKKL@BKQ�JFPOBMOBPBKQ>QFLK�

�� +FPQ�QEB�BIBJBKQP�QE>Q�JRPQ�?B�PELTK�QL�MOLSB�QEB�CLRO�AFCCBOBKQ�QVMBP�LC
JFPOBMOBPBKQ>QFLK�KLQBA�FK�$UBO@FPB���

�� 6E>Q�FP�QEB�AFCCBOBK@B�?BQTBBK�QEB�QO>AFQFLK>I�@LJJLK�I>T�>MMOL>@E�QL
OBJBAFBP�CLO�CO>RA�>KA�QEB�4""dP�>MMOL>@E�

"E>MQBO����1B>I� PPBKQ

�����,FPOBMOBPBKQ>QFLK ���



10.3 Mistake

LEARNING OBJECTIVES

�� 1B@LDKFWB�RKABO�TE>Q�@FO@RJPQ>K@BP�>�MBOPLK�J>V�?B�OBIFBSBA�LC�>
RKFI>QBO>I�JFPQ>HB�

�� 1B@LDKFWB�TEBK�>�JRQR>I�JFPQ>HB�TFII�?B�DOLRKAP�CLO�OBIFBC�>KA�QEB
QVMBP�LC�JRQR>I�JFPQ>HBP�

(K�AFP@RPPFKD�CO>RA�TB�E>SB�@LKPFABOBA�QEB�T>VP�FK�TEF@E�QOF@HBOV�?V�QEB�LQEBO
M>OQV�J>HBP�>�@LKQO>@Q�SLFA�LO�SLFA>?IB��6B�KLT�BU>JFKB�QEB�T>VP�FK�TEF@E�QEB
M>OQFBP�JFDEQ�aQOF@Hb�QEBJPBISBP�?V�J>HFKD�>PPRJMQFLKP�QE>Q�IB>A�QEBJ�JFPQ>HBKIV
QL�?BIFBSB�QE>Q�QEBV�E>SB�>DOBBA�QL�PLJBQEFKD�QEBV�E>SB�KLQ�� �JFPQ>HB�FP�a>�?BIFBC
>?LRQ�>�C>@Q�QE>Q�FP�KLQ�FK�>@@LOA�TFQE�QEB�QORQE�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP
2B@QFLK�����

Mistake by One Party
Unilateral Mistake

6EBOB�LKB�M>OQV�J>HBP�>�JFPQ>HB�FQ�FP�>unilateral mistake �� ��3EB�ORIB��LOAFK>OFIV
>�@LKQO>@Q�FP�KLQ�SLFA>?IB�?B@>RPB�LKB�M>OQV�E>P�J>AB�>�JFPQ>HB�>?LRQ�QEB�PR?GB@Q
J>QQBO�	B�D��QEB�QOR@H�FP�KLQ�MLTBOCRI�BKLRDE�QL�E>RI�QEB�QO>FIBO��QEB�AOBPP�ALBPKdQ
CFQ
�

Exceptions

(C�LKB�PFABknows or should knowQE>Q�QEB�LQEBO�E>P�J>AB�>�JFPQ>HB�EB�LO�PEB�J>V
KLQ�Q>HB�>AS>KQ>DB�LC�FQ�� �MBOPLK�TEL�J>HBP�QEB�JFPQ>HB�LC�KLQ�OB>AFKD�>�TOFQQBK
AL@RJBKQ�TFII�RPR>IIV�DBQ�KL�OBIFBC�KLO�TFII�OBIFBC�?B�>CCLOABA�QL�LKB�TELPB�JFPQ>HB
FP�@>RPBA�?V�KBDIFDBK@B�	>�@LKQO>@QLO�CLODBQP�QL�>AA�FK�QEB�@LPQ�LC�FKPRI>QFLK
�RKIBPP
QEB�KBDIFDBKQ�M>OQV�TLRIA�PRCCBO�RK@LKP@FLK>?IB�E>OAPEFM�FC�QEB�JFPQ>HB�TBOB�KLQ
@LOOB@QBA��"LROQP�TFII�>IILT�QEB�@LOOB@QFLK�LC�AO>CQFKD�BOOLOP�FK�>�@LKQO>@Q
	aOBCLOJ>QFLKb
�FK�LOABO�QL�J>HB�QEB�@LKQO>@Q�OBCIB@Q�QEB�M>OQFBPd�FKQBKQFLK�Sikora v.
Vanderploeg�����2�6��A�����	3BKK��"Q�� MM������
�

Mutual Mistake

(K�QEB�@>PB�LCmutual mistake �� `?LQE�M>OQFBP�>OB�TOLKD�>?LRQ�QEB�PR?GB@Q�LC�QEB
@LKQO>@Q`OBIFBC�J>V�?B�DO>KQBA�

���  �JFPQ>HB�J>AB�?V�LKB�M>OQV�QL
>�@LKQO>@Q��OBIFBC�FP�KLQ�RPR>IIV
DO>KQBA�

��� $OOLKBLRP�?BIFBC�PE>OBA�>KA
OBIFBA�LK�?V�?LQE�M>OQFBP�QL�>
@LKQO>@Q�CLO�TEF@E�>�@LROQ
LCQBK�DO>KQP�OBIFBC�

"E>MQBO����1B>I� PPBKQ
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3EB�1BPQ>QBJBKQ�PBQP�LRQ�QEOBB�OBNRFOBJBKQP�CLO�PR@@BPPCRIIV�>ODRFKD�JRQR>I
JFPQ>HB�1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK�����3EB�M>OQV�PBBHFKD�QL�>SLFA
QEB�@LKQO>@Q�JRPQ�MOLSB�QE>Q

�� QEB�JFPQ>HB�OBI>QBP�QL�>�a?>PF@�>PPRJMQFLK�LK�TEF@E�QEB�@LKQO>@Q�T>P
J>ABb

�� QEB�JFPQ>HB�E>P�>�J>QBOF>I�BCCB@Q�LK�QEB�>DOBBA�BU@E>KDB�LC
MBOCLOJ>K@BP

�� QEB�M>OQV�PBBHFKD�OBIFBC�ALBP�KLQ�?B>O�QEB�OFPH�LC�QEB�JFPQ>HB�

Basic assumptionFP�MOL?>?IV�@IB>O�BKLRDE��(K�QEB�C>JLRP�a@LT�@>PBb�QEB�ABCBKA>KQ
PLIA�QEB�MI>FKQFCC�>�@LT`1LPB�LC� ?>ILKB`?BIFBSBA�?V�?LQE�QL�?B�?>OOBK�>KA�QERP�LC
IBPP�S>IRB�QE>K�>�CBOQFIB�@LT�	>�MOLJFPFKD�VLRKD�A>FOV�@LT�FK������JFDEQ�PBII�CLO
�����
� Sherwood v. Walker����-�6������	����
� )RPQ�?BCLOB�QEB�MI>FKQFCC�T>P�QL�Q>HB
1LPB�COLJ�QEB�ABCBKA>KQdP�?>OK�QEB�ABCBKA>KQ�AFP@LSBOBA�PEB�T>P�aI>ODB�TFQE�@>ICb�
EB�OBCRPBA�QL�DL�LK�TFQE�QEB�@LKQO>@Q��3EB�@LROQ�EBIA�QEFP�T>P�>�JRQR>I�JFPQ>HB�LC
C>@Q`a>�?>OOBK�@LT�FP�PR?PQ>KQF>IIV�>�AFCCBOBKQ�@OB>QROB�QE>K�>�?OBBAFKD�LKBb`>KA
ORIBA�CLO�QEB�ABCBKA>KQ��3E>Q�PEB�T>P�FKCBOQFIB�T>P�a>�?>PF@�>PPRJMQFLKb�?RQ`CLO
BU>JMIB`QE>Q�E>V�TLRIA�?B�OB>AFIV�>S>FI>?IB�QL�CBBA�EBO�FKBUMBKPFSBIV�T>P�KLQ
>KA�E>A�E>V�?BBK�BUMBKPFSB�QE>Q�TLRIA�KLQ�E>SB�SFQF>QBA�QEB�@LKQO>@Q�

Material Effect on the Agreed-to Exchange of Performance

a,>QBOF>I�BCCB@Q�LK�QEB�>DOBBA�QL�BU@E>KDB�LC�MBOCLOJ>K@Bb�JB>KP�QE>Q�?B@>RPB�LC
QEB�JRQR>I�JFPQ>HB�QEBOB�FP�>�PFDKFCF@>KQ�AFCCBOBK@B�?BQTBBK�QEB�S>IRB�QEB�M>OQFBP
QELRDEQ�QEBV�TBOB�BU@E>KDFKD�@LJM>OBA�TFQE�TE>Q�QEBV�TLRIA�BU@E>KDB�FC�QEB
@LKQO>@Q�TBOB�MBOCLOJBA�DFSBK�QEB�PQ>KAFKD�C>@QP�� D>FK�FK�QEB�@LT�@>PB�E>A�QEB
PBIIBO�?BBK�OBNRFOBA�QL�DL�QEOLRDE�TFQE�QEB�AB>I�EB�TLRIA�E>SB�DFSBK�RM�>�DOB>Q
AB>I�JLOB�QE>K�EB�>KQF@FM>QBA�>KA�QEB�?RVBO�TLRIA�E>SB�OB@BFSBA�>K�RK>DOBBA�QL
TFKAC>II�

Party Seeking Relief Does Not Bear the Risk of the Mistake

 PPRJB�>�TBBHBKA�?OLTPBO�PBBP�>�M>FKQFKD�PFQQFKD�LK�QEB�CILLO�LC�>K�>KQFNRB�PELM�
3EB�LTKBO�P>VP�a3E>Q�LIA�QEFKD��8LR�@>K�E>SB�FQ�CLO������b�3EB�?OLTPBO�Q>HBP�FQ
ELJB�ARPQP�FQ�LCC�>KA�E>KDP�FQ�LK�QEB�T>II�� �VB>O�I>QBO�>�SFPFQLO�>K�BUMBOQ�FK�>OQ
EFPQLOV�OB@LDKFWBP�QEB�E>KDFKD�>P�>�C>JLRP�ILPQ�$I�&OB@L�TLOQE����JFIIFLK��3EB
PQLOV�FP�EB>AIFKBA��QEB�>KQFNRB�AB>IBO�FP�@E>DOFKBA�>KA�@I>FJP�QEB�@LKQO>@Q�CLO�P>IB
PELRIA�?B�SLFABA�?B@>RPB�?LQE�M>OQFBP�JFPQ>HBKIV�QELRDEQ�QEBV�TBOB�AF@HBOFKD�LSBO
>K�aLIA�TLOQEIBPPb�M>FKQFKD��3EB�@LKQO>@Q�FP�S>IFA��3EB�LTKBO�FP�P>FA�QL�?B>O�QEB�OFPH
LC�JFPQ>HB�?B@>RPB�EB�@LKQO>@QBA�TFQE�@LKP@FLRP�>T>OBKBPP�LC�EFP�FDKLO>K@B��EB

"E>MQBO����1B>I� PPBKQ
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HKBT�EB�AFAKdQ�HKLT�TE>Q�QEB�M>FKQFKDdP�MLPPF?IB�S>IRB�JFDEQ�?B�?RQ�EB�AFAKdQ�CBBI
FQ�TLOQETEFIB�QL�E>SB�FQ�>MMO>FPBA��'B�D>J?IBA�FQ�T>PKdQ�TLOQE�JR@E�>KA�ILPQ�

KEY TAKEAWAY

 �JFPQ>HB�J>V�?B�RKFI>QBO>I�FK�TEF@E�@>PB�KL�OBIFBC�TFII�?B�DO>KQBA�RKIBPP
QEB�LQEBO�PFAB�HKLTP�LC�QEB�JFPQ>HB�>KA�Q>HBP�>AS>KQ>DB�LC�FQ�� �JFPQ>HB
J>V�?B�JRQR>I�FK�TEF@E�@>PB�OBIFBC�J>V�?B�DO>KQBA�FC�FQ�FP�>?LRQ�>�?>PF@
>PPRJMQFLK�LK�TEF@E�QEB�@LKQO>@Q�T>P�J>AB�FC�QEB�JFPQ>HB�E>P�>�J>QBOF>I
BCCB@Q�LK�QEB�>DOBBA�QL�BU@E>KDB�>KA�FC�QEB�MBOPLK�>ASBOPBIV�>CCB@QBA�AFA
KLQ�?B>O�QEB�OFPH�LC�QEB�JFPQ>HB�

EXERCISES

�� 6EV�FP�OBIFBC�RPR>IIV�KLQ�DO>KQBA�CLO�RKFI>QBO>I�JFPQ>HBP��6EBK�FP�OBIFBC
DO>KQBA�CLO�QEBJ�

�� (C�QEBOB�FP�>�JRQR>I�JFPQ>HB�TE>Q�ALBP�QEB�M>OQV�PBBHFKD�OBIFBC�E>SB�QL
PELT�QL�>SLFA�QEB�@LKQO>@Q�

"E>MQBO����1B>I� PPBKQ
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10.4 Capacity

LEARNING OBJECTIVES

�� 4KABOPQ>KA�QE>Q�FKC>KQP�J>V�>SLFA�QEBFO�@LKQO>@QP�TFQE�IFJFQ>QFLKP�
�� 4KABOPQ>KA�QE>Q�FKP>KB�LO�FKQLUF@>QBA�MBLMIB�J>V�>SLFA�QEBFO�@LKQO>@QP

TFQE�IFJFQ>QFLKP�
�� 4KABOPQ>KA�QEB�BUQBKQ�QL�TEF@E�@LKQO>@QP�J>AB�?V�JBKQ>IIV�FII�MBOPLKP

>OB�SLFA>?IB�SLFA�LO�BCCB@QFSBIV�BKCLO@B>?IB�
�� 1B@LDKFWB�QE>Q�@LKQO>@QP�J>AB�?V�FKQLUF@>QBA�MBOPLKP�J>V�?B�SLFA>?IB�

 �@LKQO>@Q�FP�>�JBBQFKD�LC�JFKAP��(C�PLJBLKB�I>@HP�JBKQ>I�@>M>@FQV�QL�RKABOPQ>KA
TE>Q�EB�FP�>PPBKQFKD�QL`LO�QE>Q�EB�FP�>PPBKQFKD�QL�>KVQEFKD`FQ�FP�RKOB>PLK>?IB�QL
ELIA�EFJ�QL�QEB�@LKPBNRBK@BP�LC�EFP�>@Q�� Q�@LJJLK�I>T�QEBOB�>OB�S>OFLRP�@I>PPBP�LC
MBLMIB�TEL�>OB�MOBPRJBA�QL�I>@H�QEB�OBNRFPFQB�@>M>@FQV��3EBPB�FK@IRAB�FKC>KQP
	JFKLOP
�QEB�JBKQ>IIV�FII�>KA�QEB�FKQLUF@>QBA�

Minors (or ÒInfantsÓ)
The General Rule

3EB�DBKBO>I�ORIB�FP�QEFP�minors �� 	LO�JLOB�IBD>IFPQF@>IIV�ainfants �� b
�>OB�FK�JLPQ
PQ>QBP�MBOPLKP�VLRKDBO�QE>K�PBSBKQBBK�VB>OP�LIA��QEBV�@>K�>SLFA�QEBFO�@LKQO>@QP�RM
QL�>KA�TFQEFK�>�OB>PLK>?IB�QFJB�>CQBO�OB>@EFKD�J>GLOFQV�PR?GB@Q�QL�PLJB�BU@BMQFLKP
>KA�IFJFQ>QFLKP��3EB�O>QFLK>IB�EBOB�FP�QE>Q�FKC>KQP�AL�KLQ�PQ>KA�LK�>K�BNR>I�CLLQFKD
TFQE�>ARIQP�>KA�FQ�FP�RKC>FO�QL�OBNRFOB�QEBJ�QL�>?FAB�?V�@LKQO>@QP�J>AB�TEBK�QEBV
E>SB�FJJ>QROB�GRADJBKQ�

3EB�TLOAPminor>KAinfant>OB�JLPQIV�PVKLKVJLRP�?RQ�KLQ�BU>@QIV�KB@BPP>OFIV��(K
>�PQ>QB�TEBOB�QEB�IBD>I�>DB�QL�AOFKH�>I@LELI�FP�QTBKQV�LKB�>�QTBKQV�VB>O�LIA�TLRIA
?B�>�JFKLO�?RQ�KLQ�>K�FKC>KQ�?B@>RPB�FKC>K@V�FP�RKABO�BFDEQBBK�� �PBSBKQBBK�VB>O�
LIA�J>V�>SLFA�@LKQO>@QP�	RPR>IIV
�?RQ�>K�BFDEQBBK�VB>O�LIA�TEFIB�IBD>IIV�?LRKA�QL
EFP�@LKQO>@QP�@>KKLQ�IBD>IIV�AOFKH�>I@LELI��2QOF@QIV�PMB>HFKD�QEB�?BQQBO�QBOJ�CLO
LKB�TEL�J>V�>SLFA�EFP�@LKQO>@QP�FPinfant�BSBK�QELRDE�LC�@LROPB�FK�KLOJ>I
PMB>HFKD�TB�QEFKH�LC�>K�FKC>KQ�>P�>�?>?V�

3EBage of majority �� 	TEBK�>�MBOPLK�FP�KL�ILKDBO�>K�FKC>KQ�LO�>�JFKLO
�T>P
ILTBOBA�FK�>II�PQ>QBP�BU@BMQ�,FPPFPPFMMF�AROFKD�QEB�����P�	QL�@LOOBPMLKA�QL�QEB
3TBKQV�2FUQE� JBKAJBKQ�O>QFCFBA�FK������DR>O>KQBBFKD�QEB�OFDEQ�QL�SLQB�>Q
BFDEQBBK
�COLJ�QTBKQV�LKB�QL�BFQEBO�BFDEQBBK�LO�KFKBQBBK��+BD>I�OFDEQP�CLO�QELPB

��� !>PF@>IIV�PVKLKVJLRP�TFQE
infant��>�VLRKD�MBOPLK�TEL�J>V
>SLFA�@LKQO>@QP�LK�QE>Q
>@@LRKQ�

���  �MBOPLK�TEL�E>P�KLQ�OB>@EBA
QEB�>DB�LC�J>GLOFQV�>KA�TEL
J>V�	RPR>IIV
�>SLFA�@LKQO>@QP
LK�QE>Q�>@@LRKQ�

��� 6EBK�>�MBOPLK�FP�LIA�BKLRDE�QL
J>HB�EFP�LO�EBO�@LKQO>@QP
RK>SLFA>?IB�LK�>@@LRKQ�LC�>DB�
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RKABO�QTBKQV�LKB�OBJ>FK�>J?FDRLRP�ELTBSBO�� IQELRDE�BFDEQBBK�VB>O�LIAP�J>V
>PPBKQ�QL�?FKAFKD�@LKQO>@QP�KLQ�>II�@OBAFQLOP�>KA�I>KAILOAP�?BIFBSB�FQ�>KA�QEBV�J>V
OBNRFOB�M>OBKQP�QL�@LPFDK��%LO�QELPB�RKABO�QTBKQV�LKB�QEBOB�>OB�>IPL�IBD>I
FJMBAFJBKQP�QL�ELIAFKD�@BOQ>FK�HFKAP�LC�GL?P�PFDKFKD�@BOQ>FK�HFKAP�LC�@LKQO>@QP
J>OOVFKD�IB>SFKD�ELJB�>KA�AOFKHFKD�>I@LELI��3EBOB�FP�>P�VBQ�KL�RKFCLOJ�PBQ�LC
ORIBP�

3EB�BU>@Q�A>V�LK�TEF@E�QEB�AFP>?FIFQV�LC�JFKLOFQV�S>KFPEBP�>IPL�S>OFBP��3EB�LIA
@LJJLK�I>T�ORIB�MRQ�FQ�LK�QEB�A>V�?BCLOB�QEB�QTBKQV�CFOPQ�?FOQEA>V��,>KV�PQ>QBP
E>SB�@E>KDBA�QEFP�ORIB�PL�QE>Q�J>GLOFQV�@LJJBK@BP�LK�QEB�A>V�LC�QEB�BFDEQBBKQE
?FOQEA>V�

 K�FKC>KQdP�@LKQO>@Q�FP�SLFA>?IB�KLQ�SLFA�� K�FKC>KQ�TFPEFKD�QL�>SLFA�QEB�@LKQO>@Q
KBBA�AL�KLQEFKD�MLPFQFSB�QL�AFP>CCFOJ��3EB�ABCBKPB�LC�FKC>K@V�QL�>�I>TPRFQ�FP
PRCCF@FBKQ��>IQELRDE�QEB�>ARIQ�@>KKLQ�BKCLO@B�QEB�@LKQO>@Q�QEB�FKC>KQ�@>K�	TEF@E�FP
TEV�FQ�FP�P>FA�QL�?B�SLFA>?IB�KLQ�SLFA
�

Exceptions and Complications

3EBOB�>OB�BU@BMQFLKP�>KA�@LJMIF@>QFLKP�EBOB��6B�@>II�LRQ�PFU�LC�QEBJ�

Necessities

%FOPQ�>P�>K�BU@BMQFLK�QL�QEB�DBKBO>I�ORIB�FKC>KQP�>OB�DBKBO>IIV�IF>?IB�CLO�QEB
OB>PLK>?IB�@LPQ�LC�KB@BPPFQFBP�	CLO�QEB�OB>PLK�QE>Q�ABKVFKD�QEBJ�QEB�OFDEQ�QL
@LKQO>@Q�CLO�KB@BPPFQFBP�TLRIA�E>OJ�QEBJ�KLQ�MOLQB@Q�QEBJ
�� Q�@LJJLK�I>T�>
KB@BPPFQV�T>P�ABCFKBA�>P�CLLA�JBAF@FKB�@ILQEFKD�LO�PEBIQBO��(K�OB@BKQ�VB>OP
ELTBSBO�QEB�@LROQP�E>SB�BUM>KABA�QEB�@LK@BMQ�PL�QE>Q�FK�J>KV�PQ>QBP�QLA>V
KB@BPPFQFBP�FK@IRAB�MOLMBOQV�>KA�PBOSF@BP�QE>Q�TFII�BK>?IB�QEB�FKC>KQ�QL�B>OK�>�IFSFKD
>KA�QL�MOLSFAB�CLO�QELPB�ABMBKABKQ�LK�EFJ��(C�QEB�@LKQO>@Q�FP�BUB@RQLOV�QEB�FKC>KQ
@>K�PFJMIV�AFP>CCFOJ��(C�QEB�@LKQO>@Q�E>P�?BBK�BUB@RQBA�ELTBSBO�QEB�FKC>KQ�JRPQ
C>@B�JLOB�LKBOLRP�@LKPBNRBK@BP�� IQELRDE�EB�TFII�KLQ�?B�OBNRFOBA�QL�MBOCLOJ
RKABO�QEB�@LKQO>@Q�EB�TFII�?B�IF>?IB�RKABO�>�QEBLOV�LC�aNR>PF�@LKQO>@Qb�CLO�QEB
OB>PLK>?IB�S>IRB�LC�QEB�KB@BPPFQV��(KGastonia Personnel Corp. v. Rogers�>K
BJ>K@FM>QBA�FKC>KQ�KFKBQBBK�VB>OP�LIA�	?BCLOB�QEB�>DB�LC�JFKLOFQV�T>P�OBAR@BA

KBBABA�BJMILVJBKQ��EB�@LKQO>@QBA�TFQE�>�MBOPLKKBI�@LJM>KV�QL�CFKA�EFJ�>�GL?�CLO
TEF@E�FQ�TLRIA�@E>ODB�EFJ�>�CBB�Gastonia Personnel Corp. v. Rogers�����2�$��A����	-�"�
����
� 3EB�@LJM>KV�AFA�CFKA�EFJ�>�GL?�>KA�TEBK�EB�>QQBJMQBA�QL�AFP>CCFOJ�EFP
IF>?FIFQV�CLO�M>VJBKQ�LK�QEB�DOLRKAP�LC�FKC>K@V�QEB�-LOQE�">OLIFK>�@LROQ�ORIBA
>D>FKPQ�EFJ�ELIAFKD�QE>Q�QEB�@LK@BMQP�LC�KB@BPPFQFBP�aPELRIA�?B�BKI>ODBA�QL�FK@IRAB
PR@E^PBOSF@BP�>P�>OB�OB>PLK>?IB�>KA�KB@BPP>OV�QL�BK>?IB�QEB�FKC>KQ�QL�B>OK�QEB
JLKBV�OBNRFOBA�QL�MOLSFAB�QEB�KB@BPPFQFBP�LC�IFCB�CLO�EFJPBICb�>KA�EFP�ABMBKABKQP�

"E>MQBO����1B>I� PPBKQ
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Nonvoidable Contracts

2B@LKA�PQ>QB�PQ>QRQBP�S>OFLRPIV�MOLEF?FQ�AFP>CCFOJ>QFLK�CLO�PR@E�@LKQO>@QP�>P
FKPRO>K@B�BAR@>QFLK�LO�JBAF@>I�@>OB�?LKAFKD�>DOBBJBKQP�PQL@HP�LO�?>KH
>@@LRKQP��(K�>AAFQFLK�>K�FKC>KQ�TFII�ILPB�EBO�MLTBO�QL�>SLFA�QEB�@LKQO>@Q�FC�QEB
OFDEQP�LC�QEFOA�M>OQFBP�FKQBOSBKB��1L?BOQ>�>K�FKC>KQ�PBIIP�>�@>O�QL�.PT>IA��.PT>IA�FK
QROK�PELOQIV�QEBOB>CQBO�PBIIP�FQ�QL�!VBOP�TEL�HKLTP�KLQEFKD�LC�1L?BOQ>��,>V
1L?BOQ>`PQFII�>K�FKC>KQ`OB@LSBO�FQ�COLJ�!VBOP��-L��QEB�OFDEQP�LC�QEB�QEFOA�M>OQV
E>SB�FKQBOSBKBA��3L�>IILT�QEB�FKC>KQ�PBIIBO�OB@LSBOV�FK�QEFP�PFQR>QFLK�TLRIA
RKABOJFKB�C>FQE�FK�@LJJBO@F>I�QO>KP>@QFLKP�

Misrepresentation of Age

 �QEFOA�BU@BMQFLK�FKSLISBP�JFPOBMOBPBKQ>QFLK�LC�>DB��"BOQ>FKIV�QE>Q�QEB�>ARIQ
OB>PLK>?IV�?BIFBSBA�QEB�FKC>KQ�T>P�>K�>ARIQ�FP�LC�KL�@LKPBNRBK@B�FK�>�@LKQO>@Q�PRFQ�
(K�J>KV�PQ>QBP�>K�FKC>KQ�J>V�JFPOBMOBPBKQ�EFP�>DB�>KA�AFP>CCFOJ�FK�>@@LOA>K@B
TFQE�QEB�DBKBO>I�ORIB��!RQ�FQ�ABMBKAP��(C�>K�FKC>KQ�>CCFOJ>QFSBIV�IFBP�>?LRQ�EFP�>DB
QEB�QOBKA�FP�QL�ABKV�AFP>CCFOJ>QFLK�� �,F@EFD>K�PQ>QRQB�CLO�FKPQ>K@B�MOLEF?FQP�>K
FKC>KQ�COLJ�AFP>CCFOJFKD�FC�EB�E>P�PFDKBA�>�aPBM>O>QB�FKPQORJBKQ�@LKQ>FKFKD�LKIV
QEB�PQ>QBJBKQ�LC�>DB�A>QB�LC�PFDKFKD�>KA�QEB�PFDK>QROB�b� KA�PLJB�PQ>QBP�BPQLM�EFJ
COLJ�@I>FJFKD�QL�?B�>K�FKC>KQ�BSBK�FC�EB�IBPP�BUMOBPPIV�C>IPBIV�OBMOBPBKQBA�EFJPBIC�>P
>K�>ARIQ��$PQLMMBI�FP�>�OBCRP>I�?V�QEB�@LROQP�LK�BNRFQ>?IB�DOLRKAP�QL�>IILT�>�MBOPLK
QL�BP@>MB�IF>?FIFQV�LK�>K�LQEBOTFPB�S>IFA�ABCBKPB��RKIBPP�QEB�FKC>KQ�@>K�OBQROK�QEB
@LKPFABO>QFLK�QEB�@LKQO>@Q�TFII�?B�BKCLO@BA��(Q�FP�>�NRBPQFLK�LC�C>@Q�ELT�C>O�>
KLKBUMOBPP�	>K�FJMIFBA
�JFPOBMOBPBKQ>QFLK�TFII�?B�>IILTBA�QL�DL�?BCLOB�FQ�FP
@LKPFABOBA�PL�@IB>OIV�JFPIB>AFKD�>P�QL�O>KDB�FKQL�QEB�MOLEF?FQBA�>OB>��2LJB�PQ>QBP
ELIA�QEB�FKC>KQ�IF>?IB�CLO�A>J>DBP�CLO�QEB�QLOQ�LC�JFPOBMOBPBKQ>QFLK�?RQ�LQEBOP�AL
KLQ�� P�6FIIF>J�/OLPPBO�QEB�KLQBA�QLOQP�P@ELI>O�P>FA�LC�@>PBP�M>VFKD�KL�>QQBKQFLK�QL
>K�FKC>KQdP�IVFKD�>?LRQ�EFP�>DB�a3EB�BCCB@Q�LC�QEB�AB@FPFLKP�OBCRPFKD�QL�OB@LDKFWB
QLOQ�IF>?FIFQV�CLO�JFPOBMOBPBKQ>QFLK�FP�QL�@OB>QB�>�MOFSFIBDBA�@I>PP�LC�IF>OP�TEL�>OB�>
DOB>Q�QOLR?IB�QL�QEB�?RPFKBPP�TLOIA�b6FIIF>J�+��/OLPPBOHandbook of the Law of Torts
�QE�BA��	2Q��/>RI�,-��6BPQ�����
�����

Ratification

%LROQE�TEBK�QEB�FKC>KQ�?B@LJBP�>K�>ARIQ�PEB�E>P�QTL�@ELF@BP��PEB�J>V�O>QFCV�QEB
@LKQO>@Q�LO�AFP>CCFOJ�FQ��2EB�J>V�O>QFCV�BUMIF@FQIV��KL�CROQEBO�@LKPFABO>QFLK�FP
KB@BPP>OV��2EB�J>V�>IPL�AL�PL�?V�FJMIF@>QFLK`CLO�FKPQ>K@B�?V�@LKQFKRFKD�QL�J>HB
M>VJBKQP�LO�OBQ>FKFKD�DLLAP�CLO�>K�RKOB>PLK>?IB�MBOFLA�LC�QFJB��(C�QEB�@EFIA�E>P�KLQ
AFP>CCFOJBA�QEB�@LKQO>@Q�TEFIB�PQFII�>K�FKC>KQ�PEB�J>V�AL�PL�TFQEFK�>�OB>PLK>?IB
QFJB�>CQBO�OB>@EFKD�J>GLOFQV��TE>Q�FP�>�aOB>PLK>?IB�QFJBb�ABMBKAP�LK�QEB
@FO@RJPQ>K@BP�
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Duty to Return Consideration Received

%FCQE�FK�JLPQ�@>PBP�LC�AFP>SLT>I�QEB�FKC>KQdP�LKIV�L?IFD>QFLK�FP�QL�OBQROK�QEB�DLLAP
	FC�EB�PQFII�E>P�QEBJ
�LO�OBM>V�QEB�@LKPFABO>QFLK�	RKIBPP�FQ�E>P�?BBK�AFPPFM>QBA
��EB
ALBP�KLQ�E>SB�QL�>@@LRKQ�CLO�TE>Q�EB�T>PQBA�@LKPRJBA�LO�A>J>DBA�AROFKD�QEB
@LKQO>@Q��!RQ�PFK@B�QEB�>DB�LC�J>GLOFQV�E>P�?BBK�ILTBOBA�QL�BFDEQBBK�LO�KFKBQBBK
TEBK�JLPQ�VLRKD�MBLMIB�E>SB�DO>AR>QBA�COLJ�EFDE�P@ELLI�PLJB�@LROQP�OBNRFOB�FC
>MMOLMOF>QB�QL�>SLFA�FKGRPQF@B�QL�QEB�>ARIQ�QE>Q�QEB�FKC>KQ�>@@LRKQ�CLO�TE>Q�EB�DLQ�
	(K Dodson v. Shrader�QEB�PRMOBJB�@LROQ�LC�3BKKBPPBB�EBIA�QE>Q�>K�FKC>KQ�TLRIA`FC
QEB�@LKQO>@Q�T>P�C>FO`E>SB�QL�M>V�CLO�QEB�MF@HRM�QOR@H�EB�?LRDEQ�>KA
TOB@HBA�
Dodson v. Shrader�����2�6��A�����	3BKK������
�

Tort Connected with a Contract

2FUQE�QEB�DBKBO>I�ORIB�FP�QE>Q�FKC>KQP�>OB�IF>?IB�CLO�QEBFO�QLOQP�	B�D��>PP>RIQ�QOBPM>PP
KRFP>K@B�KBDIFDBK@B
�RKIBPP�QEB�QLOQ�PRFQ�FP�LKIV�>K�FKAFOB@Q�JBQELA�LC�BKCLO@FKD�>
@LKQO>@Q��'BKOV�>DB�PBSBKQBBK�ELIAP�EFJPBIC�LRQ�QL�?B�>�@LJMBQBKQ�JB@E>KF@��'B�FP
M>FA������QL�LSBOE>RI�!>HBOdP�BKDFKB�?RQ�EB�ALBP�>�@>OBIBPP�GL?�>KA�QEB�BKDFKB�FP
PBOFLRPIV�A>J>DBA��'B�LCCBOP�QL�OBQROK�QEB������?RQ�AFP>CCFOJP�>KV�CROQEBO
@LKQO>@QR>I�IF>?FIFQV��">K�!>HBO�PRB�EFJ�CLO�EFP�KBDIFDBK@B�>�QLOQ��-L�?B@>RPB�PR@E
>�PRFQ�TLRIA�?B�QL�BKCLO@B�QEB�@LKQO>@Q�

Persons Who Are Mentally Ill or Intoxicated
Mentally Ill Persons

3EB�DBKBO>I�ORIB�FP�QE>Q�>�@LKQO>@Q�J>AB�?V�MBOPLK�TEL�FP�JBKQ>IIV�FII�FP�SLFA>?IB�?V
QEB�MBOPLK�TEBK�PEB�OBD>FKP�EBO�P>KFQV�LO�>P�>MMOLMOF>QB�?V�>�DR>OAF>K��(C
QELRDE�>�DR>OAF>K�E>P�?BBK�IBD>IIV�>MMLFKQBA�CLO�>�MBOPLK�TEL�FP�JBKQ>IIV�FII�>KV
@LKQO>@Q�J>AB�?V�QEB�JBKQ>IIV�FII�MBOPLK�FP�SLFA�?RQ�J>V�KBSBOQEBIBPP�?B�O>QFCFBA�?V
QEB�T>OA�	QEB�FK@LJMBQBKQ�MBOPLK�TEL�FP�RKABO�>�DR>OAF>KPEFM
�RMLK�OBD>FKFKD
P>KFQV�LO�?V�QEB�DR>OAF>K�1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK����

'LTBSBO�FC�QEB�@LKQO>@Q�T>P�CLO�>�KB@BPPFQV�QEB�LQEBO�M>OQV�J>V�E>SB�>�S>IFA�@I>FJ
>D>FKPQ�QEB�BPQ>QB�LC�QEB�LKB�TEL�FP�JBKQ>IIV�FII�FK�LOABO�QL�MOBSBKQ�RKGRPQ
BKOF@EJBKQ��(K�LQEBO�@>PBP�TEBQEBO�>�@LROQ�TFII�BKCLO@B�>�@LKQO>@Q�J>AB�TFQE�>
MBOPLK�TEL�FP�JBKQ>IIV�FII�ABMBKAP�LK�QEB�@FO@RJPQ>K@BP��.KIV�FC�QEB�JBKQ>I�FIIKBPP
FJM>FOP�QEB�@LJMBQBK@B�LC�QEB�MBOPLK�FK�QEB�M>OQF@RI>O�QO>KP>@QFLK�@>K�QEB�@LKQO>@Q
?B�>SLFABA��QEB�QBPQ�FP�TEBQEBO�QEB�MBOPLK�RKABOPQLLA�QEB�K>QROB�LC�QEB�?RPFKBPP�>Q
E>KA��4MLK�>SLFA>K@B�QEB�JBKQ>IIV�FII�MBOPLK�JRPQ�OBQROK�>KV�MOLMBOQV�FK�EBO
MLPPBPPFLK�� KA�FC�QEB�@LKQO>@Q�T>P�C>FO�>KA�QEB�LQEBO�M>OQV�E>A�KL�HKLTIBADB�LC
QEB�JBKQ>I�FIIKBPP�QEB�@LROQ�E>P�QEB�MLTBO�QL�LOABO�LQEBO�OBIFBC�
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Intoxicated Persons

(C�>�MBOPLK�FP�PL�AORKH�QE>Q�EB�E>P�KL�>T>OBKBPP�LC�EFP�>@QP�>KA�FC�QEB�LQEBO�MBOPLK
HKLTP�QEFP�QEBOB�FP�KL�@LKQO>@Q��3EB�FKQLUF@>QBA�MBOPLK�FP�L?IFD>QBA�QL�OBCRKA�QEB
@LKPFABO>QFLK�QL�QEB�LQEBO�M>OQV�RKIBPP�EB�AFPPFM>QBA�FQ�AROFKD�EFP�AORKHBKKBPP��(C
QEB�LQEBO�MBOPLK�FP�RK>T>OB�LC�EFP�FKQLUF@>QBA�PQ>QB�ELTBSBO�>K�LCCBO�LO
>@@BMQ>K@B�LC�C>FO�QBOJP�J>KFCBPQFKD�>PPBKQ�FP�?FKAFKD�

(C�>�MBOPLK�FP�LKIV�M>OQF>IIV�FKB?OF>QBA�>KA�E>P�PLJB�RKABOPQ>KAFKD�LC�EFP�>@QFLKP
a>SLFA>K@B�ABMBKAP�LK�>�PELTFKD�QE>Q�QEB�LQEBO�M>OQV�FKAR@BA�QEB�AORKHBKKBPP�LO
QE>Q�QEB�@LKPFABO>QFLK�T>P�FK>ABNR>QB�LO�QE>Q�QEB�QO>KP>@QFLK�ABM>OQBA�COLJ�QEB
KLOJ>I�M>QQBOK�LC�PFJFI>O�QO>KP>@QFLKP��FC�QEB�M>OQF@RI>O�QO>KP>@QFLK�FP�LKB�TEF@E�>
OB>PLK>?IV�@LJMBQBKQ�MBOPLK�JFDEQ�E>SB�J>AB�FQ�@>KKLQ�?B�>SLFABA�BSBK�QELRDE
BKQFOBIV�BUB@RQLOV�b1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�2B@QFLK���	?
� �MBOPLK�TEL
T>P�FKQLUF@>QBA�>Q�QEB�QFJB�EB�J>AB�QEB�@LKQO>@Q�J>V�KBSBOQEBIBPP�PR?PBNRBKQIV
O>QFCV�FQ��3ERP�TEBOB�,BOSFK�'VI>KA�PBSBO>I�QFJBP�FKSLIRKQ>OFIV�@LJJFQQBA�CLO
>I@LELIFPJ�BUB@RQBA�>�MOLJFPPLOV�KLQB�FK�>K�>I@LELIF@�PQRMLO�?RQ�I>QBO�TEFIB
PL?BO�M>FA�QEB�FKQBOBPQ�LK�QEB�M>PQ�ARB�KLQB�EB�T>P�ABKFBA�QEB�ABCBKPB�LC
FKQLUF@>QFLK��QEB�@LROQ�P>FA�EB�E>A�O>QFCFBA�EFP�@LKQO>@Q�First State Bank of Sinai v.
Hyland�����-�6��A�����	2�#������
� (K�>KV�BSBKQ�FKQLUF@>QBA�FP�>�AFPC>SLOBA�ABCBKPB
LK�MR?IF@�MLIF@V�DOLRKAP�

KEY TAKEAWAY

(KC>KQP�J>V�DBKBO>IIV�AFP>CCFOJ�QEBFO�@LKQO>@QP�RM�QL�J>GLOFQV�>KA�TFQEFK�>
OB>PLK>?IB�QFJB�>CQBOT>OA�?RQ�QEB�ORIB�FP�PR?GB@Q�QL�PLJB�BU@BMQFLKP�>KA
@LJMIF@>QFLKP��KB@BPPFQFBP�@LKQO>@QP�J>AB�KLKSLFA>?IB�?V�PQ>QRQB
JFPOBMOBPBKQ>QFLK�LC�>DB�BUQBKQ�LC�ARQV�QL�OBQROK�@LKPFABO>QFLK
O>QFCF@>QFLK�>KA�>�QLOQ�@LKKB@QBA�TFQE�QEB�@LKQO>@Q�>OB�>JLKD�QEBPB
BU@BMQFLKP�

"LKQO>@QP�J>AB�?V�FKP>KB�LO�FKQLUF@>QBA�MBLMIB�>OB�SLFA>?IB�TEBK�QEB
MBOPLK�OBD>FKP�@LJMBQBK@V�� �@LKQO>@Q�J>AB�?V�>�MBOPLK�RKABO
DR>OAF>KPEFM�FP�SLFA�?RQ�QEB�BPQ>QB�TFII�?B�IF>?IB�CLO�KB@BPPFQFBP�� �@LKQO>@Q
J>AB�TEFIB�FKP>KB�LO�FKQLUF@>QBA�J>V�?B�O>QFCFBA�
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EXERCISES

�� (S>O�>K�FKC>KQ�?LRDEQ�>�RPBA�@>O`KLQ�>�KB@BPPFQV`CLO��������2BIIBO
QLLH�>AS>KQ>DB�LC�(S>OdP�FKC>K@V��QEB�@>O�T>P�OB>IIV�TLOQE�LKIV�������
">K�(S>O�HBBM�QEB�@>O�?RQ�AFP@I>FJ�IF>?FIFQV�CLO�QEB�������AFCCBOBK@B�

�� (C�(S>O�?LRDEQ�QEB�@>O�>KA�FQ�T>P�>�KB@BPPFQV�@LRIA�EB�AFP@I>FJ�IF>?FIFQV
CLO�QEB�������

��  IF@B� @B�CLRKA�EBO�>ARIQ�PLKdP�"EOFPQJ>P�PQL@HFKD��,OP�� @B�EBOPBIC�E>A
J>AB�FQ�CFCQV�VB>OP�?BCLOB��(Q�T>P�@LKPFABO>?IV�ABQBOFLO>QBA��(P>?BI
PFUQBBK�E>KAV�TFQE�HKFQQFKD�>DOBBA�QL�OBHKFQ�FQ�CLO������TEF@E�,OP�� @B
M>FA�FK�>AS>K@B��(P>?BI�OBDOBQQ>?IV�ILPQ�QEB�PQL@HFKD��2EB�OBQROKBA�QEB
�����QL�,OP�� @B�TEL�T>P�SBOV�RMPBQ��,>V�,OP�� @B�KLT�PRB�(P>?BI�CLO
QEB�ILPP�LC�QEB�PQL@HFKD�	@LKSBOPFLK
�>KA�BJLQFLK>I�AFPQOBPP�

�� 6EV�FP�SLIRKQ>OV�FKQLUF@>QFLK�>�AFPC>SLOBA�ABCBKPB�
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10.5 Cases

Undue Influence

'LADB�S��2EB>

����2�$��A����	2�"������


!O>FIPCLOA�)�

(K�QEFP�BNRFQ>?IB�>@QFLK�QEB�@FO@RFQ�@LROQ�AB@OBBA�PMB@FCF@�MBOCLOJ>K@B�LC�>�@LKQO>@Q
CLO�QEB�P>IB�LC�I>KA�>KA�QEB�ABCBKA>KQ�E>P�>MMB>IBA��3EB�MI>FKQFCC�FP�>�MEVPF@F>K�>KA
QEB�@LKQO>@Q�T>P�MOBM>OBA�>KA�BUB@RQBA�FK�EFP�JBAF@>I�LCCF@B�LK� RDRPQ���������
3EB�ABCBKA>KQ�E>A�?BBK�MI>FKQFCCdP�M>QFBKQ�CLO�>�KRJ?BO�LC�VB>OP��.K�QEB�@LKQO>@Q
A>QB�EB�T>P�PBSBKQV�CFSB�VB>OP�LC�>DB�T>P�>K�FKB?OF>QB�LC�ILKD�PQ>KAFKD�>KA�T>P
>CCIF@QBA�?V�DOFBSLRP�@EOLKF@�FIIKBPPBP�FK@IRAFKD�>OQBOFLP@IBOLPFP�@FOOELPFP�LC�QEB
IFSBO�KBROFQFPBP�>OQEOFQFP�LC�QEB�PMFKB�>KA�EFM�>KA�S>OF@LPB�SBFKP�LC�QEB�IBDP��3EBPB
>CCIF@QFLKP�>KA�LQEBOP�OBNRFOBA�@LKPQ>KQ�JBAF@>QFLK�>KA�COBNRBKQ�JBAF@>I�>QQBKQFLK
>KA�OBKABOBA�EFJ�FKCFOJ�LC�?LAV�>KA�JFKA�>IQELRDE�KLQ�QL�QEB�MLFKQ�LC
FK@LJMBQBK@V�QL�@LKQO>@Q�

#ROFKD�QEB�MBOFLA�FJJBAF>QBIV�?BCLOB�>KA�>CQBO� RDRPQ���������&BLODB� ��2EB>�QEB
ABCBKA>KQ�T>P�PRCCBOFKD�>�DOB>Q�AB>I�LC�M>FK�FK�EFP�?>@H�>KA�EFM�>KA�T>P�E>SFKD
AFCCF@RIQV�FK�SLFAFKD��'B�T>P�>QQBKABA�MOLCBPPFLK>IIV�?V�QEB�MI>FKQFCC�#O��)LPBME
'LADB�BFQEBO�>Q�QEB�2EB>�ELJB�>Q�QEB�AL@QLOdP�LCCF@B�LO�FK�QEB�ELPMFQ>I�>Q�IB>PQ�LK@B
B>@E�A>V�COLJ� RDRPQ���QEOLRDE� RDRPQ���������BU@BMQ�CLO� RDRPQ�����3EB�@LKQO>@Q
T>P�PFDKBA�AROFKD�QEB�JLOKFKD�LC� RDRPQ�����.KB�LC�#O��'LADBdP�COBNRBKQ�ELRPB
@>IIP�T>P�J>AB�LK�QEB�>CQBOKLLK�LC�QE>Q�A>V�>KA�,O��2EB>�T>P�>AJFQQBA�QL�QEB
ELPMFQ>I�LK� RDRPQ����TEBOB�EB�OBJ>FKBA�RKQFI� RDRPQ����

,O��2EB>�T>P�PBM>O>QBA�COLJ�EFP�TFCB�>KA�IFSBA�>ILKB��'B�T>P�ABMBKABKQ�RMLK�#O�
'LADB�CLO�ELRPB�@>IIP�TEF@E�TBOB�KBBABA�COLJ�QFJB�QL�QFJB��'FP�OBI>QFLKPEFM�TFQE
EFP�MEVPF@F>K�TEL�PLJBQFJBP�SFPFQBA�EFJ�>P�>�COFBKA�>KA�L@@>PFLK>IIV�MBOCLOJBA
KLK�MOLCBPPFLK>I�PBOSF@BP�CLO�EFJ�T>P�@ILPBO�QE>K�LOAFK>OFIV�>OFPBP�COLJ�QE>Q�LC
M>QFBKQ�>KA�MEVPF@F>K�^

a6EBOB�>�MEVPF@F>K�OBDRI>OIV�QOB>QP�>�@EOLKF@>IIV�FII�MBOPLK�LSBO�>�MBOFLA�LC�QTL
VB>OP�>�@LKCFABKQF>I�OBI>QFLKPEFM�FP�BPQ>?IFPEBA�O>FPFKD�>�MOBPRJMQFLK�QE>Q�CFK>K@F>I
AB>IFKDP�?BQTBBK�QEBJ�>OB�CO>RARIBKQ�b�:"FQ>QFLK<
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 �����>@OB�QO>@Q�LC�I>KA�KB>O�,O��2EB>dP�ELJB�>AG>@BKQ�QL�I>KA�TEF@E�T>P�?BFKD
ABSBILMBA�>P�OBPFABKQF>I�MOLMBOQV�T>P�LKB�LC�EFP�JLPQ�S>IR>?IB�>KA�OB>AFIV�P>I>?IB
>PPBQP��(K������QEB�ABSBILMBO�LC�QEFP�@LKQFDRLRP�I>KA�E>A�BUMOBPPBA�QL�,O��2EB>�>K
FKQBOBPQ�FK�FQ�>Q����������MBO�>@OB�� �CFOJ�LCCBO�LC�QEFP�>JLRKQ�T>P�J>AB�FK
-LSBJ?BO������>KA�T>P�OBCRPBA�?V�,O��2EB>�LK�QEB�>ASF@B�LC�EFP�PLK�FK�I>T�QE>Q
QEB�MOLMBOQV�T>P�TLOQE�>Q�IB>PQ����������MBO�>@OB��-BDLQF>QFLKP�?BQTBBK�QEB
ABSBILMBO�>KA�,O��1>KPABII�@LJJBK@BA�>Q�QE>Q�QFJB�>KA�TBOB�FK�MOLDOBPP�TEBK�,O�
2EB>�>Q�QEB�FKPQ>K@B�LC�#O��'LADB�>KA�TFQELRQ�@LKPRIQFKD�,O��1>KPABII�LO�>KVLKB
BIPB�PFDKBA�QEB�@LKQO>@Q�LC� RDRPQ����������4KABO�QEFP�@LKQO>@Q�#O��'LADB�@I>FJP
QEB�OFDEQ�QL�MRO@E>PB�QTBKQV�@ELF@B�>@OBP�LC�QEB�����>@OB�QO>@Q�CLO�>�@LKPFABO>QFLK
@>I@RI>QBA�?V�QEB�@FO@RFQ�@LROQ�QL�?B�QEB�BNRFS>IBKQ�LC���������MBO�>@OB��3EB�J>OHBQ
S>IRB�LC�QEB�I>KA�LK�QEB�@LKQO>@Q�A>QB�E>P�?BBK�CFUBA�?V�>K�RK>MMB>IBA�CFKAFKD�LC
QEB�J>PQBO�>Q����������MBO�>@OB�^

3EB�@LKPFABO>QFLK�T>P�BUMOBPPBA�FK�QEB�@LKQO>@Q�?BQTBBK�#O��'LADB�>KA�,O��2EB>�>P
CLIILTP�

3EB�MRO@E>PB�MOF@B�?BFKD�	">AFII>@�"LRMB�#B5FIIB�����
������������#LII>OP�LK�QEB
CLIILTFKD�QBOJP��#O��)LPBME�'LADB�QL�DFSB�QL�,O��&BLODB�2EB>�>�KBT�������@LRMB
#B5FIIB�">AFII>@�TEF@E�FP�QL�?B�OBDFPQBOBA�FK�K>JB�LC�,O��&BLODB� ��2EB>�>Q
>?PLIRQBIV�KL�@LPQ�QL�EFJ��(K�OBQROK�,O��2EB>�TFII�DFSB�QL�#O��)LB�'LADB�EFP�����
">AFII>@�@LRMB�#B5FIIB�>KA�PE>II�QO>KPCBO�QFQIB�LC�QEFP�SBEF@IB�QL�#O��'LADB��%ROQEBO
#O��)LPBME�'LADB�TFII�M>V�QL�,O��&BLODB� ��2EB>�QEB�?>I>K@B�LC����������CLO�QEB���
>@OBP�LC�I>KA�ABP@OF?BA�>?LSB�PR?GB@Q�QL�PROSBV�QFQIB�@EB@H�IBPP�Q>UBP�LK�MRO@E>PB
LC�SBEF@IB�

#O��'LADB�T>P�CRIIV�>T>OB�LC�,O��2EB>dP�CFK>K@F>I�QOLR?IBP�QEB�IFBKP�LK�EFP�MOLMBOQV
>KA�EFP�PLK�FK�I>TdP�BCCLOQP�FK�EFP�?BE>IC��'B�T>P�>IPL�>T>OB�LC�EFP�M>QFBKQdP
MOBAFIB@QFLK�CLO�KBT�">AFII>@P�� IQELRDE�EB�T>P�KLQ�L?IFD>QBA�QL�AL�PL�RKQFI�QEB
MOLMBOQV�T>P�@IB>OBA�LC�IFBKP�TEF@E�T>P�KLQ�>@@LJMIFPEBA�RKQFI�QEB�CLIILTFKD�)RKB
#O��'LADB�E>PQBKBA�QL�MRO@E>PB�>������">AFII>@�"LRMB�#B5FIIB�>KA�ABIFSBOBA�FQ�QL
,O��2EB>�LK�QEB�A>V�>CQBO�EFP�AFP@E>ODB�COLJ�QEB�ELPMFQ>I�LK� RDRPQ����������(C�EB
>@QBA�FK�E>PQB�FK�>K�BCCLOQ�QL�CLOQFCV�TE>Q�EB�JRPQ�E>SB�OB>IFWBA�T>P�>�AR?FLRP
@LKQO>@Q�EB�E>P�PL�C>O�PR@@BBABA�^

3EB�@>PB�>Q�E>KA�FP�>QQBKABA�?V�DOLPP�FK>ABNR>@V�LC�@LKPFABO>QFLK�PBOFLRP
FJM>FOJBKQ�LC�QEB�DO>KQLOdP�JBKQ>IFQV�COLJ�>DB�FKQBJMBO>K@B�>KA�AFPB>PB�>KA�>
@LKCFABKQF>I�OBI>QFLKPEFM�?BQTBBK�QEB�DO>KQBB�>KA�DO>KQLO��'>P�QEB�PQOLKD
MOBPRJMQFLK�LC�SFQF>QFKD�RKC>FOKBPP�>OFPFKD�COLJ�QEFP�@LJ?FK>QFLK�LC�@FO@RJPQ>K@BP
?BBK�LSBO@LJB�?V�QEB�BSFABK@B��6B�JRPQ�@LK@IRAB�QE>Q�FQ�E>P�KLQ��3EB�OB@LOA�FP
ABSLFA�LC�>KV�BSFABK@B�PRDDBPQFKD�>�OB>PLK�@LJM>QF?IB�TFQE�C>FOKBPP�CLO�,O��2EB>dP
>PPBKQ�QL�PL�AFP>AS>KQ>DBLRP�>�?>OD>FK��#FP>AS>KQ>DBLRP�KLQ�LKIV�?B@>RPB�LC�QEB
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DOLPP�AFPM>OFQV�?BQTBBK�@LKPFABO>QFLK�>KA�S>IRB�?RQ�?B@>RPB�LC�QEB�MLPPF?FIFQV�QE>Q
QEB�P>IB�TLRIA�FJMBAB�QEB�FJMLOQ>KQ�KBDLQF>QFLKP�FK�TEF@E�,O��1>KPABII�T>P
BKD>DBA��4KIBPP�EFP�JBJLOV�C>FIBA�EFJ�,O��2EB>�HKBT�QE>Q�EFP�PLK�FK�I>T�BUMB@QBA
QL�PBII�QEB�����>@OB�QO>@Q�CLO�>?LRQ����������MBO�>@OB�>P�>K�FJMLOQ>KQ�PQBM�QLT>OA
O>FPFKD�PRCCF@FBKQ�CRKAP�QL�P>QFPCV�QEB�Q>U�>KA�GRADJBKQ�IFBKP�>D>FKPQ�QEB�2EB>
MOLMBOQV��3EBPB�@FO@RJPQ>K@BP�CROKFPE�PQOLKD�BSFABK@B�QE>Q�,O��2EB>dP�>PPBKQ�QL�QEB
@LKQO>@Q�TFQELRQ�PL�JR@E�>P�KLQF@B�QL�,O��1>KPABII�T>P�KLQ�QEB�MOLAR@Q�LC�>
ABIF?BO>QB�$UBO@FPB�LC�>K�FKCLOJBA�GRADJBKQ�^

%FK>IIV�LK�QEFP�ME>PB�LC�QEB�@>PB�FQ�TLRIA�?B�K>FSB�KLQ�QL�OB@LDKFWB�QE>Q�QEB�����
">AFII>@�T>P�RPBA�QL�BKQF@B�>�EFDEIV�PRP@BMQF?IB�LIA�J>K�FKQL�>�E>OA�QO>AB��,O��2EB>
T>P�C>QRLRPIV�CLKA�LC�KBT�">AFII>@P�?RQ�T>P�>MM>OBKQIV�FK@>M>?IB�LC�Q>HFKD�@>OB�LC
LKB��'FP�LTK������JLABI�	EB�E>A�>IPL�E>A�>������JLABI
�E>A�?BBK�?>AIV�>?RPBA�
 @@LOAFKD�QL�#O��'LADB�FQ�cPJBIIBA�IFHB�>�QLFIBQ��������E>A�PBSBO>I�CBKABOP�?RJMBA
?RIIBQ�ELIBP�FK�QEB�QLM�>KA�QEB�@>O�T>P�GRPQ�CFIQEV��������(Q�T>P�>�O>QEBO�CLRI
@>O�d^*KLTFKD�QEB�@LKAFQFLK�LC�,O��2EB>dP�@>O�EFP�CFK>K@F>I�MOBAF@>JBKQ�>KA�QEB
>@QFSFQFBP�LC�EFP�PLK�FK�I>T�FK�EFP�?BE>IC�#O��'LADB�RPBA�QEB�KBT�>RQLJL?FIB�>P�>
JB>KP�LC�FKCIRBK@FKD�,O��2EB>�QL�>DOBB�QL�PBII��3EB�JB>KP�T>P�@>I@RI>QBA�QL�?B@ILRA
,O��2EB>dP�GRADJBKQ�>KA�RKABO�QEB�@FO@RJPQ>K@BP�FQP�RPB�T>P�RKC>FO�^

1BSBOPBA�>KA�OBJ>KABA�

CASE QUESTIONS

�� 6EV�FP�FQ�OBIBS>KQ�QE>Q�,O��2EB>�T>P�PBM>O>QBA�COLJ�EFP�TFCB�>KA�IFSBA
>ILKB�

�� 6EV�FP�FQ�OBIBS>KQ�QE>Q�FQ�T>P�EFP�AL@QLO�TEL�@LKSFK@BA�EFJ�QL�PBII�QEB
OB>I�BPQ>QB�

�� 6EV�AFA�QEB�AL@QLO�LCCBO�QEB�LIA�J>K�>�">AFII>@�>P�M>OQ�LC�QEB�AB>I�
�� &BKBO>IIV�PMB>HFKD�FC�VLR�>DOBB�QL�PBII�VLRO�OB>I�BPQ>QB�CLO�IBPP�QE>K�FQP

OB>I�S>IRB�QE>QdP�GRPQ�>�RKFI>QBO>I�JFPQ>HB�>KA�QEB�@LROQP�TFII�DO>KQ�KL
OBIFBC��6E>QdP�AFCCBOBKQ�EBOB�

Misrepresentation by Concealment
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(K�QEB�P>IB�LC�>�ELRPB�JRPQ�QEB�PBIIBO�AFP@ILPB�FQ�T>P�QEB�PFQB�LC�>�JRIQFMIB�JROABO�
#LOOFP�1BBA�MRO@E>PBA�>�ELRPB�COLJ�1L?BOQ�*FKD��-BFQEBO�*FKD�KLO�EFP�OB>I�BPQ>QB
>DBKQP�	QEB�LQEBO�K>JBA�ABCBKA>KQP
�QLIA�1BBA�QE>Q�>�TLJ>K�>KA�EBO�CLRO�@EFIAOBK
TBOB�JROABOBA�QEBOB�QBK�VB>OP�B>OIFBO��'LTBSBO�FQ�PBBJP�aQORQE�TFII�@LJB�QL�IFDEQ�
JROABO�@>KKLQ�?B�EFA�ILKD�b�	2E>HBPMB>OB�,BO@E>KQ�LC�5BKF@B� @Q�((�2@BKB�((�

1BBA�IB>OKBA�LC�QEB�DORBPLJB�BMFPLAB�COLJ�>�KBFDE?LO�>CQBO�QEB�P>IB��2EB�PRBP
PBBHFKD�OBP@FPPFLK�>KA�A>J>DBP��*FKD�>KA�QEB�OB>I�BPQ>QB�>DBKQ�ABCBKA>KQP
PR@@BPPCRIIV�ABJROOBA�QL�EBO�CFOPQ�>JBKABA�@LJMI>FKQ�CLO�C>FIROB�QL�PQ>QB�>�@>RPB�LC
>@QFLK��1BBA�>MMB>IP�QEB�BKPRFKD�GRADJBKQ�LC�AFPJFPP>I��6B�TFII�OBSBOPB�QEB
GRADJBKQ�

Facts

6B�Q>HB�>II�FPPR>?IB�C>@QP�MIBA�FK�1BBAdP�@LJMI>FKQ�>P�QORB��*FKD�>KA�EFP�OB>I�BPQ>QB
>DBKQ�HKBT�>?LRQ�QEB�JROABOP�>KA�HKBT�QEB�BSBKQ�J>QBOF>IIV�>CCB@QBA�QEB�J>OHBQ
S>IRB�LC�QEB�ELRPB�TEBK�QEBV�IFPQBA�FQ�CLO�P>IB��3EBV�OBMOBPBKQBA�QL�1BBA�QEB
MOBJFPBP�TBOB�FK�DLLA�@LKAFQFLK�>KA�CFQ�CLO�>K�aBIABOIV�I>AVb�IFSFKD�>ILKB��3EBV�AFA
KLQ�AFP@ILPB�QEB�C>@Q�LC�QEB�JROABOP�� Q�PLJB�MLFKQ�*FKD�>PHBA�>�KBFDE?LO�KLQ�QL
FKCLOJ�1BBA�LC�QE>Q�BSBKQ��-LKBQEBIBPP�>CQBO�1BBA�JLSBA�FK�KBFDE?LOP�FKCLOJBA
EBO�KL�LKB�T>P�FKQBOBPQBA�FK�MRO@E>PFKD�QEB�ELRPB�?B@>RPB�LC�QEB�PQFDJ>��1BBA�M>FA
�������?RQ�QEB�ELRPB�FP�LKIV�TLOQE��������?B@>RPB�LC�FQP�M>PQ�^

Discussion

#LBP�1BBAdP�MIB>AFKD�PQ>QB�>�@>RPB�LC�>@QFLK��"LK@B>IBA�TFQEFK�QEFP�NRBPQFLK�FP�QEB
KBQQIBPLJB�MOL?IBJ�LC�QEB�ARQV�LC�AFP@ILPROB�LC�?IBJFPEBP�LK�OB>I�MOLMBOQV�TEF@E
>OB�KLQ�MEVPF@>I�ABCB@QP�LO�IBD>I�FJM>FOJBKQP�QL�RPB�

-RJBOLRP�@>PBP�E>SB�CLRKA�KLK�AFP@ILPROB�LC�MEVPF@>I�ABCB@QP�>KA�IBD>I
FJMBAFJBKQP�QL�RPB�LC�OB>I�MOLMBOQV�>OB�J>QBOF>I��:"FQ>QFLK<�'LTBSBO�QL�LRO
HKLTIBADB�KL�MOFLO�OB>I�BPQ>QB�P>IB�@>PB�E>P�C>@BA�>K�FPPRB�LC�KLK�AFP@ILPROB�LC�QEB
HFKA�MOBPBKQBA�EBOB��2ELRIA�QEFP�S>OFBQV�LC�FII�OBMRQB�?B�OBNRFOBA�QL�?B�AFP@ILPBA��(P
QEFP�>�@FO@RJPQ>K@B�TEBOB�aKLK�AFP@ILPROB�LC�QEB�C>@Q�>JLRKQP�QL�>�C>FIROB�QL�>@Q�FK
DLLA�C>FQE�>KA�FK�>@@LOA>K@B�TFQE�OB>PLK>?IB�PQ>KA>OAP�LC�C>FO�AB>IFKD�:�<b�	1BPQ��A
"LKQO>@QP�Z�����PR?A��	?
�


3EB�M>O>JLRKQ�>ODRJBKQ�>D>FKPQ�>K�>CCFOJ>QFSB�@LK@IRPFLK�FP�FQ�MBOJFQP�QEB�@>JBIdP
KLPB�LC�RKOBPQO>FKBA�FOO>QFLK>IFQV�>AJFPPFLK�QL�QEB�QBKQ��(C�PR@E�>K�aFOO>QFLK>Ib
@LKPFABO>QFLK�FP�MBOJFQQBA�>P�>�?>PFP�LC�OBP@FPPFLK�QEB�PQ>?FIFQV�LC�>II�@LKSBV>K@BP
TFII�?B�PBOFLRPIV�RKABOJFKBA�� KV�C>@Q�QE>Q�JFDEQ�AFPNRFBQ�QEB�BKGLVJBKQ�LC�PLJB
PBDJBKQ�LC�QEB�?RVFKD�MR?IF@�J>V�?B�PBFWBA�RMLK�?V�>�AFPDORKQIBA�MRO@E>PBO�QL�SLFA
>�?>OD>FK��(K�LRO�SFBT�HBBMFKD�QEFP�DBKFB�FK�QEB�?LQQIB�FP�KLQ�>P�AFCCF@RIQ�>�Q>PH�>P

"E>MQBO����1B>I� PPBKQ

�����">PBP ���



QEBPB�>ODRJBKQP�>PPRJB��6B�AL�KLQ�SFBT�>�AB@FPFLK�>IILTFKD�1BBA�QL�PROSFSB�>
ABJROOBO�FK�QEBPB�RKRPR>I�@FO@RJPQ>K@BP�>P�BKALOPFKD�QEB�J>QBOF>IFQV�LC�C>@QP
MOBAF@>QFKD�MBOFMEBO>I�FKPR?PQ>KQF>I�LO�C>K@FBA�E>OJP�

3EB�JROABO�LC�FKKL@BKQP�FP�EFDEIV�RKRPR>I�FK�FQP�MLQBKQF>I�CLO�PL�AFPQRO?FKD�?RVBOP
QEBV�J>V�?B�RK>?IB�QL�OBPFAB�FK�>�ELJB�TEBOB�FQ�E>P�L@@ROOBA��3EFP�C>@Q�J>V
CLOBPBB>?IV�ABMOFSB�>�?RVBO�LC�QEB�FKQBKABA�RPB�LC�QEB�MRO@E>PB��,ROABO�FP�KLQ�PR@E
>�@LJJLK�L@@ROOBK@B�QE>QbuyersPELRIA�?B�@E>ODBA�TFQE�>KQF@FM>QFKD�>KA
AFP@LSBOFKD�QEFP�AFPNRFBQFKD�MLPPF?FIFQV�� @@LOAFKDIV�QEB�C>@Q�FP�KLQ�LKB�CLO�TEF@E�>
ARQV�LC�FKNRFOV�>KA�AFP@LSBOV�@>K�PBKPF?IV�?B�FJMLPBA�RMLK�QEB�?RVBO�

1BBA�>IIBDBP�QEB�C>@Q�LC�QEB�JROABOP�E>P�>�NR>KQFCF>?IB�BCCB@Q�LK�QEB�J>OHBQ�S>IRB�LC
QEB�MOBJFPBP��6B�@>KKLQ�P>V�QEFP�>IIBD>QFLK�FP�FKEBOBKQIV�TOLKD�>KA�FK�QEB�MIB>AFKD
MLPQROB�LC�QEB�@>PB�TB�>PPRJB�FQ�QL�?B�QORB��(C�FKCLOJ>QFLK�HKLTK�LO�>@@BPPF?IB�LKIV
QL�QEB�PBIIBO�E>P�>�PFDKFCF@>KQ�>KA�JB>PROB>?IB�BCCB@Q�LK�J>OHBQ�S>IRB�>KA�>P�FP
>IIBDBA�EBOB�QEB�PBIIBO�FP�>T>OB�LC�QEFP�BCCB@Q�TB�PBB�KL�MOFK@FMIBA�?>PFP�CLO�J>HFKD
QEB�ARQV�QL�AFP@ILPB�QROK�RMLK�QEB�@E>O>@QBO�LC�QEB�FKCLOJ>QFLK��/EVPF@>I�RPBCRIKBPP
FP�KLQ�>KA�KBSBO�E>P�?BBK�QEB�PLIB�@OFQBOFLK�LC�S>IR>QFLK��2Q>JM�@LIIB@QFLKP�>KA�DLIA
PMB@RI>QFLK�TLRIA�?B�FKP>KB�>@QFSFQFBP�FC�RQFIFQ>OF>K�@LKPFABO>QFLKP�TBOB�QEB�PLIB
JB>PROB�LC�S>IRB�

1BMRQ>QFLK�>KA�EFPQLOV�@>K�E>SB�>�PFDKFCF@>KQ�BCCB@Q�LK�QEB�S>IRB�LC�OB>IQV��a&BLODB
6>PEFKDQLK�PIBMQ�EBOBb�FP�TLOQE�PLJBQEFKD�ELTBSBO�MEVPF@>IIV�FK@LKPBNRBKQF>I
QE>Q�@LKPFABO>QFLK�J>V�?B��(II�OBMRQB�LO�a?>A�TFIIb�@LKSBOPBIV�J>V�ABMOBPP�QEB
S>IRB�LC�MOLMBOQV��%>FIROB�QL�AFP@ILPB�PR@E�>�KBD>QFSB�C>@Q�TEBOB�FQ�TFII�E>SB�>
CLOPBB>?IV�ABMOBPPFKD�BCCB@Q�LK�FK@LJB�BUMB@QBA�QL�?B�DBKBO>QBA�?V�>�?RPFKBPP�FP
QLOQRLRP��:"FQ>QFLK<�2LJB�@>PBP�E>SB�EBIA�QE>QunreasonableCB>OP�LC�QEB�MLQBKQF>I
?RVFKD�MR?IF@�QE>Q�>�D>P�LO�LFI�MFMBIFKB�J>V�ORMQROB�J>V�ABMOBPP�QEB�J>OHBQ�S>IRB
LC�I>KA�>KA�BKQFQIB�QEB�LTKBO�QL�FK@OBJBKQ>I�@LJMBKP>QFLK�FK�BJFKBKQ�ALJ>FK�

6EBQEBO�1BBA�TFII�?B�>?IB�QL�MOLSB�EBO�>IIBD>QFLK�QEB�AB@>AB�LIA�JRIQFMIB�JROABO
E>P�>�PFDKFCF@>KQ�BCCB@Q�LK�J>OHBQ�S>IRB�TB�@>KKLQ�ABQBOJFKB��(C�PEB�FP�>?IB�QL�AL�PL
?V�@LJMBQBKQ�BSFABK@B�PEB�FP�BKQFQIBA�QL�>�C>SLO>?IB�ORIFKD�LK�QEB�FPPRBP�LC
J>QBOF>IFQV�>KA�ARQV�QL�AFP@ILPB��'BO�ABJLKPQO>QFLK�LC�L?GB@QFSB�Q>KDF?IB�E>OJ
TLRIA�PQFII�QEB�@LK@BOK�QE>Q�MBOJFQQFKD�EBO�QL�DL�CLOT>OA�TFII�LMBK�QEB�CILLAD>QBP
QL�OBP@FPPFLK�LK�PR?GB@QFSB�>KA�FAFLPVK@O>QF@�DOLRKAP�^
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CASE QUESTIONS

�� 6EV�FP�FQ�OBIBS>KQ�QE>Q�QEB�MI>FKQFCC�T>P�a>K�BIABOIV�I>AV�IFSFKD�>ILKBb�
�� 'LT�AFA�,OP��1BBA�CFKA�LRQ�>?LRQ�QEB�DORBPLJB�C>@Q�EBOB�
�� 6EV�AFA�QEB�ABCBKA>KQP�@LK@B>I�QEB�C>@QP�
�� 6E>Q�FP�QEB�@LK@BOK�>?LRQ�LMBKFKD�aCILLAD>QBP�QL�OBP@FPPFLK�LK

PR?GB@QFSB�>KA�FAFLPVK@O>QF@�DOLRKAPb�
�� 6EV did&BLODB�6>PEFKDQLK�PIBBM�FK�PL�J>KV�MI>@BP�AROFKD�QEB

1BSLIRQFLK>OV�6>O�
�� #FA�,OP��1BBA�DBQ�QL�OBP@FKA�EBO�@LKQO>@Q�>KA�DBQ�LRQ�LC�QEB�ELRPB�>P�>

OBPRIQ�LC�QEFP�@>PB�

Misrepresentation by Assertions of Opinion

5LHBP�S�� OQERO�,ROO>V�(K@�
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/FBO@B�)�

3EFP�FP�>K�>MMB>I�?V� RAOBV�$��5LHBP�MI>FKQFCC�?BILT�COLJ�>�CFK>I�LOABO�AFPJFPPFKD
TFQE�MOBGRAF@B�CLO�C>FIROB�QL�PQ>QB�>�@>RPB�LC�>@QFLK�EBO�CLROQE�>JBKABA�@LJMI>FKQ
EBOBFK>CQBO�OBCBOOBA�QL�>P�MI>FKQFCCdP�@LJMI>FKQ�

#BCBKA>KQ� OQERO�,ROO>V�(K@��>�@LOMLO>QFLK�>RQELOFWBP�QEB�LMBO>QFLK�QEOLRDELRQ
QEB�K>QFLK�LC�A>K@FKD�P@ELLIP�RKABO�QEB�K>JB�LC�a OQERO�,ROO>V�2@ELLI�LC
#>K@FKDb�QEOLRDE�IL@>I�CO>K@EFPBA�LMBO>QLOP�LKB�LC�TELJ�T>P�ABCBKA>KQ�)��/�
#>SBKMLOQ�TELPB�A>K@FKD�BPQ>?IFPEJBKQ�T>P�FK�"IB>OT>QBO�

/I>FKQFCC�,OP�� RAOBV�$��5LHBP�>�TFALT�LC����VB>OP�>KA�TFQELRQ�C>JFIV�E>A�>�VBK�QL
?B�a>K�>@@LJMIFPEBA�A>K@BOb�TFQE�QEB�ELMBP�LC�CFKAFKD�aKBT�FKQBOBPQ�FK�IFCB�b�2L�LK
%B?OR>OV���������>�AR?FLRP�C>QB�TFQE�QEB�>PPFPQ�LC�>�JLQFS>QBA�>@NR>FKQ>K@B
MOL@ROBA�EBO�QL�>QQBKA�>�aA>K@B�M>OQVb�>Q�#>SBKMLOQdP�a2@ELLI�LC�#>K@FKDb�TEBOB
PEB�TEFIBA�>T>V�QEB�MIB>P>KQ�ELROP�PLJBQFJBP�FK�>�MOFS>QB�OLLJ�>?PLO?FKD�EFP
>@@LJMIFPEBA�P>IBP�QB@EKFNRB�AROFKD�TEF@E�EBO�DO>@B�>KA�MLFPB�TBOB�BI>?LO>QBA
RMLK�>KA�EBO�OLPV�CRQROB�>P�a>K�BU@BIIBKQ�A>K@BOb�T>P�M>FKQBA�CLO�EBO�FK�SFSFA�>KA
DILTFKD�@LILOP�� P�>K�FK@FABKQ�QL�QEFP�FKQBOIRAB�EB�PLIA�EBO�BFDEQ�����ELRO�A>K@B
IBPPLKP�QL�?B�RQFIFWBA�TFQEFK�LKB�@>IBKA>O�JLKQE�QEBOBCOLJ�CLO�QEB�PRJ�LC�������
@>PE�FK�E>KA�M>FA�L?SFLRPIV�>�?>FQBA�a@LJB�LK�b
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3ERP�PEB�BJ?>OHBA�RMLK�>K�>IJLPQ�BKAIBPP�MROPRFQ�LC�QEB�QBOMPF@ELOB>K�>OQ�AROFKD
TEF@E�LSBO�>�MBOFLA�LC�IBPP�QE>K�PFUQBBK�JLKQEP�PEB�T>P�PLIA�CLROQBBK�aA>K@B
@LROPBPb�QLQ>IFKD�FK�QEB�>DDOBD>QB������ELROP�LC�A>K@FKD�IBPPLKP�CLO�>�QLQ>I�@>PE
LRQI>V�LC�����������:>?LRQ���������FK������ALII>OP<�>II�>Q�#>SBKMLOQdP�A>K@B
BJMLOFRJ�� II�LC�QEBPB�CLROQBBK�@LROPBP�TBOB�BSFABK@BA�?V�BUB@RQFLK�LC�>�TOFQQBK
a$KOLIIJBKQ� DOBBJBKQ� OQERO�,ROO>VdP�2@ELLI�LC�#>K@FKDb�TFQE�QEB�>AABKARJ�FK
EB>SV�?I>@H�MOFKQ�a-L�LKB�TFII�?B�FKCLOJBA�QE>Q�VLR�>OB�Q>HFKD�A>K@FKD�IBPPLKP�
8LRO�OBI>QFLKP�TFQE�RP�>OB�EBIA�FK�PQOF@Q�@LKCFABK@Bb�PBQQFKD�CLOQE�QEB�KRJ?BO�LC
aA>K@FKD�IBPPLKPb�>KA�QEB�aIBPPLKP�FK�OEVQEJ�PBPPFLKPb�@ROOBKQIV�PLIA�QL�EBO�COLJ
QFJB�QL�QFJB�>KA�>IT>VP�LC�@LROPB�>@@LJM>KFBA�?V�M>VJBKQ�LC�@>PE�LC�QEB�OB>IJ�

3EBPB�A>K@B�IBPPLK�@LKQO>@QP�>KA�QEB�JLKBQ>OV�@LKPFABO>QFLK�QEBOBCLOB�LC�LSBO
�������TBOB�MOL@ROBA�COLJ�EBO�?V�JB>KP�>KA�JBQELAP�LC�#>SBKMLOQ�>KA�EFP
>PPL@F>QBP�TEF@E�TBKQ�?BVLKA�QEB�RKP>SLOV�VBQ�IBD>IIV�MBOJFPPF?IB�MBOFJBQBO�LC
aP>IBP�MRCCFKDb�>KA�FKQORABA�TBII�FKQL�QEB�CLO?FAABK�>OB>�LC�RKARB�FKCIRBK@B�QEB
PRDDBPQFLK�LC�C>IPBELLA�QEB�PRMMOBPPFLK�LC�QORQE�>KA�QEB�COBB�$UBO@FPB�LC�O>QFLK>I
GRADJBKQ�FC�TE>Q�MI>FKQFCC�>IIBDBA�FK�EBO�@LJMI>FKQ�T>P�QORB��%OLJ�QEB�QFJB�LC�EBO
CFOPQ�@LKQ>@Q�TFQE�QEB�A>K@FKD�P@ELLI�FK�%B?OR>OV������PEB�T>P�FKCIRBK@BA
RKTFQQFKDIV�?V�>�@LKPQ>KQ�>KA�@LKQFKRLRP�?>OO>DB�LC�CI>QQBOV�C>IPB�MO>FPB�BU@BPPFSB
@LJMIFJBKQP�>KA�M>KBDVOF@�BK@LJFRJP�QL�PR@E�BUQBKQ�QE>Q�FQ�TLRIA�?B�KLQ�LKIV
FKBNRFQ>?IB�?RQ�RK@LKP@FLK>?IB�CLO�>�"LROQ�BUBO@FPFKD�FKEBOBKQ�@E>K@BOV�MLTBO�QL
>IILT�PR@E�@LKQO>@QP�QL�PQ>KA�

2EB�T>P�FK@BPP>KQIV�PR?GB@QBA�QL�LSBOOB>@EFKD�?I>KAFPEJBKQ�>KA�@>GLIBOV��2EB�T>P
>PPROBA�PEB�E>A�aDO>@B�>KA�MLFPBb��QE>Q�PEB�T>P�aO>MFAIV�FJMOLSFKD�>KA�ABSBILMFKD
FK�EBO�A>K@FKD�PHFIIb��QE>Q�QEB�>AAFQFLK>I�IBPPLKP�TLRIA�aJ>HB�EBO�>�?B>RQFCRI
A>K@BO�@>M>?IB�LC�A>K@FKD�TFQE�QEB�JLPQ�>@@LJMIFPEBA�A>K@BOPb��QE>Q�PEB�T>P
aO>MFAIV�MOLDOBPPFKD�FK�QEB�ABSBILMJBKQ�LC�EBO�A>K@FKD�PHFII�>KA�DO>@BCRIKBPPb
BQ@��BQ@��2EB�T>P�DFSBK�aA>K@B�>MQFQRAB�QBPQPb�CLO�QEB�LPQBKPF?IB�MROMLPB�LC
aABQBOJFKFKDb�QEB�KRJ?BO�LC�OBJ>FKFKD�ELROP�LC�FKPQOR@QFLKP�KBBABA�?V�EBO�COLJ
QFJB�QL�QFJB�

 Q�LKB�MLFKQ�PEB�T>P�PLIA�����>AAFQFLK>I�ELROP�LC�A>K@FKD�IBPPLKP�QL�?B�BKQFQIBA�QL
>K�>T>OA�LC�QEB�a!OLKWB�,BA>Ib�PFDKFCVFKD�QE>Q�PEB�E>A�OB>@EBA�aQEB�!OLKWB
2Q>KA>OAb�>�PRMMLPBA�ABPFDK>QFLK�LC�A>K@B�>@EFBSBJBKQ�?V�PQRABKQP�LC� OQERO
,ROO>V�(K@�^ Q�>KLQEBO�MLFKQ�TEFIB�PEB�PQFII�E>A�LSBO������RKRPBA�ELROP�LC
FKPQOR@QFLK�PEB�T>P�FKAR@BA�QL�?RV�����>AAFQFLK>I�ELROP�>Q�>�@LPQ�LC����������QL�?B
BIFDF?IB�CLO�>�a2QRABKQ�3OFM�QL�3OFKFA>Ab�>Q�EBO�LTK�BUMBKPB�>P�PEB�I>QBO�IB>OKBA�^

%FK>IIV�P>KATF@EBA�FK�?BQTBBK�LQEBO�IBPPBO�P>IBP�MOLJLQFLKP�PEB�T>P�FKCIRBK@BA�QL
?RV�>K�>AAFQFLK>I�����ELROP�LC�FKPQOR@QFLK�>Q�>�@LPQ�LC����������FK�LOABO�QL�a?B
@I>PPFCFBA�>P�>�&LIA�!>O�,BJ?BO�QEB�RIQFJ>QB�>@EFBSBJBKQ�LC�QEB�A>K@FKD�PQRAFL�b
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 II�QEB�CLOBDLFKD�P>IBP�MOLJLQFLKP�FIIRPQO>QFSB�LC�QEB�BKQFOB�CLROQBBK�PBM>O>QB
@LKQO>@QP�TBOB�MOL@ROBA�?V�ABCBKA>KQ�#>SBKMLOQ�>KA� OQERO�,ROO>V�(K@��?V�C>IPB
OBMOBPBKQ>QFLKP�QL�EBO�QE>Q�PEB�T>P�FJMOLSFKD�FK�EBO�A>K@FKD�>?FIFQV�QE>Q�PEB�E>A
BU@BIIBKQ�MLQBKQF>I�QE>Q�PEB�T>P�OBPMLKAFKD�QL�FKPQOR@QFLKP�FK�A>K@FKD�DO>@B�>KA
QE>Q�QEBV�TBOB�ABSBILMFKD�EBO�FKQL�>�?B>RQFCRI�A>K@BO�TEBOB>P�FK�QORQE�>KA�FK�C>@Q
PEB�AFA�KLQ�ABSBILM�FK�EBO�A>K@FKD�>?FIFQV�PEB�E>A�KL�aA>K@B�>MQFQRABb�>KA�FK�C>@Q
E>A�AFCCF@RIQV�FK�aEB>OFKD�QE>Q�JRPF@>I�?B>Q�b�3EB�@LJMI>FKQ�>IIBDBA�QE>Q�PR@E
OBMOBPBKQ>QFLKP�QL�EBO�aTBOB�FK�C>@Q�C>IPB�>KA�HKLTK�?V�QEB�ABCBKA>KQ�QL�?B�C>IPB
>KA�@LKQO>OV�QL�QEB�MI>FKQFCCdP�QORB�>?FIFQV�QEB�QORQE�LC�MI>FKQFCCdP�>?FIFQV�?BFKD�CRIIV
HKLTK�QL�QEB�ABCBKA>KQP�?RQ�TFQEEBIA�COLJ�QEB�MI>FKQFCC�CLO�QEB�PLIB�>KA�PMB@FCF@
FKQBKQ�QL�AB@BFSB�>KA�ABCO>RA�QEB�MI>FKQFCC�>KA�QL�FKAR@B�EBO�FK�QEB�MRO@E>PFKD�LC
>AAFQFLK>I�ELROP�LC�A>K@B�IBPPLKP�b�(Q�T>P�>SBOOBA�QE>Q�QEB�IBPPLKP�TBOB�PLIA�QL�EBO
aFK�QLQ>I�AFPOBD>OA�QL�QEB�QORB�MEVPF@>I�OEVQEJ�>KA�JBKQ>I�>?FIFQV�LC�QEB�MI>FKQFCC�b
(K�LQEBO�TLOAP�TEFIB�PEB�CFOPQ�BURIQBA�QE>Q�PEB�T>P�BKQBOFKD�QEB�aPMOFKD�LC�EBO�IFCBb
PEB�CFK>IIV�T>P�>T>HBKBA�QL�QEB�C>@Q�QEBOB�T>P�aPMOFKDb�KBFQEBO�FK�EBO�IFCB�KLO�FK
EBO�CBBQ�

3EB�@LJMI>FKQ�MO>VBA�QE>Q�QEB�"LROQ�AB@OBB�QEB�A>K@B�@LKQO>@QP�QL�?B�KRII�>KA�SLFA
>KA�QL�?B�@>K@BIIBA�QE>Q�>K�>@@LRKQFKD�?B�E>A�>KA�GRADJBKQ�BKQBOBA�>D>FKPQ�QEB
ABCBKA>KQP�aCLO�QE>Q�MLOQFLK�LC�QEB�����������KLQ�@E>ODBA�>D>FKPQ�PMB@FCF@�ELROP�LC
FKPQOR@QFLK�DFSBK�QL�QEB�MI>FKQFCC�b�3EB�"LROQ�EBIA�QEB�@LJMI>FKQ�KLQ�QL�PQ>QB�>�@>RPB
LC�>@QFLK�>KA�AFPJFPPBA�FQ�TFQE�MOBGRAF@B��6B�AFP>DOBB�>KA�OBSBOPB�

(Q�FP�QORB�QE>Q�aDBKBO>IIV�>�JFPOBMOBPBKQ>QFLK�QL�?B�>@QFLK>?IB�JRPQ�?B�LKB�LC�C>@Q
O>QEBO�QE>K�LC�LMFKFLK�b�:"FQ>QFLKP<�!RQ�QEFP�ORIB�E>P�PFDKFCF@>KQ�NR>IFCF@>QFLKP
>MMIF@>?IB�EBOB��(Q�ALBP�KLQ�>MMIV�TEBOB�QEBOB�FP�>�CFAR@F>OV�OBI>QFLKPEFM�?BQTBBK
QEB�M>OQFBP�LO�TEBOB�QEBOB�E>P�?BBK�PLJB�>OQFCF@B�LO�QOF@H�BJMILVBA�?V�QEB
OBMOBPBKQLO�LO�TEBOB�QEB�M>OQFBP�AL�KLQ�FK�DBKBO>I�AB>I�>Q�a>OJdP�IBKDQEb�>P�TB
RKABOPQ>KA�QEB�MEO>PB�LO�TEBOB�QEB�OBMOBPBKQBB�ALBP�KLQ�E>SB�BNR>I�LMMLOQRKFQV
QL�?B@LJB�>MMOFPBA�LC�QEB�QORQE�LO�C>IPFQV�LC�QEB�C>@Q�OBMOBPBKQBA��:"FQ>QFLK<� P
PQ>QBA�?V�)RADB� IIBK�LC�QEFP�"LROQ�FK�:"FQ>QFLK<�

a������ �PQ>QBJBKQ�LC�>�M>OQV�E>SFKD�������PRMBOFLO�HKLTIBADB�J>V�?B�OBD>OABA�>P�>
PQ>QBJBKQ�LC�C>@Q�>IQELRDE�FQ�TLRIA�?B�@LKPFABOBA�>P�LMFKFLK�FC�QEB�M>OQFBP�TBOB
AB>IFKD�LK�BNR>I�QBOJP�b^

(K�:"FQ>QFLK<�FQ�T>P�P>FA�QE>Q�a������TE>Q�FP�MI>FKIV�FKGROFLRP�QL�DLLA�C>FQE�LRDEQ�QL�?B
@LKPFABOBA�>P�>�CO>RA�PRCCF@FBKQ�QL�FJMB>@E�>�@LKQO>@Q�b^�:1BSBOPBA�<
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CASE QUESTIONS

�� 6E>Q�T>P�QEB�JLQFS>QFLK�LC�QEB�aJLQFS>QBA�>@NR>FKQ>K@Bb�FK�QEFP�@>PB�
�� 6EV�FP�FQ�OBIBS>KQ�QE>Q�,OP��5LHBP�T>P�>�aTFALT�LC����VB>OP�>KA�TFQELRQ

C>JFIVb�
�� 'LT�AFA�QEB�ABCBKA>KQ�)��/��#>SBKMLOQ�BKQF@B�EBO�FKQL�PMBKAFKD�>�ILQ�LC

JLKBV�LK�A>K@B�IBPPLKP�
�� 6E>Q�T>P�QEB�ABCBKA>KQPd�ABCBKPB�>P�QL�TEV�QEBV�PELRIA�KLQ�?B�IF>?IB�CLO

JFPOBMOBPBKQ>QFLK�>KA�TEV�T>P�QE>Q�ABCBKPB�KLQ�DLLA�
�� 6LRIA�VLR�P>V�QEB�@LROQ�EBOB�FP�O>QEBO�@LKABP@BKAFKD�QL�,OP��5LHBP�>II

QEFKDP�@LKPFABOBA�

Mutual Mistake

*LKF@�(KQBOK>QFLK>I�"LOMLO>QFLK�S��2MLH>KB�"LJMRQBO�2BOSF@BP�(K@�

����/��A�����	(A>EL�����


3EB�J>DFPQO>QB�CLRKA�QEB�CLIILTFKD�C>@QP��#>SFA�8LRKD�>K�BJMILVBB�LC�2MLH>KB
"LJMRQBO�T>P�FKPQOR@QBA�?V�EFP�BJMILVBO�QL�FKSBPQFD>QB�QEB�MLPPF?FIFQV�LC
MRO@E>PFKD�>�PRODB�MOLQB@QLO�>�ABSF@B�TEF@E�MOLQB@QP�@LJMRQBOP�COLJ�A>J>DFKD
PRODBP�LC�BIB@QOF@>I�@ROOBKQ��8LRKDdP�FKSBPQFD>QFLK�QROKBA�RM�PBSBO>I�RKFQP�MOF@BA
COLJ�����QL������KLKB�LC�TEF@E�ELTBSBO�TBOB�>MMOLMOF>QB�CLO�EFP�BJMILVBOdP
KBBAP��8LRKD�QEBK�@LKQ>@QBA�*LKF@�� CQBO�AFP@RPPFKD�2MLH>KB�"LJMRQBOdP�KBBAP
TFQE�>�*LKF@�BKDFKBBO�8LRKD�T>P�OBCBOOBA�QL�LKB�LC�*LKF@dP�P>IBPJBK��+>QBO�>CQBO
AB@FAFKD�LK�>�@BOQ>FK�RKFQ�8LRKD�FKNRFOBA�>P�QL�QEB�MOF@B�LC�QEB�PBIB@QBA�FQBJ��3EB
P>IBPJ>K�OBPMLKABA�aCFCQV�PFU�QTBKQV�b�3EB�P>IBPJ>K�JB>KQ��������8LRKD�FK�QROK
QELRDEQ��������

3EB�P>IBPJ>K�CLO�*LKF@�>PHBA�>?LRQ�8LRKDdP�>RQELOFQV�QL�LOABO�QEB�BNRFMJBKQ�>KA
T>P�QLIA�QE>Q�8LRKD�TLRIA�E>SB�QL�DBQ�>MMOLS>I�COLJ�LKB�LC�EFP�PRMBOFLOP��8LRKD�FK
QROK�MOBM>OBA�>�MRO@E>PB�LOABO�CLO��������>KA�E>A�FQ�>MMOLSBA�?V�QEB�>MMOLMOF>QB
>RQELOFQV��8LRKD�QBIBMELKBA�QEB�LOABO�>KA�MRO@E>PB�LOABO�KRJ?BO�QL�*LKF@�TEL
QEBK�PEFMMBA�QEB�BNRFMJBKQ�QL�2MLH>KB�"LJMRQBO��'LTBSBO�?B@>RPB�LC�FKQBOK>I
MOL@BPPFKD�MOL@BAROBP�LC�?LQE�M>OQFBP�QEB�AFP@OBM>K@V�FK�MOF@BP�T>P�KLQ�AFP@LSBOBA
FJJBAF>QBIV��2MLH>KB�"LJMRQBO�OB@BFSBA�QEB�PRODB�MOLQB@QLO�>KA�FKPQ>IIBA�FQ�FK�FQP
LCCF@B��3EB�OB@BFMQ�>KA�FKPQ>II>QFLK�LC�QEB�BNRFMJBKQ�L@@ROOBA�TEFIB�QEB�MOBPFABKQ
LC�2MLH>KB�"LJMRQBO�T>P�LK�S>@>QFLK�� IQELRDE�QEB�MOBPFABKQdP�C>QEBO�TEL�T>P
>IPL�@E>FOJ>K�LC�QEB�?L>OA�LC�2MLH>KB�"LJMRQBO�HKBT�LC�QEB�FKPQ>II>QFLK�EB�LKIV
FKNRFOBA�>P�QL�TE>Q�QEB�FQBJ�T>P�>KA�TEL�E>A�LOABOBA�FQ��3EB�MOBPFABKQ�@>JB�?>@H
COLJ�S>@>QFLK�QEB�A>V�>CQBO�QEB�PRODB�MOLQB@QLO�E>A�?BBK�FKPQ>IIBA�>KA�MI>@BA�FK
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LMBO>QFLK�>KA�T>P�QLIA�LC�QEB�MRO@E>PB��'B�FJJBAF>QBIV�LOABOBA�QE>Q�MLTBO�QL�QEB
BNRFMJBKQ�?B�QROKBA�LCC�?B@>RPB�EB�OB>IFWBA�QE>Q�QEB�BNRFMJBKQ�@LKQ>FKBA�M>OQP
TEF@E�>ILKB�TBOB�TLOQE�JLOB�QE>K�����FK�S>IRB�� IQELRDE�QEB�MOBPFABKQ�QEBK�QLIA
8LRKD�QL�SBOFCV�QEB�MOF@B�LC�QEB�PRODB�MOLQB@QLO�8LRKD�C>FIBA�QL�AL�PL��3TL�TBBHP
I>QBO�TEBK�2MLH>KB�"LJMRQBO�T>P�MOL@BPPFKD�FQP�MRO@E>PB�LOABO�>KA�*LKF@dP
FKSLF@B�QEB�AFP@OBM>K@V�?BQTBBK�QEB�>JLRKQ�LK�QEB�FKSLF@B�>KA�QEB�>JLRKQ�LK�QEB
MRO@E>PB�LOABO�T>P�AFP@LSBOBA��3EB�MOBPFABKQ�LC�2MLH>KB�"LJMRQBO�QEBK�@LKQ>@QBA
*LKF@�QLIA�*LKF@�QE>Q�8LRKD�E>A�KL�>RQELOFQV�QL�LOABO�PR@E�BNRFMJBKQ�QE>Q
2MLH>KB�"LJMRQBO�AFA�KLQ�T>KQ�QEB�BNRFMJBKQ�>KA�QE>Q�*LKF@�PELRIA�OBJLSB�FQ�
*LKF@�OBPMLKABA�QE>Q�2MLH>KB�"LJMRQBO�KLT�LTKBA�QEB�BNRFMJBKQ�>KA�FC�QEB
BNRFMJBKQ�T>P�KLQ�M>FA�CLO�*LKF@�TLRIA�PRB�CLO�QEB�MOF@B��2MLH>KB�"LJMRQBO
OBCRPBA�QL�M>V�>KA�QEFP�IFQFD>QFLK�BKPRBA�

!>PF@>IIV�TE>Q�FP�FKSLISBA�EBOB�FP�>�C>FIROB�LC�@LJJRKF@>QFLK�?BQTBBK�QEB�M>OQFBP�� 
PFJFI>O�C>FIROB�QL�@LJJRKF@>QB�>OLPB�LSBO�����VB>OP�>DL�FK�QEB�@BIB?O>QBA�@>PB�LC
Raffles v. Wichelhaus�:"FQ>QFLK<�TEF@E�E>P�?B@LJB�?BQQBO�HKLTK�>P�QEB�@>PB�LC�QEB
DLLA�PEFM�a/BBOIBPP�b�(KPeerless�QEB�M>OQFBP�>DOBBA�LK�>�P>IB�LC�@LQQLK�TEF@E�T>P�QL
?B�ABIFSBOBA�COLJ�!LJ?>V�?V�QEB�PEFM�a/BBOIBPP�b�(K�C>@Q�QEBOB�TBOB�QTL�PEFMP
K>JBA�a/BBOIBPPb�>KA�B>@E�M>OQV�FK�>DOBBFKD�QL�QEB�P>IB�T>P�OBCBOOFKD�QL�>
AFCCBOBKQ�PEFM��!B@>RPB�QEB�P>FIFKD�QFJB�LC�QEB�QTL�PEFMP�T>P�J>QBOF>IIV�AFCCBOBKQ
KBFQEBO�M>OQV�T>P�TFIIFKD�QL�>DOBB�QL�PEFMJBKQ�?V�QEB�aLQEBOb�/BBOIBPP��3EB�@LROQ
ORIBA�QE>Q�?B@>RPB�B>@E�M>OQV�E>A�>�AFCCBOBKQ�PEFM�FK�JFKA�>Q�QEB�QFJB�LC�QEB
@LKQO>@Q�QEBOB�T>P�FK�C>@Q�KL�?FKAFKD�@LKQO>@Q��3EBPeerlessORIB�I>QBO�T>P
FK@LOMLO>QBA�FKQL�PB@QFLK����LC�QEB�1BPQ>QBJBKQ�LC�"LKQO>@QP�>KA�E>P�KLT�BSLISBA
FKQL�PB@QFLK����LC�1BPQ>QBJBKQ�	2B@LKA
�LC�"LKQO>@QP�	����
��2B@QFLK����PQ>QBP�FK
M>OQ�

	�
�3EBOB�FP�KL�J>KFCBPQ>QFLK�LC�JRQR>I�>PPBKQ�QL�>K�BU@E>KDB�FC�QEB�M>OQFBP�>QQ>@E
J>QBOF>IIV�AFCCBOBKQ�JB>KFKDP�QL�QEBFO�J>KFCBPQ>QFLKP�>KA

	>
�KBFQEBO�HKLTP�LO�E>P�OB>PLK�QL�HKLT�QEB�JB>KFKD�>QQ>@EBA�?V�QEB�LQEBO�

"LJJBKQ�	@
�QL�2B@QFLK����CROQEBO�BUMI>FKP�QE>Q�aBSBK�QELRDE�QEB�M>OQFBP�J>KFCBPQ
JRQR>I�>PPBKQ�QL�QEB�P>JB�TLOAP�LC�>DOBBJBKQ�QEBOB�J>V�?B�KL�@LKQO>@Q�?B@>RPB�LC
>�J>QBOF>I�AFCCBOBK@B�LC�RKABOPQ>KAFKD�>P�QL�QEB�QBOJP�LC�QEB�BU@E>KDB�b� KLQEBO
>RQELOFQV�6FIIFPQLK�AFP@RPPFKD�PFQR>QFLKP�TEBOB�>�JFPQ>HB�TFII�MOBSBKQ�CLOJ>QFLK
LC�>�@LKQO>@Q�>DOBBP�QE>Q�aTEBOB�>�MEO>PB�LC�@LKQO>@Q^FP�OB>PLK>?IV�@>M>?IB�LC
AFCCBOBKQ�FKQBOMOBQ>QFLKP^QEBOB�FP�KL�@LKQO>@Q�b�:"FQ>QFLK<

(K�QEB�MOBPBKQ�@>PB�?LQE�M>OQFBP�>QQOF?RQBA�AFCCBOBKQ�JB>KFKDP�QL�QEB�P>JB�QBOJ
aCFCQV�PFU�QTBKQV�b�3ERP�QEBOB�T>P�KL�JBBQFKD�LC�QEB�JFKAP�LC�QEB�M>OQFBP��6FQE�>
ERKAOBA�CLIA�AFCCBOBK@B�FK�QEB�QTL�MOF@BP�L?SFLRPIV�MOF@B�T>P�>�J>QBOF>I�QBOJ�
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!B@>RPB�QEB�aCFCQV�PFU�QTBKQVb�ABPFDK>QFLK�T>P�>�J>QBOF>I�QBOJ�BUMOBPPBA�FK�>K
>J?FDRLRP�CLOJ�QL�TEF@E�QTL�JB>KFKDP�TBOB�L?SFLRPIV�>MMIFBA�TB�@LK@IRAB�QE>Q
KL�@LKQO>@Q�?BQTBBK�QEB�M>OQFBP�T>P�BSBO�CLOJBA�� @@LOAFKDIV�TB�AL�KLQ�OB>@E�QEB
FPPRB�LC�TEBQEBO�8LRKD�E>A�>RQELOFQV�QL�LOABO�QEB�BNRFMJBKQ�

: CCFOJBA�<

CASE QUESTIONS

�� 6EV�FP�FQ�OB>PLK>?IB�QL�P>V�QE>Q�KL�@LKQO>@Q�T>P�J>AB�FK�QEFP�@>PB�
��  �AFP@OBM>K@V�FK�MOF@B�LC�LKB�ERKAOBA�QFJBP�FP�LC�@LROPB�BKLOJLRP�

'LT�@LRIA�PR@E�>K�BDOBDFLRP�JFPQ>HB�E>SB�L@@ROOBA�?V�?LQE�M>OQFBP��(K
QBOJP�LC�ORKKFKD�>�PBKPF?IB�?RPFKBPP�ELT�@LRIA�QEFP�HFKA�LC�JFPQ>HB�?B
>SLFABA�?BCLOB�FQ�OBPRIQBA�FK�BUMBKPFSB�IFQFD>QFLK�
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10.6 Summary and Exercises

Summary

-L�>DOBBJBKQ�FP�BKCLO@B>?IB�FC�QEB�M>OQFBP�AFA�KLQ�BKQBO�FKQL�FQ�	�
�LC�QEBFO�LTK�COBB�TFII�	�
�TFQE�>ABNR>QB
HKLTIBADB�LC�QEB�QBOJP�>KA�	�
�TFQE�QEB�JBKQ>I�@>M>@FQV�QL�>MMOB@F>QB�QEB�OBI>QFLKPEFM�

"LKQO>@QP�@LBO@BA�QEOLRDE�AROBPP�TFII�SLFA�>�@LKQO>@Q�FC�>@QR>IIV�FKAR@BA�QEOLRDE�MEVPF@>I�E>OJ�>KA�TFII�J>HB
QEB�@LKQO>@Q�SLFA>?IB�FC�BKQBOBA�RKABO�QEB�@LJMRIPFLK�LC�J>KV�QVMBP�LC�QEOB>QP��3EB�QEOB>Q�JRPQ�?B�FJMOLMBO
>KA�IB>SB�KL�OB>PLK>?IB�>IQBOK>QFSB�?RQ�QEB�QBPQ�FP�PR?GB@QFSB`QE>Q�FP�TE>Q�AFA�QEB�MBOPLK�QEOB>QBKBA�>@QR>IIV
CB>O�KLQ�TE>Q�>�JLOB�OB>PLK>?IB�MBOPLK�JFDEQ�E>SB�CB>OBA�

,FPOBMOBPBKQ>QFLKP�J>V�OBKABO�>K�>DOBBJBKQ�SLFA�LO�SLFA>?IB�� JLKD�QEB�C>@QLOP�QL�?B�@LKPFABOBA�>OB�TEBQEBO
QEB�JFPOBMOBPBKQ>QFLK�T>P�ABIF?BO>QB�>KA�J>QBOF>I��TEBQEBO�QEB�MOLJFPBB�OBIFBA�LK�QEB�JFPOBMOBPBKQ>QFLK�FK
DLLA�C>FQE��TEBQEBO�QEB�OBMOBPBKQ>QFLK�T>P�LC�C>@Q�LMFKFLK�LO�FKQBKQFLK��>KA�TEBQEBO�QEB�M>OQFBP�E>A�>�PMB@F>I
OBI>QFLKPEFM�

2FJFI>OIV�JFPQ>HBK�?BIFBCP�KLQ�FKAR@BA�?V�JFPOBMOBPBKQ>QFLKP�J>V�PRCCF@B�QL�>SLFA�QEB�?>OD>FK��2LJB�JFPQ>HBP
LK�LKB�PFAB�LKIV�J>HB�>�@LKQO>@Q�SLFA>?IB��,LOB�LCQBK�JRQR>I�JFPQ>HBP�LC�C>@QP�TFII�PELT�QE>Q�QEBOB�T>P�KL
JBBQFKD�LC�QEB�JFKAP�

3ELPB�TEL�I>@H�@>M>@FQV�>OB�LCQBK�BKQFQIBA�QL�>SLFA�@LKQO>@Q�IF>?FIFQV�� IQELRDE�FQ�FP�MLPPF?IB�QL�PQ>QB�QEB�DBKBO>I
ORIB�J>KV�BU@BMQFLKP�BUFPQ`CLO�BU>JMIB�FK�@LKQO>@QP�CLO�KB@BPPFQFBP�FKC>KQP�TFII�?B�IF>?IB�CLO�QEB�OB>PLK>?IB
S>IRB�LC�QEB�DLLAP�MRO@E>PBA�
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EXERCISES

�� $RIOF@E�>K�>RQL�?LAV�JB@E>KF@�TEL�E>A�KBSBO�LMBO>QBA�>�?RPFKBPP
BKQBOBA�FKQL�>�2K>M�.K�3LLIP�CO>K@EFPB�>DOBBJBKQ��%LO��������FKSBPQBA
COLJ�EFP�P>SFKDP�>KA�QEB�MOLJFPB�LC�>KLQEBO��������COLJ�QEB�P>IB�LC
FKSBKQLOV�EB�T>P�MOLSFABA�>�QOR@H�CRII�LC�QLLIP��'FP�GL?�T>P�QL�AOFSB
>OLRKA�EFP�QBOOFQLOV�>KA�PBII�QEBJ��3EB�>DOBBJBKQ�>IILTBA�QBOJFK>QFLK
?V�BFQEBO�M>OQV��FC�$RIOF@E�QBOJFK>QBA�EB�T>P�BKQFQIBA�QL�OBPBII�QL�2K>M�
.K�>KV�KBT�QLLIP�EB�E>A�OBJ>FKFKD��6EBK�EB�@LJMI>FKBA�QE>Q�EFP
QBOOFQLOV�T>P�KLQ�MOLCFQ>?IB�EFP�PRMBOSFPLOP�QLIA�EFJ�QL�TLOH�FQ�E>OABO
QE>Q�>KV?LAV�@LRIA�J>HB�JLKBV�TFQE�2K>M�.KdP�J>OHBQFKD�PVPQBJ��	(K
C>@Q�QEB�BSFABK@B�T>P�QEB�PVPQBJ�J>AB�JLKBV�CLO�QEB�PRMBOSFPLOP�>KA
IFQQIB�CLO�AB>IBOP��AB>IBOP�NRF@HIV�C>FIBA�>KA�TBOB�OBMI>@BA�?V�KBT
OB@ORFQP�
�6FQEFK�PBSBO>I�JLKQEP�$RIOF@E�T>P�LRQ�LC�JLKBV�>KA
ABPMBO>QB��'B�QOFBA�QL�a@EB@H�FKb�EFP�QOR@H�QL�DBQ�JLKBV�QL�M>V�EFP
ELRPBELIA�?FIIP�>KA�RKFKPROBA�JBAF@>I�?FIIP�CLO�EFP�TFCB��QEB�PRMBOSFPLOP
MRQ�EFJ�LCC�CLO�TBBHP��.K�QEB�@EB@H�FK�A>V�QEB�BUE>RPQBA�$RIOF@EdP
PRMBOSFPLOP�?BO>QBA�EFJ�CLO�?BFKD�>�?>A�?RPFKBPPJ>K�QLIA�EFJ�KL�@EB@H
TLRIA�?B�CLOQE@LJFKD�RKQFI�>II�QEB�OBQROKBA�FKSBKQLOV�T>P�PLIA�>KA
MOBPBKQBA�EFJ�TFQE�>�KRJ?BO�LC�M>MBOP�QL�PFDK�FK@IRAFKD�>
a3BOJFK>QFLK� DOBBJBKQb�TEBOB?V�EB�>DOBBA�QL�T>FSB�>KV�@I>FJP
>D>FKPQ�2K>M�.K��EB�T>P�KLQ�>T>OB�QE>Q�T>P�TE>Q�EB�E>A�PFDKBA��'B�PRBA
QL�OBP@FKA�QEB�@LKQO>@Q�>KA�CLO�A>J>DBP��3EB�ABCBKA>KQP�EBIA�RM�QEB
T>FSBO�>P�>�ABCBKPB��4KABO�TE>Q�QEBLOV�JFDEQ�$RIOF@E�OB@LSBO�Eulrich v.
Snap-On Tools Corp.�����/��A������	.O��"Q�� MM������
�

�� "E>RK@BV�>�@LIIBDB�PQRABKQ�TLOHBA�M>OQ�QFJB�FK�>�OBPQ>RO>KQ�� CQBO�EB
E>A�TLOHBA�CLO�PBSBO>I�JLKQEP�QEB�LTKBO�LC�QEB�OBPQ>RO>KQ�AFP@LSBOBA
QE>Q�"E>RK@BV�E>A�PQLIBK�������COLJ�QEB�@>PE�OBDFPQBO��3EB�LTKBO
@>IIBA�"E>RK@BVdP�M>OBKQP�>KA�QLIA�QEBJ�QE>Q�FC�QEBV�AFA�KLQ�PFDK�>�KLQB
CLO�������EB�TLRIA�FKFQF>QB�@OFJFK>I�MOL@BBAFKDP�>D>FKPQ�"E>RK@BV��3EB
M>OBKQP�PFDKBA�>KA�ABIFSBOBA�QEB�KLQB�QL�QEB�LTKBO�?RQ�I>QBO�OBCRPBA�QL
M>V��,>V�QEB�LTKBO�@LIIB@Q�LK�QEB�KLQB��6EV�

��  �OBPQ>RO>KQ�>ASBOQFPBA�>�PQB>H�AFKKBO�QE>Q�FK@IRABA�>�aGRF@V�DOB>Q�
Q>PQFKD�PQB>H�>�COBPE�@OFPM�P>I>A�>KA�>�T>OJ�OLII�b� CQBO�OB>AFKD�QEB�>A
"I>OBK@B�SFPFQBA�QEB�OBPQ>RO>KQ�>KA�LOABOBA�QEB�PQB>H�AFKKBO��3EB�PQB>H
T>P�AOV�QEB�IBQQR@B�FK�QEB�P>I>A�T>P�LIA�>KA�IFJM�TFQE�?OLTK�BADBP�>KA
QEB�OLII�T>P�M>OQIV�COLWBK��,>V�"I>OBK@B�OB@LSBO�COLJ�QEB�OBPQ>RO>KQ�LK
QEB�?>PFP�LC�JFPOBMOBPBKQ>QFLK��6EV�

�� !BOQ�MRO@E>PBA�$OKFBdP�@>O��!BCLOB�PBIIFKD�QEB�@>O�$OKFB�E>A�PQ>QBA�QL
!BOQ�a3EFP�@>O�ORKP�TBII�>KA�FP�OBIF>?IB��+>PQ�TBBH�(�AOLSB�QEB�@>O�>II�QEB
T>V�COLJ�2B>QQIB�QL�2>K�%O>K@FP@L�QL�SFPFQ�JV�JLQEBO�>KA�?>@H�>D>FK�QL
2B>QQIB�b�(K�C>@Q�$OKFB�T>P�KLQ�QBIIFKD�QEB�QORQE��EB�E>A�AOFSBK�QEB�@>O�QL
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2>K�%O>K@FP@L�QL�SFPFQ�EFP�M>O>JLRO�KLQ�EFP�JLQEBO��4MLK�AFP@LSBOV�LC
QEB�QORQE�J>V�!BOQ�>SLFA�QEB�@LKQO>@Q��6EV�

�� 1>KALIME�BKOLIIBA�FK�>�?RPFKBPP�I>T�@I>PP�>KA�MRO@E>PBA�>�KBT�?RPFKBPP
I>T�QBUQ?LLH�COLJ�QEB�IL@>I�?LLHPQLOB��'B�AOLMMBA�QEB�@I>PP�AROFKD�QEB
CFOPQ�TBBH�>KA�PLIA�QEB�?LLH�QL�EFP�COFBKA�2@LQQ��!BCLOB�J>HFKD�QEB�P>IB
1>KALIME�QLIA�2@LQQ�QE>Q�EB�E>A�MRO@E>PBA�QEB�?LLH�KBT�>KA�E>A�LTKBA
FQ�CLO�LKB�TBBH��4KHKLTK�QL�BFQEBO�1>KALIME�LO�2@LQQ�QEB�?LLH�T>P�FK
C>@Q�>�RPBA�LKB��2@LQQ�I>QBO�AFP@LSBOBA�PLJB�RKABOIFKFKD�FK�QEB�JFAAIB�LC
QEB�?LLH�>KA�>QQBJMQBA�QL�>SLFA�QEB�@LKQO>@Q��1>KALIME�OBCRPBA�QL
OBCRKA�QEB�MRO@E>PB�MOF@B�@I>FJFKD�QE>Q�EB�E>A�KLQ�FKQBKQFLK>IIV
AB@BFSBA�EFP�COFBKA��,>V�2@LQQ�>SLFA�QEB�@LKQO>@Q��6EV�

�� +>KDPQO>>Q�T>P�PBSBKQBBK�TEBK�EB�MRO@E>PBA�>�JLQLO@V@IB��6EBK
>MMIVFKD�CLO�FKPRO>K@B�EB�PFDKBA�>�a-LQF@B�LC�1BGB@QFLKb�AB@IFKFKD�QL
MRO@E>PB�RKFKPROBA�JLQLOFPQ�@LSBO>DB��'B�T>P�FKSLISBA�FK�>K�>@@FABKQ
TFQE�>K�RKFKPROBA�JLQLOFPQ�>KA�PLRDEQ�QL�AFP>CCFOJ�EFP�OBGB@QFLK�LC�QEB
RKFKPROBA�JLQLOFPQ�@LSBO>DB�LK�QEB�?>PFP�LC�FKC>K@V��,>V�EB�AL�PL�

�� 6>QBOP�T>P�>QQO>@QBA�QL�,FATBPQ�2RMMIV�?V�FQP�>ASBOQFPBJBKQP�CLO�ALFKD
CBABO>I�FK@LJB�Q>UBP��3EB�>AP�PQ>QBA�aDR>O>KQBBA�>@@RO>QB�Q>U
MOBM>O>QFLK�b�6>QBOP�FKNRFOBA�>?LRQ�>JBKAFKD�M>PQ�OBQROKP�QL�L?Q>FK
OBCRKAP��,FATBPQ�FKAR@BA�EFJ�QL�>MMIV�CLO�>KA�OB@BFSB�FJMOLMBO
OBCRKAP��6EBK�6>QBOP�T>P�>RAFQBA�EB�T>P�OBNRFOBA�QL�M>V�JLOB�Q>UBP
>KA�QEB�(12�MRQ�Q>U�IFBKP�LK�EFP�T>DBP�>KA�?>KH�>@@LRKQP��(K�C>@Q
,FATBPQ�EFOBA�MBLMIB�TFQE�KL�HKLTIBADB�>?LRQ�Q>UBP�>Q�>II��FC�>
@RPQLJBO�FKNRFOBA�>?LRQ�BJMILVBBPd�NR>IFCF@>QFLKP�,FATBPQdP�J>KR>I
QLIA�QEB�BJMILVBBP�QL�P>V�a,FATBPQ�E>P�?BBK�MOBM>OFKD�Q>UBP�CLO�QTBKQV
VB>OP�b�3EB�J>KR>I�>IPL�FKPQOR@QBA�LCCF@B�J>K>DBOP�KBSBO�QL�OBCBO�QL�>KV
BJMILVBB�>P�>�aPMB@F>IFPQb�LO�aQ>U�BUMBOQb�?RQ�KBSBO�QL�@LOOB@Q�>KV�KBTP
OBMLOQBOP�LO�@LJJBKQ>QLOP�FC�QEBV�OBCBOOBA�QL�BJMILVBBP�>P�PR@E��6E>Q
@>RPB�LC�>@QFLK�E>P�6>QBOP�>KA�CLO�TE>Q�OBJBAFBP�

�� ,RQP@EIBO�&O>FK�"LJM>KV�	I>QBO�)>JBPQLTK�%>OJBOP�$IBS>QLO

>DOBBA�QL�PBII�&BKBO>I�,FIIP�������?RPEBIP�LC�?>OIBV�>Q�������MBO
?RPEBI�� �AFPMRQB�>OLPB��,RQP@EIBO�P>FA�QE>Q�QO>KPMLOQ>QFLK�T>P
QL�?B�?V�QOR@H�?RQ�QE>Q�&BKBO>I�,FIIP�KBSBO�LOABOBA�>KV�QOR@HP�QL
MF@H�RM�QEB�DO>FK��&BKBO>I�,FIIP�P>FA�QEB�DO>FK�T>P�QL�?B�PEFMMBA
?V�O>FI�	O>FI@>OP�TBOB�FK�PELOQ�PRMMIV
��-FKB�JLKQEP�I>QBO�>CQBO
,RQP@EIBO�E>A�ABIFSBOBA�LKIV�>?LRQ�LKB�QBKQE�QEB�@LKQO>@QBA
>JLRKQ�QEB�MOF@B�LC�?>OIBV�T>P�LSBO�������MBO�?RPEBI��,RQP@EIBO
ABC>RIQBA�LK�>KA�QEBK�OBMRAF>QBA�QEB�@LKQO>@Q��%OBA�,RQP@EIBO
QEBK�OB@BFSBA�QEFP�QBIBMELKB�@>II�COLJ�&BKBO>I�,FIIP��a6BdOB
&BKBO>I�,FIIP�>KA�FC�VLR�ALKdQ�ABIFSBO�QEFP�DO>FK�QL�RP�TEV�TBdII
E>SB�>�?>QQBOV�LC�I>TVBOP�FK�QEBOB�QLJLOOLT�JLOKFKD�QL�SFPFQ
VLR�>KA�QEBK�TB�>OB�DLFKD�QL�QEB�-LOQE�#>HLQ>�/R?IF@�2BOSF@B

"E>MQBO����1B>I� PPBKQ

�����2RJJ>OV�>KA�$UBO@FPBP ���



	"LJJFPPFLK
��TBdOB�DLFKD�QL�QEB�,FKKB>MLIFP�&O>FK�$U@E>KDB
>KA�TBdOB�DLFKD�QL�QEB�MBLMIB�FK�,LKQ>K>�>KA�QEBOB�TFII�?B�KL
JLOB�,RQP@EIBO�&O>FK�"LJM>KV��6BdOB�DLFKD�QL�Q>HB�VLRO
IF@BKPB�b

,RQ@EPIBO�QEBK�PEFMMBA�������?RPEBIP�LC�?>OIBV�>Q�QEB�������O>QB
>KA�PRBA�&BKBO>I�,FIIP�CLO�QEB�AFCCBOBK@B�?BQTBBK�QE>Q�MOF@B�>KA
QEB�J>OHBQ�MOF@B�LC�LSBO��������2RJJ>OV�GRADJBKQ�FPPRBA�CLO
&BKBO>I�,FIIP��4MLK�TE>Q�?>PFP�JFDEQ�,RQP@EIBO�&O>FK�>MMB>I�

�� #RHB�AB@FABA�QL�PBII�EFP�@>O��3EB�@>OdP�JRCCIBO�E>A�>�I>ODB�ELIB�FK�FQ�>KA
>P�>�OBPRIQ�QEB�@>O�J>AB�>�ILRA�KLFPB��!BCLOB�PELTFKD�QEB�@>O�QL
MLQBKQF>I�?RVBOP�#RHB�M>Q@EBA�QEB�ELIB�TFQE�JRCCIBO�Q>MB�QL�NRFBQ�FQ�
/BOOV�?LRDEQ�QEB�@>O�>CQBO�QBPQ�AOFSFKD�FQ��'B�I>QBO�AFP@LSBOBA�QEB�C>RIQV
JRCCIBO�>KA�PLRDEQ�QL�>SLFA�QEB�@LKQO>@Q�@I>FJFKD�CO>RA��#RHB�>ODRBA
QE>Q�EB�E>A�KLQ�@LJJFQQBA�CO>RA�?B@>RPB�/BOOV�E>A�KLQ�>PHBA�>?LRQ�QEB
JRCCIBO�>KA�#RHB�E>A�J>AB�KL�OBMOBPBKQ>QFLK�LC�C>@Q�@LK@BOKFKD�FQ��(P
#RHB�@LOOB@Q��#B@FAB�>KA�BUMI>FK�

���  Q�QEB�BKA�LC�QEB�QBOJ�>Q�@LIIBDB�)LPB�Q>IHFKD�FK�QEB�IF?O>OV�TFQE�EFP
COFBKA�+B>KKB�P>FA�a(dII�PBII�VLR�JV�?RPFKBPP�I>T�KLQBP�CLO�����b�+B>KKB
>DOBBA�>KA�M>FA�EFJ�QEB�JLKBV��)LPB�QEBK�OB>IFWBA�EBdA�J>AB�>�JFPQ>HB
FK�QE>Q�EB�E>A�LCCBOBA�EFP�KLQBP�TEBK�EB�JB>KQ�QL�LCCBO�EFP�?LLH��+B>KKB
AFAKdQ�T>KQ�QEB�?LLH��PEB�E>A�>�?LLH��2EB�T>KQBA�QEB�KLQBP��6LRIA
+B>KKB�E>SB�>�@>RPB�LC�>@QFLK�>D>FKPQ�)LPB�FC�EB�OBCRPBA�QL�ABIFSBO�QEB
KLQBP��#B@FAB�>KA�BUMI>FK�
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SELF-TEST QUESTIONS

�� ,FPOBMOBPBKQ>QFLK�QE>Q�ALBP�KLQ�DL�QL�QEB�@LOB�LC�>�@LKQO>@Q�FP

>� CO>RA�FK�QEB�BUB@RQFLK
?� CO>RA�FK�QEB�FKAR@BJBKQ
@� RKARB�FKCIRBK@B
A� >K�BU>JMIB�LC�JFPQ>HB

�� (K�LOABO�CLO�>�JFPOBMOBPBKQ>QFLK�QL�J>HB�>�@LKQO>@Q�SLFA>?IB

>� FQ�JRPQ�E>SB�?BBK�FKQBKQFLK>I
?� QEB�M>OQV�PBBHFKD�QL�SLFA�JRPQ�E>SB�OBIFBA�LK�QEB

JFPOBMOBPBKQ>QFLK
@� FQ�JRPQ�>IT>VP�?B�J>QBOF>I
A� KLKB�LC�QEB�>?LSB�FP�OBNRFOBA

��  �JFPQ>HB�?V�LKB�M>OQV�TFII�KLQ�FKS>IFA>QB�>�@LKQO>@Q�RKIBPP

>� QEB�LQEBO�M>OQV�HKBT�LC�QEB�JFPQ>HB
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Chapter 11

Consideration

LEARNING OBJECTIVES
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11.1 General Perspectives on Consideration
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