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Chapter 1

Introduction to Law and Legal Systems

LEARNING OBJECTIVES
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1.1 What Is Law?
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Functions of the Law
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KB�@EBBANAJP�CNKQLO�KB�B=IEHEAO�PNE>AO�OA?PO�=J@�APDJE?�CNKQLO�EJPK�=�J=PEKJ=H
CKRANJEJC�>K@U�PD=P�OD=NAO�LKSAN�NAI=EJO�PK�>A�OAAJ�

Law and Politics

'J�PDA�3JEPA@�1P=PAO�HACEOH=PKNO�FQ@CAO�=@IEJEOPN=PERA�=CAJ?EAO�CKRANJKNO�=J@
LNAOE@AJPO�I=GA�H=S�SEPD�OQ>OP=JPE=H�EJLQP�BNKI�?KNLKN=PEKJO�HK>>UEOPO�=J@�=
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@ERANOA�CNKQL�KB�JKJCKRANJIAJP�KNC=JEV=PEKJO�	,%-O
�OQ?D�=O�PDA��IANE?=J
.APNKHAQI�'JOPEPQPA�PDA�1EANN=�!HQ>�=J@�PDA�,=PEKJ=H�0EBHA��OOK?E=PEKJ��'J�PDA�BEBPU
OP=PAO�FQ@CAO�=NA�KBPAJ�=LLKEJPA@�>U�CKRANJKNO�KN�AHA?PA@�>U�PDA�LAKLHA��2DA
LNK?AOO�KB�AHA?PEJC�OP=PA�FQ@CAO�D=O�>A?KIA�IKNA�=J@�IKNA�LKHEPE?EVA@�EJ�PDA�L=OP
BEBPAAJ�UA=NO�SEPD�CNKSEJC�?=IL=ECJ�?KJPNE>QPEKJO�BNKI�PDKOA�SDK�SKQH@�OAAG�PK
OA=P�FQ@CAO�SEPD�OEIEH=N�LKHEPE?=H�HA=JEJCO�

'J�PDA�BA@AN=H�OUOPAI�FQ@CAO�=NA�=LLKEJPA@�>U�=J�AHA?PA@�KBBE?E=H�	PDA�LNAOE@AJP
�=J@
?KJBENIA@�>U�KPDAN�AHA?PA@�KBBE?E=HO�	PDA�1AJ=PA
��'B�PDA�LNAOE@AJP�EO�BNKI�KJA�L=NPU
=J@�PDA�KPDAN�L=NPU�DKH@O�=�I=FKNEPU�KB�1AJ=PA�OA=PO�LKHEPE?=H�?KJBHE?PO�I=U�?KIA�QL
@QNEJC�PDA�FQ@CAOa�?KJBENI=PEKJ�LNK?AOOAO��1Q?D�=�@EREOEKJ�D=O�>AAJ�B=ENHU�BNAMQAJP
KRAN�PDA�L=OP�BEBPU�UA=NO�

'J�IKOPnation-states � 	=O�?KQJPNEAO�=NA�?=HHA@�EJ�EJPANJ=PEKJ=H�H=S
�GJKSEJC�SDK
D=O�LKSAN�PK�I=GA�=J@�AJBKN?A�PDA�H=SO�EO�=�I=PPAN�KB�GJKSEJC�SDK�D=O�LKHEPE?=H
LKSAN��EJ�I=JU�LH=?AO�PDA�LAKLHA�KN�CNKQLO�PD=P�D=RA�IEHEP=NU�LKSAN�?=J�=HOK
?KII=J@�LKHEPE?=H�LKSAN�PK�I=GA�=J@�AJBKN?A�PDA�H=SO��0ARKHQPEKJO�=NA�@EBBE?QHP
=J@�?KJPAJPEKQO�>QP�A=?D�UA=N�PDANA�=NA�NARKHPO�=C=EJOP�ATEOPEJC�LKHEPE?=H�HAC=H
=QPDKNEPU��=J�=OLEN=PEKJ�BKN�@AIK?N=PE?�NQHA�KN�CNA=PAN�^NECDPO_�BKN�?EPEVAJO�EO�=
NA?QNNEJC�PDAIA�EJ�LKHEPE?O�=J@�H=S�

KEY TAKEAWAY

*=S�EO�PDA�NAOQHP�KB�LKHEPE?=H�=?PEKJ�=J@�PDA�LKHEPE?=H�H=J@O?=LA�EO�R=OPHU
@EBBANAJP�BNKI�J=PEKJ�PK�J=PEKJ��3JOP=>HA�KN�=QPDKNEP=NE=J�CKRANJIAJPO
KBPAJ�B=EH�PK�OANRA�PDA�LNEJ?EL=H�BQJ?PEKJO�KB�H=S�

EXERCISES

�� !KJOE@AN� QNI=�	J=IA@�+U=JI=N�>U�EPO�IEHEP=NU�NQHANO
��5D=P�LKHEPE?=H
NECDPO�@K�UKQ�D=RA�PD=P�PDA�=RAN=CA� QNIAOA�?EPEVAJ�@KAO�JKP�

�� 5D=P�EO�=�JKJCKRANJIAJP�KNC=JEV=PEKJ�=J@�SD=P�@KAO�EP�D=RA�PK�@K�SEPD
CKRANJIAJP��"K�UKQ�?KJPNE>QPA�PK�	KN�=NA�UKQ�=?PERA�EJ
�=
JKJCKRANJIAJP�KNC=JEV=PEKJ��5D=P�GEJ@�KB�NECDPO�@K�PDAU�AOLKQOA
SD=P�GEJ@�KB�H=SO�@K�PDAU�OQLLKNP�=J@�SD=P�GEJ@�KB�H=SO�@K�PDAU
KLLKOA�

�� 2DA�>=OE?�AJPEPEAO�PD=P
?KILNEOA�PDA�EJPANJ=PEKJ=H
HAC=H�OUOPAI�Countries states
=J@nations=NA�=HH�NKQCDHU
OUJKJUIKQO�State?=J�=HOK�>A
QOA@�PK�@AOECJ=PA�PDA�>=OE?
QJEPO�KB�BA@AN=HHU�QJEPA@�OP=PAO
OQ?D�=O�EJ�PDA�3JEPA@�1P=PAO�KB
�IANE?=�SDE?D�EO�=�J=PEKJ�
OP=PA�
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1.2 Schools of Legal Thought

LEARNING OBJECTIVES

�� "EOPEJCQEOD�@EBBANAJP�LDEHKOKLDEAO�KB�H=S]O?DKKHO�KB�HAC=H�PDKQCDP]=J@
ATLH=EJ�PDAEN�NAHAR=J?A�

�� #TLH=EJ�SDU�J=PQN=H�H=S�NAH=PAO�PK�PDA�NECDPO�PD=P�PDA�BKQJ@ANO�KB�PDA�31
LKHEPE?=H�HAC=H�OUOPAI�BKQJ@�EILKNP=JP�

�� "AO?NE>A�HAC=H�LKOEPEREOI�=J@�ATLH=EJ�DKS�EP�@EBBANO�BNKI�J=PQN=H�H=S�
�� "EBBANAJPE=PA�?NEPE?=H�HAC=H�OPQ@EAO�=J@�A?KBAIEJEOP�HAC=H�LANOLA?PERAO

BNKI�>KPD�J=PQN=H�H=S�=J@�HAC=H�LKOEPEREOP�LANOLA?PERAO�

2DANA�=NA�@EBBANAJP�O?DKKHO�	KN�LDEHKOKLDEAO
�?KJ?ANJEJC�SD=P�H=S�EO�=HH�=>KQP�
.DEHKOKLDU�KB�H=S�EO�=HOK�?=HHA@jurisprudence � �=J@�PDA�PSK�I=EJ�O?DKKHO�=NAlegal
positivism � =J@natural law � ���HPDKQCD�PDANA�=NA�KPDANO�	OAA1A?PEKJ��������-PDAN
1?DKKHO�KB�*AC=H�2DKQCDP�
�PDAOA�PSK�=NA�PDA�IKOP�EJBHQAJPE=H�EJ�DKS�LAKLHA�PDEJG
=>KQP�PDA�H=S�

Legal Positivism: Law as Sovereign Command

�O�HAC=H�LDEHKOKLDAN�(KDJ��QOPEJ�?KJ?EOAHU�LQP�EP�^*=S�EO�PDA�?KII=J@�KB�=
OKRANAECJ�_�*=S�EO�KJHU�H=S�EJ�KPDAN�SKN@O�EB�EP�?KIAO�BNKI�=�NA?KCJEVA@�=QPDKNEPU
=J@�?=J�>A�AJBKN?A@�>U�PD=P�=QPDKNEPU�KNsovereign� ]OQ?D�=O�=�GEJC�=�LNAOE@AJP
KN�=�@E?P=PKN]SDK�D=O�LKSAN�SEPDEJ�=�@ABEJA@�=NA=�KN�PANNEPKNU��.KOEPEREOI�EO�=
LDEHKOKLDE?=H�IKRAIAJP�PD=P�?H=EIO�PD=P�O?EAJ?A�LNKRE@AO�PDA�KJHU�GJKSHA@CA
LNA?EOA�AJKQCD�PK�>A�SKNPDSDEHA�� QP�SD=P�=NA�SA�PK�I=GA�KB�PDA�OK?E=H�LDAJKIAJ=
KB�H=SO�

5A�?KQH@�AT=IEJA�ATEOPEJCstatutes � ]ATA?QPERA�KN@ANO�NACQH=PEKJO�KN�FQ@E?E=H
@A?EOEKJO]EJ�=�B=ENHU�LNA?EOA�S=U�PK�BEJ@�KQP�SD=P�PDA�H=S�O=UO��$KN�AT=ILHA�SA
?KQH@�HKKG�=P�PDA�LKOPA@�OLAA@�HEIEPO�KJ�IKOP�31�DECDS=UO�=J@�?KJ?HQ@A�PD=P�PDA
^?KNNA?P_�KN�^NECDP_�OLAA@�EO�JK�IKNA�PD=J�BEBPU�BERA�IEHAO�LAN�DKQN��-N�SA�?KQH@
HKKG�=�HEPPHA�@AALAN�=J@�BEJ@�KQP�DKS�PDA�SNEPPAJ�H=S�EO�QOQ=HHU�=LLHEA@��"KEJC�OK�SA
IECDP�?KJ?HQ@A�PD=P�OETPU�KJA�IEHAO�LAN�DKQN�EO�CAJAN=HHU�=HHKSA@�>U�IKOP�OP=PA
PNKKLANO�>QP�PD=P�K??=OEKJ=HHU�OKIAKJA�CAPO�PE?GAPA@�BKN�@KEJC�BEBPU�OARAJ�IEHAO
LAN�DKQN�EJ�=�BEBPU�BERA�IEHAO�LAN�DKQN�VKJA��#EPDAN�=LLNK=?D�EO�AILENE?=H�ARAJ�EB�JKP
NECKNKQOHU�O?EAJPEBE?��2DA�BENOP�=LLNK=?D�AT=IEJEJC�EJ�=�LNA?EOA�S=U�SD=P�PDA�NQHA
EPOAHB�O=UO�EO�OKIAPEIAO�GJKSJ�=O�PDA�^LKOEPEREOP_�O?DKKH�KB�HAC=H�PDKQCDP��2DA
OA?KJ@�=LLNK=?D]SDE?D�NAHEAO�KJ�OK?E=H�?KJPATP�=J@�PDA�=?PQ=H�>AD=REKN�KB�PDA

�� 2DA�LDEHKOKLDU�KB�H=S��2DANA
=NA�I=JU�LDEHKOKLDEAO�KB�H=S
=J@�PDQO�I=JU�@EBBANAJP
FQNEOLNQ@AJPE=H�REASO�

�� ��FQNEOLNQ@AJ?A�PD=P�BK?QOAO
KJ�PDA�H=S�=O�EP�EO]PDA
?KII=J@�KB�PDA�OKRANAECJ�

�� ��FQNEOLNQ@AJ?A�PD=P
AILD=OEVAO�=�H=S�PD=P
PN=JO?AJ@O�LKOEPERA�H=SO
	DQI=J�H=SO
�=J@�LKEJPO�PK�=
OAP�KB�LNEJ?ELHAO�PD=P�=NA
QJERANO=H�EJ�=LLHE?=PEKJ�

�� 2DA�=QPDKNEPU�SEPDEJ�=JU
J=PEKJ�OP=PA��1KRANAECJPU�EO
SD=P�OKRANAECJO�ATAN?EOA��2DEO
QOQ=HHU�IA=JO�PDA�LKSAN�PK
I=GA�=J@�AJBKN?A�H=SO�SEPDEJ
PDA�J=PEKJ�OP=PA�

�� *ACEOH=PERA�@ENA?PERAO�D=REJC
PDA�BKNI�KB�CAJAN=H�NQHAO�PD=P
=NA�PK�>A�BKHHKSA@�EJ�PDA
J=PEKJ�OP=PA�KN�EPO�OQ>@EREOEKJO�
1P=PQPAO�=NA�?KJPNKHHEJC�KRAN
FQ@E?E=H�@A?EOEKJO�KN�?KIIKJ
H=S�>QP�=NA�EJBANEKN�PK�	=J@
?KJPNKHHA@�>U
�?KJOPEPQPEKJ=H
H=S�
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LNEJ?EL=H�=?PKNO�SDK�AJBKN?A�PDA�H=S]EO�=GEJ�PK�PDA�^HAC=H�NA=HEOP_�O?DKKH�KB�PDKQCDP
	OAA1A?PEKJ��������-PDAN�1?DKKHO�KB�*AC=H�2DKQCDP�
�

.KOEPEREOI�D=O�EPO�HEIEPO�=J@�EPO�?NEPE?O��,AS�2AOP=IAJP�NA=@ANO�I=U�NA?=HH�PD=P�)EJC
&ANK@�BA=NEJC�PDA�>ENPD�KB�=�+AOOE=D�EOOQA@�=�@A?NAA�PD=P�=HH�I=HA�?DEH@NAJ�>AHKS�=
?ANP=EJ�=CA�>A�GEHHA@�� A?=QOA�EP�S=O�PDA�?KII=J@�KB�=�OKRANAECJ�PDA�@A?NAA�S=O
?=NNEA@�KQP�	KN�EJ�HAC=H�F=NCKJ�PDA�@A?NAA�S=O�^ATA?QPA@_
��1QLLKOA�=�CNKQL�OAEVAO
LKSAN�EJ�=�L=NPE?QH=N�LH=?A�=J@�?KII=J@O�PD=P�SKIAJ�?=JJKP�=PPAJ@�O?DKKH�=J@
?=J�KJHU�>A�PNA=PA@�IA@E?=HHU�>U�SKIAJ�ARAJ�EB�PDAEN�?KJ@EPEKJ�EO�HEBA�PDNA=PAJEJC
=J@�SKIAJ�@K?PKNO�=NA�BAS�=J@�B=N�>APSAAJ��1QLLKOA�=HOK�PD=P�PDEO�?KII=J@�EO
?=NNEA@�KQP�FQOP�>A?=QOA�EP�EO�PDA�H=S�=J@�EO�AJBKN?A@�SEPD�=�RAJCA=J?A��.AKLHA�SDK
HERA�PDANA�SEHH�QJ@KQ>PA@HU�MQAOPEKJ�PDA�SEO@KI�FQOPE?A�KN�CKK@JAOO�KB�OQ?D�=�H=S
>QP�EP�EO�H=S�JKJAPDAHAOO�=J@�EO�CAJAN=HHU�?=NNEA@�KQP��2K�=RKE@�PDA�H=SaO�EIL=?P�=
?EPEVAJ�SKQH@�D=RA�PK�BHAA�PDA�?KQJPNU�AJPENAHU��"QNEJC�PDA�2=HE>=J�NQHA�EJ
�BCD=JEOP=J�BNKI�SDE?D�PDEO�AT=ILHA�EO�@N=SJ�I=JU�@E@�BHAA�

2DA�LKOEPERA�H=S�O?DKKH�KB�HAC=H�PDKQCDP�SKQH@�NA?KCJEVA�PDA�H=SI=GANaO�?KII=J@
=O�HACEPEI=PA��MQAOPEKJO�=>KQP�PDA�H=SaO�IKN=HEPU�KN�EIIKN=HEPU�SKQH@�JKP�>A
EILKNP=JP��'J�?KJPN=OP�PDA�J=PQN=H�H=S�O?DKKH�KB�HAC=H�PDKQCDP�SKQH@�NABQOA�PK
NA?KCJEVA�PDA�HACEPEI=?U�KB�H=SO�PD=P�@E@�JKP�?KJBKNI�PK�J=PQN=H�QJERANO=H�KN
@EREJA�H=S��'B�=�H=SI=GAN�EOOQA@�=�?KII=J@�PD=P�S=O�EJ�REKH=PEKJ�KB�J=PQN=H�H=S�=
?EPEVAJ�SKQH@�>A�IKN=HHU�FQOPEBEA@�EJ�@AIKJOPN=PEJC�?EREH�@EOK>A@EAJ?A��$KN�AT=ILHA
EJ�NABQOEJC�PK�CERA�QL�DAN�OA=P�PK�=�SDEPA�LANOKJ�0KO=�.=NGO�>AHEARA@�PD=P�ODA�S=O
NABQOEJC�PK�K>AU�=J�QJFQOP�H=S�

Natural Law

2DA�J=PQN=H�H=S�O?DKKH�KB�PDKQCDP�AILD=OEVAO�PD=P�H=S�ODKQH@�>A�>=OA@�KJ�=
QJERANO=H�IKN=H�KN@AN��,=PQN=H�H=S�S=O�^@EO?KRANA@_�>U�DQI=JO�PDNKQCD�PDA�QOA�KB
NA=OKJ�=J@�>U�?DKKOEJC�>APSAAJ�PD=P�SDE?D�EO�CKK@�=J@�PD=P�SDE?D�EO�AREH��&ANA�EO
PDA�@ABEJEPEKJ�KB�J=PQN=H�H=S�=??KN@EJC�PK�PDACambridge Dictionary of Philosophy�
^,=PQN=H�H=S�=HOK�?=HHA@�PDA�H=S�KB�J=PQNA�EJ�IKN=H�=J@�LKHEPE?=H�LDEHKOKLDU�EO�=J
K>FA?PERA�JKNI�KN�OAP�KB�K>FA?PERA�JKNIO�CKRANJEJC�DQI=J�>AD=REKN�OEIEH=N�PK�PDA
LKOEPERA�H=SO�KB�=�DQI=J�NQHAN�>QP�>EJ@EJC�KJ�=HH�LAKLHA�=HEGA�=J@�QOQ=HHU
QJ@ANOPKK@�=O�EJRKHREJC�=�OQLANDQI=J�HACEOH=PKN�_Cambridge Dictionary of Philosophy
O�R��^J=PQN=H�H=S�_
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PDA�J=PQN=H�H=S�KQPHKKG�=O�EP�AILD=OEVAO�?ANP=EJ�K>FA?PERA�JKNIO�=J@�NECDPO�KB
EJ@ERE@Q=HO�=J@�J=PEKJO��2DA�31�"A?H=N=PEKJ�KB�'J@ALAJ@AJ?A�AI>K@EAO�=�J=PQN=H�
H=S�LDEHKOKLDU��2DA�BKHHKSEJC�ODKNP�ATPN=?P�ODKQH@�LNKRE@A�OKIA�OAJOA�KB�PDA�@AAL
>AHEABO�EJ�J=PQN=H�H=S�DAH@�>U�PDKOA�SDK�OECJA@�PDA�@K?QIAJP�
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The Unanimous Declaration of the Thirteen United States
of America

(QHU�������

5DAJ�EJ�PDA�!KQNOA�KB�DQI=J�ARAJPO�EP�>A?KIAO�JA?AOO=NU�BKN�KJA�LAKLHA�PK
@EOOKHRA�PDA�LKHEPE?=H�>=J@O�SDE?D�D=RA�?KJJA?PA@�PDAI�SEPD�=JKPDAN�=J@�PK
=OOQIA�=IKJC�PDA�LKSANO�KB�PDA�A=NPD�PDA�OAL=N=PA�=J@�AMQ=H�OP=PEKJ�PK�SDE?D
PDA�*=SO�KB�,=PQNA�=J@�KB�,=PQNAaO�%K@�AJPEPHA�PDAI�=�@A?AJP�NAOLA?P�PK�PDA
KLEJEKJO�KB�I=JGEJ@�NAMQENAO�PD=P�PDAU�ODKQH@�@A?H=NA�PDA�?=QOAO�SDE?D�EILAH
PDAI�PK�PDA�OAL=N=PEKJ�

5A�DKH@�PDAOA�PNQPDO�PK�>A�OAHB�ARE@AJP�PD=P�=HH�IAJ�=NA�?NA=PA@�AMQ=H�PD=P
PDAU�=NA�AJ@KSA@�>U�PDAEN�!NA=PKN�SEPD�?ANP=EJ�QJ=HEAJ=>HA�0ECDPO�PD=P�=IKJC
PDAOA�=NA�*EBA�*E>ANPU�=J@�PDA�.QNOQEP�KB�&=LLEJAOO��2D=P�PK�OA?QNA�PDAOA�NECDPO
%KRANJIAJPO�=NA�EJOPEPQPA@�=IKJC�+AJ�@ANEREJC�PDAEN�FQOP�LKSANO�BNKI�PDA
?KJOAJP�KB�PDA�CKRANJA@�[

2DA�J=PQN=H�H=S�O?DKKH�D=O�>AAJ�RANU�EJBHQAJPE=H�EJ��IANE?=J�HAC=H�PDEJGEJC��2DA
E@A=�PD=P�?ANP=EJ�NECDPO�BKN�AT=ILHA�=NA�^QJ=HEAJ=>HA_�	=O�ATLNAOOA@�EJ�PDA
"A?H=N=PEKJ�KB�'J@ALAJ@AJ?A�=J@�EJ�PDA�SNEPEJCO�KB�(KDJ�*K?GA
�EO�?KJOEOPAJP�SEPD
PDEO�REAS�KB�PDA�H=S��'J@ERE@Q=HO�I=U�D=RA�^%K@�CERAJ_�KN�^J=PQN=H_�NECDPO�PD=P
CKRANJIAJP�?=JJKP�HACEPEI=PAHU�P=GA�=S=U��%KRANJIAJP�KJHU�>U�?KJOAJP�KB�PDA
CKRANJA@�EO�=�J=PQN=H�KQPCNKSPD�KB�PDEO�REAS�

!EREH�@EOK>A@EAJ?A]EJ�PDA�PN=@EPEKJ�KB�&AJNU�2DKNA=Q�+=D=PI=�%=J@DE�KN�+=NPEJ
*QPDAN�)EJC�(N�]>A?KIAO�=�I=PPAN�KB�IKN=HEPU�KRAN�^QJJ=PQN=H_�H=S��$KN�AT=ILHA
EJ�DEO�^*APPAN�BNKI� ENIEJCD=I�(=EH_�+=NPEJ�*QPDAN�)EJC�(N��?H=EIO�PD=P�K>AUEJC�=J
QJFQOP�H=S�EO�JKP�IKN=H�=J@�PD=P�@AHE>AN=PAHU�@EOK>AUEJC�=J�QJFQOP�H=S�EO�EJ�B=?P�=
IKN=H�=?P�PD=P�ATLNAOOAO�^PDA�DECDAOP�NAOLA?P�BKN�H=S_��^�J�EJ@ERE@Q=H�SDK�>NA=GO�=
H=S�PD=P�?KJO?EAJ?A�PAHHO�DEI�EO�QJFQOP�=J@�SDK�SEHHEJCHU�=??ALPO�PDA�LAJ=HPU�KB
EILNEOKJIAJP�EJ�KN@AN�PK�=NKQOA�PDA�?KJO?EAJ?A�KB�PDA�?KIIQJEPU�KRAN�EPO
EJFQOPE?A�EO�EJ�NA=HEPU�ATLNAOOEJC�PDA�DECDAOP�NAOLA?P�BKN�H=S�[-JA�SDK�>NA=GO�=J
QJFQOP�H=S�IQOP�@K�OK�KLAJHU�HKREJCHU�=J@�SEPD�=�SEHHEJCJAOO�PK�=??ALP�PDA
LAJ=HPU�_+=NPEJ�*QPDAN�)EJC�(N��^*APPAN�BNKI� ENIEJCD=I�(=EH�_

*AC=H�LKOEPEREOPO�KJ�PDA�KPDAN�D=J@�SKQH@�O=U�PD=P�SA�?=JJKP�GJKS�SEPD�NA=H
?KJBE@AJ?A�SD=P�^J=PQN=H_�H=S�KN�^QJERANO=H_�H=S�EO��'J�OPQ@UEJC�H=S�SA�?=J�IKOP
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ABBA?PERAHU�HA=NJ�>U�FQOP�HKKGEJC�=P�SD=P�PDA�SNEPPAJ�H=S�O=UO�KN�>U�AT=IEJEJC�DKS
EP�D=O�>AAJ�=LLHEA@��'J�NAOLKJOA�J=PQN=H�H=S�PDEJGANO�SKQH@�=NCQA�PD=P�EB�SA�?=NA
=>KQP�FQOPE?A�ARANU�H=S�=J@�ARANU�HAC=H�OUOPAI�IQOP�>A�DAH@�=??KQJP=>HA�PK�OKIA
DECDAN�OP=J@=N@�DKSARAN�D=N@�PD=P�I=U�>A�PK�@ABEJA�

'P�EO�A=OEAN�PK�GJKS�SD=P�PDA�H=S�^EO_�PD=J�SD=P�PDA�H=S�^ODKQH@�>A�_�#MQ=H
AILHKUIAJP�H=SO�BKN�AT=ILHA�D=RA�OLA?EBE?�OP=PQPAO�NQHAO�=J@�@A?EOEKJO�=>KQP
N=?E=H�@EO?NEIEJ=PEKJ��2DANA�=NA�=HS=UO�@EBBE?QHP�EOOQAO�KB�EJPANLNAP=PEKJ�=J@
@A?EOEKJ�SDE?D�EO�SDU�?KQNPO�SEHH�NAOKHRA�@EBBANEJC�REASO�� QP�DKS�?=J�SA�GJKS�PDA
IKNA�BQJ@=IAJP=H�^KQCDP_�KN�^ODKQH@_�KB�DQI=J�AMQ=HEPU��$KN�AT=ILHA�DKS�@K�SA
knowPD=P�^=HH�IAJ�=NA�?NA=PA@�AMQ=H_�	BNKI�PDA�"A?H=N=PEKJ�KB�'J@ALAJ@AJ?A
�
1APPEJC�=OE@A�BKN�PDA�IKIAJP�MQAOPEKJO�=>KQP�PDA�AMQ=HEPU�KB�SKIAJ�KN�PD=P�KB
OH=RAO�SDK�SANA�JKP�?KQJPA@�=O�IAJ�SEPD�AMQ=H�NECDPO�=P�PDA�PEIA�KB�PDA
@A?H=N=PEKJ]?=J�PDA�OP=PAIAJP�>A�AILENE?=HHU�LNKRAJ�KN�EO�EP�OEILHU�=�I=PPAN�KB�=
LNEKNE�GJKSHA@CA��	A prioriIA=JO�^ATEOPEJC�EJ�PDA�IEJ@�LNEKN�PK�=J@�EJ@ALAJ@AJP�KB
ATLANEAJ?A�_
�-N�EO�PDA�OP=PAIAJP�=>KQP�AMQ=HEPU�=�I=PPAN�KB�B=EPD�KN�>AHEAB�JKP
NA=HHU�LNKR=>HA�AEPDAN�O?EAJPEBE?=HHU�KN�N=PEKJ=HHU��2DA�@E=HKCQA�>APSAAJ�J=PQN=H�H=S
PDAKNEOPO�=J@�IKNA�AILENE?=HHU�KNEAJPA@�PDAKNEAO�KB�^SD=P�H=S�EO_�SEHH�N=EOA�OEIEH=N
MQAOPEKJO��'J�PDEO�>KKG�SA�SEHH�BK?QO�IKOPHU�KJ�PDA�H=S�=O�EP�EO�>QP�JKP�SEPDKQP�=HOK
N=EOEJC�MQAOPEKJO�=>KQP�SD=P�EP�?KQH@�KN�ODKQH@�>A�

Other Schools of Legal Thought

2DA�DEOPKNE?=H�O?DKKH�KB�H=S�>AHEARAO�PD=P�OK?EAPEAO�ODKQH@�>=OA�PDAEN�HAC=H�@A?EOEKJO
PK@=U�KJ�PDA�AT=ILHAO�KB�PDA�L=OP��.NA?A@AJP�SKQH@�>A�IKNA�EILKNP=JP�PD=J�IKN=H
=NCQIAJPO�

2DA�HAC=H�NA=HEOP�O?DKKH�BHKQNEODA@�EJ�PDA�����O�=J@�����O�=O�=�NA=?PEKJ�PK�PDA
DEOPKNE?=H�O?DKKH��*AC=H�NA=HEOPO�LKEJPA@�KQP�PD=P�>A?=QOA�HEBA�=J@�OK?EAPU�=NA
?KJOP=JPHU�?D=JCEJC�?ANP=EJ�H=SO�=J@�@K?PNEJAO�D=RA�PK�>A�=HPANA@�KN�IK@ANJEVA@�EJ
KN@AN�PK�NAI=EJ�?QNNAJP��2DA�OK?E=H�?KJPATP�KB�H=S�S=O�IKNA�EILKNP=JP�PK�HAC=H
NA=HEOPO�PD=J�PDA�BKNI=H�=LLHE?=PEKJ�KB�LNA?A@AJP�PK�?QNNAJP�KN�BQPQNA�HAC=H�@EOLQPAO�
0=PDAN�PD=J�OQLLKOA�PD=P�FQ@CAO�EJAREP=>HU�=?PA@�K>FA?PERAHU�EJ�=LLHUEJC�=J�ATEOPEJC
NQHA�PK�=�OAP�KB�B=?PO�HAC=H�NA=HEOPO�K>OANRA@�PD=P�FQ@CAO�D=@�PDAEN�KSJ�>AHEABO
KLAN=PA@�EJ�=�OK?E=H�?KJPATP�=J@�SKQH@�CERA�HAC=H�@A?EOEKJO�>=OA@�KJ�PDAEN�>AHEABO
=J@�PDAEN�KSJ�OK?E=H�?KJPATP�

2DA�HAC=H�NA=HEOP�REAS�EJBHQAJ?A@�PDA�AIANCAJ?A�KB�PDA�?NEPE?=H�HAC=H�OPQ@EAO�	!*1

O?DKKH�KB�PDKQCDP��2DA�^!NEPO_�>AHEARA�PD=P�PDA�OK?E=H�KN@AN�	=J@�PDA�H=S
�EO
@KIEJ=PA@�>U�PDKOA�SEPD�LKSAN�SA=HPD�=J@�EJBHQAJ?A��1KIA�!NEPO�=NA�?HA=NHU
EJBHQAJ?A@�>U�PDA�A?KJKIEOP�)=NH�+=NT�=J@�=HOK�>U�@EOPNE>QPERA�FQOPE?A�PDAKNU�	OAA
!D=LPAN����!KNLKN=PA�1K?E=H�0AOLKJOE>EHEPU�=J@� QOEJAOO�#PDE?O�
��2DA�!*1�O?DKKH
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>AHEARAO�PDA�SA=HPDU�D=RA�DEOPKNE?=HHU�KLLNAOOA@�KN�ATLHKEPA@�PDKOA�SEPD�HAOO�SA=HPD
=J@�D=RA�I=EJP=EJA@�OK?E=H�?KJPNKH�PDNKQCD�H=S��'J�OK�@KEJC�PDA�SA=HPDU�D=RA
LANLAPQ=PA@�=J�QJFQOP�@EOPNE>QPEKJ�KB�>KPD�NECDPO�=J@�CKK@O�EJ�OK?EAPU��*=S�EO
LKHEPE?O�=J@�EO�PDQO�JKP�JAQPN=H�KN�R=HQA�BNAA��2DA�!*1�IKRAIAJP�SKQH@�QOA�PDA�H=S
PK�KRANPQNJ�PDA�DEAN=N?DE?=H�OPNQ?PQNAO�KB�@KIEJ=PEKJ�EJ�PDA�IK@ANJ�OK?EAPU�

0AH=PA@�PK�PDA�!*1�O?DKKH�UAP�@EBBANAJP�EO�PDA�A?KBAIEJEOP�O?DKKH�KB�HAC=H�PDKQCDP�
2DEO�O?DKKH�AILD=OEVAO]=J@�SKQH@�IK@EBU]PDA�HKJC�OP=J@EJC�@KIEJ=PEKJ�KB�IAJ
KRAN�>KPD�SKIAJ�=J@�PDA�NAOP�KB�PDA�J=PQN=H�SKNH@��#?KBAIEJEOPO�SKQH@�O=U�PD=P�PDA
O=IA�OK?E=H�IAJP=HEPU�PD=P�HA=@O�PK�ATLHKEP=PEKJ�KB�SKIAJ�EO�=P�PDA�NKKP�KB�I=JaO
ATLHKEP=PEKJ�=J@�@ACN=@=PEKJ�KB�PDA�J=PQN=H�AJRENKJIAJP��2DAU�SKQH@�O=U�PD=P�I=HA
KSJANODEL�KB�H=J@�D=O�HA@�PK�=�^@KIEJ=PKN�?QHPQNA_�EJ�SDE?D�I=J�EO�JKP�OK�IQ?D�=
OPAS=N@�KB�PDA�ATEOPEJC�AJRENKJIAJP�KN�PDKOA�^OQ>KN@EJ=PA_�PK�DEI�>QP�EO�?D=NCA@
SEPD�I=GEJC�=HH�PD=P�DA�?KJPNKHO�A?KJKIE?=HHU�^LNK@Q?PERA�_�5ERAO�?DEH@NAJ�H=J@
=J@�=JEI=HO�=NA�R=HQA@�=O�A?KJKIE?�NAOKQN?AO�=J@�HAC=H�OUOPAIO�	QJPEH�PDA
JEJAPAAJPD�?AJPQNU
�H=NCAHU�?KJBANNA@�NECDPO�KJHU�PK�IAJ�SEPD�H=J@��#?KBAIEJEOPO
SKQH@�O=U�PD=P�ARAJ�SEPD�EJ?NA=OEJC�?EREH�=J@�LKHEPE?=H�NECDPO�BKN�SKIAJ�	OQ?D�=O�PDA
NECDP�PK�RKPA
�=J@�SEPD�OKIA�J=PEKJOa�NA?KCJEVEJC�PDA�NECDPO�KB�?DEH@NAJ�=J@�=JEI=HO
=J@�?=NEJC�BKN�PDA�AJRENKJIAJP�PDA�HAC=?U�KB�PDA�L=OP�BKN�IKOP�J=PEKJO�OPEHH
?KJBENIO�PDA�LNAAIEJAJ?A�KB�^I=J_�=J@�DEO�@KIEJ=J?A�KB�>KPD�J=PQNA�=J@�SKIAJ�

KEY TAKEAWAY

#=?D�KB�PDA�R=NEKQO�O?DKKHO�KB�HAC=H�PDKQCDP�D=O�=�L=NPE?QH=N�REAS�KB�SD=P�=
HAC=H�OUOPAI�EO�KN�SD=P�EP�ODKQH@�>A��2DA�J=PQN=H�H=S�PDAKNEOPO�AILD=OEVA�PDA
NECDPO�=J@�@QPEAO�KB�>KPD�CKRANJIAJP�=J@�PDA�CKRANJA@��.KOEPERA�H=S�P=GAO
=O�=�CERAJ�PD=P�H=S�EO�OEILHU�PDA�?KII=J@�KB�=�OKRANAECJ�PDA�LKHEPE?=H�LKSAN
PD=P�PDKOA�CKRANJA@�SEHH�K>AU��0A?AJP�SNEPEJCO�EJ�PDA�R=NEKQO�HAC=H�O?DKKHO�KB
PDKQCDP�AILD=OEVA�HKJC�OP=J@EJC�L=PPANJO�KB�@KIEJ=PEKJ�KB�PDA�SA=HPDU
KRAN�KPDANO�	PDA�!*1�O?DKKH
�=J@�KB�IAJ�KRAN�SKIAJ�	A?KBAIEJEOP�HAC=H
PDAKNU
�
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EXERCISES

�� 4=J@=J=�1DER=�@N=SO�=�LE?PQNA�KB�=�OPNA=I�EJ�=�BKNAOP��1DA�O=UO�PD=P�EJ
KQN�OK?EAPU�PDA�OPNA=I�EO�OAAJ�=O�QJLNK@Q?PERA�EB�EP�EO�OEILHU�PDANA
BQHBEHHEJC�PDA�JAA@�BKN�S=PAN�KB�SKIAJaO�B=IEHEAO�=J@�?KIIQJEPEAO�QJPEH
AJCEJAANO�?KIA�=HKJC�=J@�PEJGAN�SEPD�EP�LAND=LO�@=IIEJC�EP�=J@�QOEJC
EP�BKN�CAJAN=PEJC�DU@NKLKSAN��2DA�O=IA�EO�PNQA�KB�=�BKNAOP�QJHAOO�EP�EO
NALH=?A@�SEPD�=�IKJK?QHPQNA�LH=JP=PEKJ�KB�=�?KIIAN?E=H�OLA?EAO���
BKNAOP�I=U�RANU�SAHH�>A�LNK@Q?PERA]LNKPA?PEJC�CNKQJ@S=PAN��?NA=PEJC
KTUCAJ��LNKRE@EJC�BNQEP�BQAH�=J@�?N=BP�I=PANE=HO�BKN�JA=N>U�EJD=>EP=JPO�
=J@�?NA=PEJC�=�D=>EP=P�BKN�=JEI=HO�PD=P�=NA�=HOK�=�R=HQ=>HA�NAOKQN?A��1DA
?NEPE?EVAO�PDA�REAS�PD=P�EB�PDANA�EO�JK�IKJAP=NU�=IKQJP�PD=P�?=J
?KJPNE>QPA�PK�CNKOO�@KIAOPE?�LNK@Q?P�JAEPDAN�PDA�BKNAOP�JKN�PDA�NERAN
?=J�>A�OAAJ�=O�=�LNK@Q?PERA�NAOKQN?A��5DE?D�O?DKKH�KB�HAC=H�PDKQCDP�@KAO
DAN�?NEPE?EOI�NABHA?P�

�� �J=PKHA�$N=J?A�O=E@�^2DA�H=S�EJ�EPO�I=FAOPU�BKN>E@O�NE?D�=J@�LKKN�=HEGA
BNKI�OHAALEJC�QJ@AN�>NE@CAO�_�5DE?D�O?DKKH�KB�HAC=H�PDKQCDP�EO
NALNAOAJPA@�>U�PDEO�MQKPA�

�� �@KHB�#E?DI=JJ�S=O�=�HKU=H�IAI>AN�KB�PDA�,=PEKJ=H�1K?E=HEOP�.=NPU�EJ
PDA�2DEN@�0AE?D�=J@�SKNGA@�D=N@�QJ@AN�&EPHANaO�CKRANJIAJP�@QNEJC
5KNH@�5=N�''�PK�NKQJ@�QL�(ASEOD�LAKLHA�BKN�EJ?=N?AN=PEKJ]=J@�ARAJPQ=H
ATPANIEJ=PEKJ]=P�H=>KN�?=ILO�HEGA��QO?DSEPV�=J@� Q?DAJS=H@���BPAN�=J
'ON=AHE�^ATPN=?PEKJ�PA=I_�PKKG�DEI�BNKI��NCAJPEJ=�PK�'ON=AH�DA�S=O�LQP
KJ�PNE=H�BKN�^?NEIAO�=C=EJOP�DQI=JEPU�_�&EO�@ABAJOA�S=O�PD=P�DA�S=O�^FQOP
BKHHKSEJC�KN@ANO�_�#TLH=EJ�SDU�#E?DI=JJ�S=O�JKP�=J�=@DANAJP�KB�PDA
J=PQN=H�H=S�O?DKKH�KB�HAC=H�PDKQCDP�
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1.3 Basic Concepts and Categories of US Positive Law

LEARNING OBJECTIVES

�� 'J�=�CAJAN=H�S=U�@EBBANAJPE=PA�?KJPN=?P�H=S�BNKI�PKNP�H=S�
�� !KJOE@AN�PDA�NKHA�KB�H=S�EJ�OQLLKNPEJC�APDE?=H�JKNIO�EJ�KQN�OK?EAPU�
�� 3J@ANOP=J@�PDA�@EBBANEJC�NKHAO�KB�OP=PA�H=S�=J@�BA@AN=H�H=S�EJ�PDA�31

HAC=H�OUOPAI�
�� )JKS�PDA�@EBBANAJ?A�>APSAAJ�?NEIEJ=H�?=OAO�=J@�?EREH�?=OAO�

+KOP�KB�SD=P�SA�@EO?QOO�EJ�PDEO�>KKG�EO�LKOEPERA�H=S]31�LKOEPERA�H=S�EJ�L=NPE?QH=N�
5A�SEHH�=HOK�?KJOE@AN�PDA�H=SO�=J@�HAC=H�OUOPAIO�KB�KPDAN�J=PEKJO�� QP�BENOP�EP�SEHH�>A
QOABQH�PK�?KRAN�OKIA�>=OE?�?KJ?ALPO�=J@�@EOPEJ?PEKJO�

Law: The Moral Minimums in a Democratic Society

2DA�H=S�@KAO�JKP�?KNNA?P�	KN�?H=EI�PK�?KNNA?P
�ARANU�SNKJC�PD=P�K??QNO�EJ�OK?EAPU���P
=�IEJEIQI�EP�=EIO�PK�?QN>�PDA�SKNOP�GEJ@�KB�SNKJCO�PDA�GEJ@O�KB�SNKJCO�PD=P
REKH=PA�SD=P�IECDP�>A�?=HHA@�PDA�^IKN=H�IEJEIQIO_�PD=P�=�?KIIQJEPU�@AI=J@O�KB
EPO�IAI>ANO��2DAOA�EJ?HQ@A�JKP�KJHU�REKH=PEKJO�KB�?NEIEJ=H�H=S�	OAA!D=LPAN��
�!NEIEJ=H�*=S�
�>QP�=HOK�PKNPO�	OAA!D=LPAN����'JPNK@Q?PEKJ�PK�2KNP�*=S�
�=J@
>NKGAJ�LNKIEOAO�	OAA!D=LPAN����'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S�
��2DQO�EP�I=U�>A
SNKJC�PK�NABQOA�PK�NAPQNJ�=�LDKJA�?=HH�BNKI�=�BNEAJ@�>QP�PD=P�SNKJC�SEHH�JKP�NAOQHP
EJ�=�RE=>HA�H=SOQEP�=C=EJOP�UKQ�� QP�EB�=�LDKJA�	KN�PDA�'JPANJAP
�EO�QOA@�PK�HE>AH�KN
OH=J@AN�OKIAKJA�=�PKNP�D=O�>AAJ�?KIIEPPA@�=J@�PDA�H=S�I=U�=HHKS�PDA�@AB=IA@
LANOKJ�PK�>A�?KILAJO=PA@�

2DANA�EO�=�OPNKJC�=OOK?E=PEKJ�>APSAAJ�SD=P�SA�CAJAN=HHU�PDEJG�KB�=O�APDE?=H
>AD=REKN�=J@�SD=P�PDA�H=SO�NAMQENA�=J@�LNKRE@A��$KN�AT=ILHA�?KJPN=?P�H=S�QLDKH@O
OK?EAPUaO�OAJOA�PD=P�LNKIEOAO]EJ�CAJAN=H]ODKQH@�>A�GALP��.NKIEOA�>NA=GEJC�EO�OAAJ
=O�QJAPDE?=H��2DA�H=S�LNKRE@AO�NAIA@EAO�BKN�>NKGAJ�LNKIEOAO�	EJ�>NA=?D�KB�?KJPN=?P
?=OAO
�>QP�JKP�BKN�=HH�>NKGAJ�LNKIEOAO��OKIA�AT?QOAO�=NA�=??ALPA@�SDAJ�EP�SKQH@�>A
NA=OKJ=>HA�PK�@K�OK��$KN�PKNP�H=S�D=NIEJC�KPDANO�EO�?KJOE@ANA@�QJAPDE?=H��'B�LAKLHA
=NA�JKP�NAOPN=EJA@�>U�H=S�BNKI�D=NIEJC�KJA�=JKPDAN�KN@ANHU�OK?EAPU�SKQH@�>A
QJ@KJA�HA=@EJC�PK�=J=N?DU��2KNP�H=S�LNKRE@AO�BKN�?KILAJO=PEKJ�SDAJ�OANEKQO
EJFQNEAO�KN�D=NIO�K??QN���O�BKN�LNKLANPU�H=S�EOOQAO�SA�CAJAN=HHU�>AHEARA�PD=P
LNER=PA�KSJANODEL�KB�LNKLANPU�EO�OK?E=HHU�QOABQH�=J@�CAJAN=HHU�@AOEN=>HA�=J@�EP�EO
CAJAN=HHU�LNKPA?PA@�	SEPD�OKIA�AT?ALPEKJO
�>U�H=SO��7KQ�?=JaP�PDNKS�=�L=NPU�=P�IU
DKQOA�SEPDKQP�IU�LANIEOOEKJ�>QP�IU�NECDP�PK�@K�SD=PARAN�'�S=JP�KJ�IU�KSJ
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LNKLANPU�I=U�>A�HEIEPA@�>U�H=S��'�?=JaP�SEPDKQP�PDA�LQ>HE?aO�LANIEOOEKJ�KLAN=PA�=J
EJ?EJAN=PKN�KJ�IU�LNKLANPU�=J@�>QNJ�DA=RU�IAP=HO�=O�PKTE?�=OD�I=U�>A�@ALKOEPA@
PDNKQCDKQP�PDA�JAECD>KNDKK@�

The Common Law: Property, Torts, and Contracts

#RAJ�>ABKNA�HACEOH=PQNAO�IAP�PK�I=GA�NQHAO�BKN�OK?EAPU�@EOLQPAO�D=LLAJA@�=J@
FQ@CAO�@A?E@A@�PDAI��'J�#JCH=J@�FQ@CAO�>AC=J�SNEPEJC�@KSJ�PDA�B=?PO�KB�=�?=OA�=J@
PDA�NA=OKJO�BKN�PDAEN�@A?EOEKJ��2DAU�KBPAJ�NAOKNPA@�PK�@A?E@EJC�?=OAO�KJ�PDA�>=OEO�KB
LNEKN�SNEPPAJ�@A?EOEKJO��'J�NAHUEJC�KJ�PDKOA�LNEKN�@A?EOEKJO�PDA�FQ@CA�SKQH@�NA=OKJ
PD=P�OEJ?A�=�?QNNAJP�?=OA�S=O�LNAPPU�IQ?D�HEGA�=�LNEKN�?=OA�EP�KQCDP�PK�>A�@A?E@A@
PDA�O=IA�S=U��2DEO�EO�AOOAJPE=HHU�NA=OKJEJC�>U�=J=HKCU��2DQO�PDA�QOA�KBprecedent �

EJ�?KIIKJ�H=S�?=OAO�?=IA�EJPK�>AEJC�=J@�=�@K?PNEJA�KBstare decisis� 	LNKJKQJ?A@
12�0�=U�@A�1'%&�OQO
�>A?=IA�=??ALPA@�EJ�#JCHEOD�?KQNPO�Stare decisisIA=JO�EJ
*=PEJ�^HAP�PDA�@A?EOEKJ�OP=J@�_

+KOP�FQ@E?E=H�@A?EOEKJO�PD=P�@KJaP�=LLHU�HACEOH=PERA�=?PO�	GJKSJ�=O�OP=PQPAO
�SEHH
EJRKHRA�KJA�KB�PDNAA�=NA=O�KB�H=S]LNKLANPU�?KJPN=?P�KN�PKNP��.NKLANPU�H=S�@A=HO
SEPD�PDA�NECDPO�=J@�@QPEAO�KB�PDKOA�SDK�?=J�HAC=HHU�KSJ�H=J@�	NA=H�LNKLANPU
�DKS
PD=P�KSJANODEL�?=J�>A�HAC=HHU�?KJBENIA@�=J@�LNKPA?PA@�DKS�LNKLANPU�?=J�>A
>KQCDP�=J@�OKH@�SD=P�PDA�NECDPO�KB�PAJ=JPO�	NAJPANO
�=NA�=J@�SD=P�PDA�R=NEKQO
GEJ@O�KB�^AOP=PAO_�EJ�H=J@�=NA�	A�C��BAA�OEILHA�HEBA�AOP=PA�BQPQNA�EJPANAOP�A=OAIAJPO
KN�NECDPO�KB�S=U
��!KJPN=?P�H=S�@A=HO�SEPD�SD=P�GEJ@O�KB�LNKIEOAO�?KQNPO�ODKQH@
AJBKN?A��$KN�AT=ILHA�ODKQH@�?KQNPO�AJBKN?A�=�?KJPN=?P�SDANA�KJA�KB�PDA�L=NPEAO�S=O
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Substance versus Procedure
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1.4 Sources of Law and Their Priority

LEARNING OBJECTIVES
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State Statutes and Agencies: Other Codified Law
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Judicial Decisions: The Common Law
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Priority of Laws
The Constitution as Preemptive Force in US Law
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1.5 Legal and Political Systems of the World
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1.6 A Sample Case

Preliminary Note to Students
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Note to Students
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1.7 Summary and Exercises

Summary
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Chapter 2

Corporate Social Responsibility and Business Ethics
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2.1 What Is Ethics?
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How Do Law and Ethics Differ?
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1EILHU�LQP�SD=P�EO�HAC=H�EO�JKP�JA?AOO=NEHU�APDE?=H��!KJRANOAHU�SD=P�EO�APDE?=H�EO�JKP
JA?AOO=NEHU�HAC=H��2DANA�=NA�HKPO�KB�HAC=H�I=JAQRANO�PD=P�=NA�JKP�=HH�PD=P�APDE?=H��PDA
SAHH�QOA@�LDN=OA�^HAC=H�HKKLDKHA_�OQCCAOPO�=O�IQ?D�

&ANA�=NA�PSK�LNKLKOEPEKJO�=>KQP�>QOEJAOO�=J@�APDE?O��!KJOE@AN�SDAPDAN�PDAU�OPNEGA
UKQ�=O�PNQA�KN�SDAPDAN�UKQ�SKQH@�JAA@�PK�GJKS�IKNA�EJ�KN@AN�PK�I=GA�=�FQ@CIAJP�

Z 'J@ERE@Q=HO�=J@�KNC=JEV=PEKJO�D=RA�NALQP=PEKJO��	$KN�=J�EJ@ERE@Q=H
IKN=H�NALQP=PEKJ�EO�IKOP�KBPAJ�PEA@�PK�KPDANOa�LAN?ALPEKJO�KB�DEO�KN�DAN
?D=N=?PAN��EO�PDA�EJ@ERE@Q=H�DKJAOP�@EHECAJP�NAHE=>HA�B=EN�=J@�?=NEJC�
2DA�NALQP=PEKJ�KB�=J�KNC=JEV=PEKJ�EO�>QEHP�KJ�PDA�CKK@SEHH�PD=P
OQLLHEANO�?QOPKIANO�PDA�?KIIQJEPU�=J@�AILHKUAAO�BAAH�PKS=N@�EP�
�HPDKQCD�=J�KNC=JEV=PEKJ�EO�JKP�=�LANOKJ�EJ�PDA�QOQ=H�OAJOA�PDA
CKK@SEHH�PD=P�LAKLHA�BAAH�=>KQP�PDA�KNC=JEV=PEKJ�EO�>=OA@�KJ�PDAEN
LAN?ALPEKJ�KB�EPO�>APPAN�MQ=HEPEAO�>U�=�R=NEAPU�KB�OP=GADKH@ANO�
?QOPKIANO�KN�?HEAJPO�OQLLHEANO�EJRAOPKNO�AILHKUAAO�CKRANJIAJP
KBBE?E=HO
�

Z 2DA�CKK@SEHH�KB�=J�KNC=JEV=PEKJ�EO�PK�=�CNA=P�ATPAJP�>=OA@�KJ�PDA
=?PEKJO�EP�P=GAO�=J@�KJ�SDAPDAN�PDA�=?PEKJO�=NA�B=RKN=>HU�REASA@��	2DEO
CKK@SEHH�EO�QOQ=HHU�OLA?EBE?=HHU�?KQJPA@�EJ�PDA�O=HA�KB�=�>QOEJAOO�=O�=J
=OOAP�PD=P�PDA�>QUAN�L=UO�BKN��5DEHA�EP�EO�@EBBE?QHP�PK�LH=?A�=�IKJAP=NU
R=HQA�KJ�CKK@SEHH�=�BENIaO�CKK@�NALQP=PEKJ�SEHH�CAJAN=HHU�?=HH�BKN�=
DECDAN�AR=HQ=PEKJ�EJ�PDA�BEJ=H�=??KQJPEJC�>ABKNA�PDA�O=HA��*AC=H�PNKQ>HAO
KN�=�NALQP=PEKJ�BKN�D=REJC�HAC=H�PNKQ>HAO�SEHH�KJHU�HAOOAJ�PDA�LNE?A�BKN�=
>QOEJAOO�=J@�SEHH�ARAJ�HAOOAJ�PDA�R=HQA�KB�PDA�?KIL=JUaO�OPK?G�=O�>=@
HAC=H�JASO�?KIAO�PK�PDA�LQ>HE?aO�=PPAJPEKJ�


�JKPDAN�NA=OKJ�PK�PDEJG�=>KQP�APDE?O�EJ�?KJJA?PEKJ�SEPD�H=S�EO�PD=P�PDA�H=SO
PDAIOAHRAO�=NA�IA=JP�PK�ATLNAOO�OKIA�IKN=H�REAS��'B�PDANA�=NA�HAC=H�LNKDE>EPEKJO
=C=EJOP�?DA=PEJC�PDA�+A@E?=NA�LNKCN=I�EP�EO�>A?=QOA�LAKLHA�	HACEOH=PKNO�KN�PDAEN
=CAJPO
�D=RA�?KHHA?PERAHU�@A?E@A@�PD=P�?DA=PEJC�+A@E?=NA�EO�SNKJC��'B�PDANA�=NA�HAC=H
LNKDE>EPEKJO�=C=EJOP�=OOEOPEJC�OKIAKJA�PK�?KIIEP�OQE?E@A�EP�EO�>A?=QOA�PDANA�D=O
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>AAJ�=�CNKQL�@A?EOEKJ�PD=P�@KEJC�OK�EO�EIIKN=H��2DQO�PDA�H=S�LNKRE@AO�OKIA
EILKNP=JP�?QAO�=O�PK�SD=P�OK?EAPU�NAC=N@O�=O�NECDP�KN�SNKJC�

$EJ=HHU�EILKNP=JP�LKHE?U�EOOQAO�PD=P�B=?A�OK?EAPU�=NA�KBPAJ�NAOKHRA@�PDNKQCD�H=S�>QP
EP�EO�EILKNP=JP�PK�QJ@ANOP=J@�PDA�IKN=H�LANOLA?PERAO�PD=P�QJ@ANHEA�LQ>HE?
@A>=PA]=O�BKN�AT=ILHA�EJ�PDA�?KJPEJQEJC�?KJPNKRANOEAO�KRAN�OPAI�?AHH�NAOA=N?D
IA@E?=H�QOA�KB�I=NEFQ=J=�=J@�=>KNPEKJ��1KIA�APDE?=H�LANOLA?PERAO�BK?QO�KJ�NECDPO
OKIA�KJ�OK?E=H�QPEHEPU�OKIA�KJ�RENPQA�KN�?D=N=?PAN�=J@�OKIA�KJ�OK?E=H�FQOPE?A�
.AKLHA�?KJO?EKQOHU�	KN�IKNA�KBPAJ�QJ?KJO?EKQOHU
�=@KLP�KJA�KN�IKNA�KB�PDAOA
LANOLA?PERAO�=J@�ARAJ�EB�PDAU�?KILHAPAHU�=CNAA�KJ�PDA�B=?PO�SEPD�=J�KLLKJAJP�PDAU
SEHH�JKP�?D=JCA�PDAEN�REASO��$QJ@=IAJP=HHU�PDA�@EBBANAJ?A�?KIAO�@KSJ�PK
EJ?KIL=PE>HA�IKN=H�LANOLA?PERAO�=�?H=OD�KB�>=OE?�R=HQAO��2DAOA�=NA�DKP�>QPPKJ
EOOQAO�>A?=QOA�OK?EAPU�EO�@ERE@A@�JKP�OK�IQ?D�KRAN�B=?PO�>QP�KRAN�>=OE?�R=HQAO�
3J@ANOP=J@EJC�PDA�R=NEA@�IKN=H�LANOLA?PERAO�=J@�R=HQAO�EJ�LQ>HE?�LKHE?U�@A>=PAO�EO
=�?H=NEBUEJC�>AJABEP�EJ�BKHHKSEJC�KN�L=NPE?EL=PEJC�EJ�PDAOA�EILKNP=JP�@EO?QOOEKJO�

Why Should an Individual or a Business Entity Be Ethical?

2DA�QOQ=H�=JOSAN�EO�PD=P�CKK@�APDE?O�EO�CKK@�>QOEJAOO��'J�PDA�HKJC�NQJ�>QOEJAOOAO
PD=P�L=U�=PPAJPEKJ�PK�APDE?O�=O�SAHH�=O�H=S�@K�>APPAN��PDAU�=NA�REASA@�IKNA�B=RKN=>HU
>U�?QOPKIANO�� QP�PDEO�EO�=�@EBBE?QHP�?H=EI�PK�IA=OQNA�O?EAJPEBE?=HHU�>A?=QOA�^PDA
HKJC�NQJ_�EO�=J�EJ@EOPEJ?P�LANEK@�KB�PEIA�=J@�>A?=QOA�PDANA�=NA�=O�UAP�JK�CAJAN=HHU
=??ALPA@�?NEPANE=�>U�SDE?D�APDE?=H�AT?AHHAJ?A�?=J�>A�IA=OQNA@��'J�=@@EPEKJ�HEBA�EO
OPEHH�HERA@�EJ�PDA�ODKNP�NQJ�=J@�PDANA�=NA�I=JU�K??=OEKJO�SDAJ�OKIAPDEJC�ODKNP�KB
LANBA?P�?KJ@Q?P�EO�=�HKP�IKNA�LNKBEP=>HA�

1KIA�UA=NO�=CK�0KU=H�"QP?D�1DAHH�	KJA�KB�PDA�SKNH@aO�H=NCAOP�?KIL=JEAO
�BKQJ@
PD=P�EP�S=O�EJ�@AAL�PNKQ>HA�SEPD�PDA�LQ>HE?�BKN�EPO�=LL=NAJP�?=NAHAOOJAOO�SEPD�PDA
AJRENKJIAJP�=J@�DQI=J�NECDPO��!KJOQIANO�SANA�>KU?KPPEJC�=J@�EJRAOPKNO�SANA
CAPPEJC�BNECDPAJA@�OK�PDA�?KIL=JU�PKKG�=�HKJC�D=N@�HKKG�=P�EPO�APDE?�KB�ODKNP�PANI
LNKBEP�I=TEIEV=PEKJ��1EJ?A�PDAJ�?D=JCAO�D=RA�>AAJ�I=@A��2DA�!#-�PKH@�KJA�CNKQL
KB�>QOEJAOO�APDE?EOPO�PD=P�PDA�QLNK=N�D=@�P=GAJ�PDAI�>U�OQNLNEOA��PDAU�PDKQCDP�PDAU
D=@�@KJA�ARANUPDEJC�NECDP�>QP�EP�OAAIA@�PDANA�S=O�=�^CDKOP�EJ�PDA�I=?DEJA�_�2D=P
CDKOP�S=O�?KJOQIANO�,%-O�=J@�PDA�IA@E=�=HH�KB�SDKI�K>FA?PA@�PK�PDA�?KIL=JUaO
OAAIEJC�H=?G�KB�IKN=H�OAJOEPEREPU�

2DA�I=NGAP�@KAO�NAOLKJ@�PK�QJAPDE?=H�>AD=REKN��'J1A?PEKJ������!KNLKN=PEKJO�=J@
!KNLKN=PA�%KRANJ=J?A��UKQ�SEHH�NA=@�=>KQP�PDA�1A=NO��QPK�!AJPANO�?=OA��2DA�HKOO�KB
CKK@SEHH�PKS=N@�1A=NO��QPK�!AJPANO�S=O�NA=H�ARAJ�PDKQCD�PDA�PKP=H�=IKQJP�KB
IKJAU�HKOP�?=JJKP�>A�?HA=NHU�=??KQJPA@�BKN��7A=NO�H=PAN�PDANA�=NA�LAKLHA�SDK�SEHH
JKP�CK�JA=N�=�1A=NO��QPK�!AJPAN��PDA�?QOPKIANO�SDK�HKOP�PNQOP�EJ�PDA�?KIL=JU�SEHH
JARAN�NAPQNJ�=J@�I=JU�KB�PDAEN�?DEH@NAJ�I=U�=RKE@�1A=NO��QPK�!AJPANO�=O�SAHH�
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2DA��NPDQN��J@ANOAJ�OPKNU�EO�ARAJ�IKNA�@N=I=PE?����I=FKN�=??KQJPEJC�BENI
�J@ANOAJ�SKNGA@�?HKOAHU�SEPD�#JNKJ�EJ�DE@EJC�EPO�R=NEKQO�HKOOAO�PDNKQCD�?NA=PERA
=??KQJPEJC�IA=OQNAO��1QOLE?EKQOHU��J@ANOAJaO�&KQOPKJ�KBBE?A�=HOK�@E@�OKIA
ODNA@@EJC�=NKQJ@�PDA�?HK?G�=LLA=NEJC�PK�?KRAN�QL�SD=P�EP�S=O�@KEJC�BKN�#JNKJ���
?NEIEJ=H�?=OA�>=OA@�KJ�PDEO�ODNA@@EJC�NAOQHPA@�EJ�=�?KJRE?PEKJ�H=PAN�KRANPQNJA@�>U
PDA�1QLNAIA�!KQNP�� QP�EP�S=O�PKK�H=PA��#RAJ�>ABKNA�PDA�?KJRE?PEKJ�I=JU�?HEAJPO�D=@
BKQJ@�KPDAN�=??KQJPEJC�BENIO�PD=P�SANA�JKP�QJ@AN�OQOLE?EKJ�=J@�PDA�1QLNAIA
!KQNPaO�NARANO=H�?=IA�PKK�H=PA�PK�O=RA�PDA�?KIL=JU��#RAJ�SEPDKQP�PDA�?KJRE?PEKJ
�J@ANOAJ�SKQH@�D=RA�HKOP�OECJEBE?=JP�I=NGAP�OD=NA�

2DA�ENKJU�KB��J@ANOAJ�=O�=�LKOPAN�?DEH@�BKN�KRANHU�=CCNAOOERA�=??KQJPEJC�LN=?PE?AO�EO
PD=P�PDA�I=J�SDK�BKQJ@A@�PDA�BENI�>QEHP�EP�KJ�EJPACNEPU�=J@�OPN=ECDPBKNS=N@
LN=?PE?AO��^2DEJG�OPN=ECDP�P=HG�OPN=ECDP_�S=O�PDA�?KIL=JUaO�IKPPK���J@ANOAJ
AOP=>HEODA@�PDA�?KIL=JUaO�NALQP=PEKJ�BKN�EJPACNEPU�KRAN�=�DQJ@NA@�UA=NO�=CK�>U
NABQOEJC�PK�LH=U�JQI>ANO�C=IAO�BKN�=�LKPAJPE=HHU�HQ?N=PERA�?HEAJP�

+=TEIEVEJC�LNKBEPO�SDEHA�>AEJC�HAC=HHU�?KILHE=JP�EO�JKP�=�RANU�EJOLENEJC�CK=H�BKN�=
>QOEJAOO��.AKLHA�EJ�=J�KNC=JEV=PEKJ�JAA@�OKIA�MQ=HEPU�KN�AT?AHHAJ?A�PK�OPNERA�BKN�� U
BK?QOEJC�KJ�LQODEJC�PDA�A@CA�KB�SD=P�EO�HAC=H�>U�HKKGEJC�BKN�HKKLDKHAO�EJ�PDA�H=S
PD=P�SKQH@�DAHL�?NA=PA�ODKNP�PANI�BEJ=J?E=H�C=EJ�?KIL=JEAO�D=RA�KBPAJ�HA=NJA@�PD=P
EJ�PDA�HKJC�PANI�PDAU�=NA�JKP�=?PQ=HHU�O=PEOBUEJC�PDA�I=NGAP�PDA�OD=NADKH@ANO�PDA
OQLLHEANO�KN�PDA�?KIIQJEPU�CAJAN=HHU�

KEY TAKEAWAY

*AC=H�?KILHE=J?A�EO�JKP�PDA�O=IA�=O�=?PEJC�APDE?=HHU��7KQN�NALQP=PEKJ
EJ@ERE@Q=HHU�KN�?KNLKN=PAHU�@ALAJ@O�KJ�DKS�KPDANO�NAC=N@�UKQN�=?PEKJO�
%KK@SEHH�EO�D=N@�PK�IA=OQNA�KN�MQ=JPEBU�>QP�EP�EO�NA=H�JKJAPDAHAOO�=J@�?=J
>AOP�>A�LNKPA?PA@�>U�=?PEJC�APDE?=HHU�
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EXERCISES

�� 2DEJG�KB�=�LANOKJ�SDK�@E@�OKIAPDEJC�IKN=HHU�SNKJC�=P�HA=OP�PK�UKQN
S=U�KB�PDEJGEJC��5D=P�S=O�EP��#TLH=EJ�PK�=�BNEAJ@�KB�UKQNO]KN�=
?H=OOI=PA]SDU�UKQ�PDEJG�EP�S=O�SNKJC��"KAO�UKQN�BNEAJ@�=CNAA��5DU�KN
SDU�JKP��5D=P�EO�PDA�>=OE?�LNEJ?ELHA�PD=P�BKNIO�PDA�>=OEO�BKN�UKQN
FQ@CIAJP�PD=P�EP�S=O�SNKJC�

�� 2DEJG�KB�=�LANOKJ�SDK�@E@�OKIAPDEJC�IKN=HHU�NECDP�=P�HA=OP�PK�UKQN�S=U
KB�PDEJGEJC��	2DEO�EO�JKP�=�I=PPAN�KB�BEJ@EJC�OKIAPDEJC�PDAU�@E@�SAHH�HEGA
ABBE?EAJPHU�?D=JCEJC�=�PENA�>QP�OKIAPDEJC�CKK@�
�5D=P�S=O�EP��#TLH=EJ�PK
=�BNEAJ@�KB�UKQNO]KN�=�?H=OOI=PA]SDU�UKQ�PDEJG�EP�S=O�NECDP��"KAO�UKQN
BNEAJ@�=CNAA��5DU�KN�SDU�JKP��5D=P�EO�PDA�>=OE?�LNEJ?ELHA�PD=P�BKNIO
PDA�>=OEO�BKN�UKQN�FQ@CIAJP�PD=P�EP�S=O�NECDP�

�� 2DEJG�KB�=J�=?PEKJ�>U�=�>QOEJAOO�KNC=JEV=PEKJ�	OKHA�LNKLNEAPKN
L=NPJANODEL�KN�?KNLKN=PEKJ
�PD=P�S=O�HAC=H�>QP�OPEHH�OPNEGAO�UKQ�=O�SNKJC�
5D=P�S=O�EP��5DU�@K�UKQ�PDEJG�EP�S=O�SNKJC�

�� 2DEJG�KB�=J�=?P�>U�=J�EJ@ERE@Q=H�KN�=�?KNLKN=PEKJ�PD=P�EO�APDE?=H�>QP�JKP
HAC=H��!KIL=NA�UKQN�=JOSAN�SEPD�PDKOA�KB�UKQN�?H=OOI=PAO��SANA�UKQ
IKNA�HEGAHU�PK�BEJ@�=J�AT=ILHA�BNKI�EJ@ERE@Q=H�=?PEKJ�KN�?KNLKN=PA
=?PEKJ��"K�UKQ�D=RA�=JU�PDKQCDPO�=O�PK�SDU�
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2.2 Major Ethical Perspectives

LEARNING OBJECTIVES

�� "AO?NE>A�PDA�R=NEKQO�I=FKN�PDAKNEAO�=>KQP�APDE?O�EJ�DQI=J�@A?EOEKJ
I=GEJC�

��  ACEJ�?KJOE@ANEJC�DKS�PDA�I=FKN�PDAKNEAO�=>KQP�APDE?O�=LLHU�PK�@EBBE?QHP
?DKE?AO�EJ�HEBA�=J@�>QOEJAOO�

2DANA�=NA�OARAN=H�SAHH�NAOLA?PA@�S=UO�KB�HKKGEJC�=P�APDE?=H�EOOQAO��1KIA�KB�PDAI
D=RA�>AAJ�=NKQJ@�BKN�?AJPQNEAO��'P�EO�EILKNP=JP�PK�GJKS�PD=P�I=JU�SDK�PDEJG�=�HKP
=>KQP�>QOEJAOO�=J@�APDE?O�D=RA�@AALHU�DAH@�>AHEABO�=>KQP�SDE?D�LANOLA?PERA�EO�>AOP�
-PDANO�SKQH@�NA?KIIAJ@�?KJOE@ANEJC�APDE?=H�LNK>HAIO�BNKI�=�R=NEAPU�KB�@EBBANAJP
LANOLA?PERAO��&ANA�SA�P=GA�=�>NEAB�HKKG�=P�	�
�QPEHEP=NE=JEOI�	�
�@AKJPKHKCU�	�

OK?E=H�FQOPE?A�=J@�OK?E=H�?KJPN=?P�PDAKNU�=J@�	�
�RENPQA�PDAKNU��5A�=NA�HA=REJC�KQP
OKIA�EILKNP=JP�LANOLA?PERAO�OQ?D�=O�CAJAN=H�PDAKNEAO�KB�FQOPE?A�=J@�^NECDPO_�=J@
BAIEJEOP�PDKQCDP�=>KQP�APDE?O�=J@�L=PNE=N?DU�

Utilitarianism

Utilitarianism � EO�=�LNKIEJAJP�LANOLA?PERA�KJ�APDE?O�KJA�PD=P�EO�SAHH�=HECJA@�SEPD
A?KJKIE?O�=J@�PDA�BNAA�I=NGAP�KQPHKKG�PD=P�D=O�?KIA�PK�@KIEJ=PA�IQ?D�?QNNAJP
PDEJGEJC�=>KQP�>QOEJAOO�I=J=CAIAJP�=J@�A?KJKIE?O��(ANAIU� AJPD=I�EO�KBPAJ
?KJOE@ANA@�PDA�BKQJ@AN�KB�QPEHEP=NE=JEOI�PDKQCD�(KDJ�1PQ=NP�+EHH�	SDK�SNKPAOn
Liberty=J@Utilitarianism
�=J@�KPDANO�LNKIKPA@�EP�=O�=�CQE@A�PK�SD=P�EO�CKK@�
3PEHEP=NE=JEOI�AILD=OEVAO�JKP�NQHAO�>QP�NAOQHPO���J�=?PEKJ�	KN�OAP�KB�=?PEKJO
�EO
CAJAN=HHU�@AAIA@�CKK@�KN�NECDP�EB�EP�I=TEIEVAO�D=LLEJAOO�KN�LHA=OQNA�PDNKQCDKQP
OK?EAPU��-NECEJ=HHU�EJPAJ@A@�=O�=�CQE@A�BKN�HACEOH=PKNO�?D=NCA@�SEPD�OAAGEJC�PDA
CNA=PAOP�CKK@�BKN�OK?EAPU�PDA�QPEHEP=NE=J�KQPHKKG�I=U�=HOK�>A�LN=?PE?A@�EJ@ERE@Q=HHU
=J@�>U�?KNLKN=PEKJO�

 AJPD=I�>AHEARA@�PD=P�PDA�IKOP�LNKIEOEJC�S=U�PK�K>P=EJ�=CNAAIAJP�KJ�PDA�>AOP
LKHE?EAO�BKN�=�OK?EAPU�SKQH@�>A�PK�HKKG�=P�PDA�R=NEKQO�LKHE?EAO�=�HACEOH=PQNA�?KQH@�L=OO
=J@�?KIL=NA�PDA�CKK@�=J@�>=@�?KJOAMQAJ?AO�KB�A=?D��2DA�NECDP�?KQNOA�KB�=?PEKJ
BNKI�=J�APDE?=H�LKEJP�KB�REAS�SKQH@�>A�PK�?DKKOA�PDA�LKHE?U�PD=P�SKQH@�LNK@Q?A�PDA
CNA=PAOP�=IKQJP�KB�QPEHEPU�KN�QOABQHJAOO��'J�>NEAB�PDA�QPEHEP=NE=J�LNEJ?ELHA�DKH@O�PD=P
=J�=?PEKJ�EO�NECDP�EB�=J@�KJHU�EB�PDA�OQI�KB�QPEHEPEAO�LNK@Q?A@�>U�PD=P�=?PEKJ�EO�CNA=PAN
PD=J�PDA�OQI�KB�QPEHEPEAO�BNKI�=JU�KPDAN�LKOOE>HA�=?P�
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Rules and Duty: Deontology

'J�?KJPN=OP�PK�PDA�QPEHEP=NE=J�LANOLA?PERA�PDA�@AKJPKHKCE?=H�REAS�LNAOAJPA@�EJ�PDA
SNEPEJCO�KB�'II=JQAH�)=JP�LQNLKNPO�PD=P�D=REJC�=�IKN=H�EJPAJP�=J@�BKHHKSEJC�PDA
NECDP�NQHAO�EO�=�>APPAN�L=PD�PK�APDE?=H�?KJ@Q?P�PD=J�=?DEAREJC�PDA�NECDP�NAOQHPO���
@AKJPKHKCEOP�HEGA�)=JP�EO�HEGAHU�PK�>AHEARA�PD=P�APDE?=H�=?PEKJ�=NEOAO�BNKI�@KEJC�KJAaO
@QPU�=J@�PD=P�@QPEAO�=NA�@ABEJA@�>U�N=PEKJ=H�PDKQCDP��"QPEAO�=??KN@EJC�PK�)=JP�=NA
JKP�OLA?EBE?�PK�L=NPE?QH=N�GEJ@O�KB�DQI=J�>AEJCO�>QP�=NA�KSA@�QJERANO=HHU�PK�=HH
DQI=J�>AEJCO��)=JP�PDANABKNA�QOAO�^QJERANO=HEVEJC^�=O�=�BKNI�KB�N=PEKJ=H�PDKQCDP
PD=P�=OOQIAO�PDA�EJDANAJP�AMQ=HEPU�KB�=HH�DQI=J�>AEJCO��'P�?KJOE@ANO�=HH�DQI=JO�=O
AMQ=H�JKP�EJ�PDA�LDUOE?=H�OK?E=H�KN�A?KJKIE?�OAJOA�>QP�AMQ=H�>ABKNA�%K@�SDAPDAN
PDAU�=NA�I=HA�BAI=HA�.UCIU�#OGEIK=J�'OH=IE?�!DNEOPE=J�C=U�OPN=ECDP�DA=HPDU
OE?G�UKQJC�KN�KH@�

$KN�)=JPE=J�PDEJGANO�PDEO�>=OE?�LNEJ?ELHA�KB�AMQ=HEPU�IA=JO�PD=P�SA�ODKQH@�>A�=>HA
PK�QJERANO=HEVA�=JU�L=NPE?QH=N�H=S�KN�=?PEKJ�PK�@APANIEJA�SDAPDAN�EP�EO�APDE?=H��$KN
AT=ILHA�EB�UKQ�SANA�PK�?KJOE@AN�IEONALNAOAJPEJC�UKQNOAHB�KJ�=�NAOQIA�BKN�=
L=NPE?QH=N�FK>�UKQ�NA=HHU�S=JPA@�=J@�UKQ�SANA�?KJREJ?A@�PD=P�@KEJC�OK�SKQH@�CAP
UKQ�PD=P�FK>�UKQ�IECDP�>A�RANU�PAILPA@�PK�@K�OK��	5D=P�D=NI�SKQH@�EP�>A��UKQ
IECDP�=OG�UKQNOAHB��5DAJ�'�D=RA�PDA�FK>�'�?=J�LNKRA�PD=P�'�S=O�LANBA?P�BKN�EP�=J@�JK
KJA�EO�DQNP�SDEHA�>KPD�PDA�AILHKUAN�=J@�'�=NA�?HA=NHU�>APPAN�KBB�=O�=�NAOQHP�
�)=JPE=J
APDE?EOPO�SKQH@�=JOSAN�PD=P�UKQN�?DKOAJ�?KQNOA�KB�=?PEKJ�ODKQH@�>A�=�QJERANO=H
KJA]=�?KQNOA�KB�=?PEKJ�PD=P�SKQH@�>A�CKK@�BKN�=HH�LANOKJO�=P�=HH�PEIAO��2DANA�=NA
PSK�NAMQENAIAJPO�BKN�=�NQHA�KB�=?PEKJ�PK�>A�QJERANO=H��?KJOEOPAJ?U�=J@�NARANOE>EHEPU�
!KJOE@AN�NARANOE>EHEPU��EB�UKQ�I=GA�=�@A?EOEKJ�=O�PDKQCD�UKQ�@E@JaP�GJKS�SD=P�NKHA
KN�LKOEPEKJ�UKQ�SKQH@�D=RA�=BPAN�PDA�@A?EOEKJ�UKQ�SKQH@�IKNA�HEGAHU�I=GA�=J
EIL=NPE=H�KJA]UKQ�SKQH@�IKNA�HEGAHU�?DKKOA�=�?KQNOA�KB�=?PEKJ�PD=P�SKQH@�>A�IKOP
B=EN�PK�=HH�?KJ?ANJA@�JKP�FQOP�UKQ���C=EJdeontology � NAMQENAO�PD=P�SA�LQP�@QPU
BENOP�=?P�N=PEKJ=HHU�=J@�CERA�IKN=H�SAECDP�PK�PDA�EJDANAJP�AMQ=HEPU�KB�=HH�DQI=J
>AEJCO�

�� ��PDAKNU�PD=P�FQ@CAO�PDA
IKN=HEPU�KB�?DKE?AO�JKP�>U
NAOQHPO�	KN�^CKK@O_
�>QP�>U
=@DANAJ?A�PK�IKN=H�JKNIO��2DA
@QPU�PK�=?P�EJ�=??KN@�SEPD�PDAOA
JKNIO�EO�KJA�PD=P�>A=NO�JK
NAH=PEKJ�PK�PDA�ATLA?PA@
?KJOAMQAJ?AO�KB�PDA�=?PEKJ�

!D=LPAN���!KNLKN=PA�1K?E=H�0AOLKJOE>EHEPU�=J@� QOEJAOO�#PDE?O

����+=FKN�#PDE?=H�.ANOLA?PERAO ��



'J�?KJOE@ANEJC�SDAPDAN�PK�HEA�KJ�UKQN�NAOQIA�NARANOE>EHEPU�NAMQENAO�UKQ�PK�=?PERAHU
EI=CEJA�>KPD�PD=P�UKQ�SANA�PDA�AILHKUAN�EJ�PDEO�OEPQ=PEKJ�=J@�PD=P�UKQ�SANA
=JKPDAN�SAHH�MQ=HEBEA@�=LLHE?=JP�SDK�HKOP�PDA�FK>�>A?=QOA�OKIAKJA�AHOA�L=@@A@�DEO
NAOQIA�SEPD�B=HOA�=??KILHEODIAJPO��'B�PDA�?KJOAMQAJ?AO�KB�OQ?D�=J�ATAN?EOA�KB�PDA
EI=CEJ=PEKJ�=NA�JKP�=LLA=HEJC�PK�UKQ�UKQN�=?PEKJ�EO�LNK>=>HU�JKP�APDE?=H�

2DA�OA?KJ@�NAMQENAIAJP�BKN�=J�=?PEKJ�PK�>A�QJERANO=H�EO�PDA�OA=N?D�BKN�?KJOEOPAJ?U�
2DEO�EO�IKNA�=>OPN=?P����@AKJPKHKCEOP�SKQH@�O=U�PD=P�OEJ?A�UKQ�GJKS�UKQ�=NA�PAHHEJC
=�HEA�UKQ�IQOP�>A�SEHHEJC�PK�O=U�PD=P�HUEJC�=O�=�CAJAN=H�QJERANO=H�LDAJKIAJKJ�EO
=??ALP=>HA�� QP�EB�ARANUKJA�HEA@�PDAJ�PDANA�SKQH@�>A�JK�LKEJP�PK�HUEJC�OEJ?A�JK�KJA
SKQH@�>AHEARA�=JUKJA��'P�EO�KJHU�>A?=QOA�DKJAOPU�SKNGO�SAHH�BKN�OK?EAPU�=O�=�SDKHA
=J@�EO�CAJAN=HHU�LN=?PE?A@�PD=P�HUEJC�ARAJ�>A?KIAO�LKOOE>HA��2D=P�EO�HUEJC�?=JJKP�>A
QJERANO=HEVA@�BKN�EP�@ALAJ@O�KJ�PDA�LNAATEOPAJ?A�KB�DKJAOPU�

1EIEH=N�@AIKJOPN=PEKJO�?=J�>A�I=@A�BKN�=?PEKJO�OQ?D�=O�LKHHQPEJC�>NA=GEJC
LNKIEOAO�=J@�?KIIEPPEJC�IKOP�?NEIAO�EJ?HQ@EJC�N=LA�IQN@AN�=J@�PDABP�� QP�PDAOA
=NA�PDA�A=OU�?=OAO�BKN�)=JPE=J�PDEJGANO��'J�PDA�CN=U�=NA=O�KB�HEBA�=O�EP�EO�HERA@�PDA
?KJOEOPAJ?U�PAOP�EO�KBPAJ�@EBBE?QHP�PK�=LLHU��'B�>NA=GEJC�=�LNKIEOA�SKQH@�O=RA�=�HEBA
PDAJ�)=JPE=J�PDKQCDP�>A?KIAO�@EBBE?QHP�PK�=LLHU��'B�OKIA�=IKQJP�KB�LKHHQPEKJ�?=J
=HHKS�AILHKUIAJP�=J@�PDA�D=NI�EO�IEJEI=H�KN�@EOP=JP�)=JPE=J�PDEJGEJC�EO�JKP�=HH
PD=P�DAHLBQH��$EJ=HHU�SA�ODKQH@�JKPA�PD=P�PDA�SAHH�GJKSJ�%KH@AJ�0QHA�^"K�QJPK
KPDANO�=O�UKQ�SKQH@�D=RA�PDAI�@K�QJPK�UKQ_�AILD=OEVAO�PDA�A=OEAN�KB�PDA�PSK
QJERANO=HEVEJC�NAMQENAIAJPO��LN=?PE?EJC�NARANOE>EHEPU�	^&KS�SKQH@�'�HEGA�EP�EB
OKIAKJA�@E@�PDEO�PK�IA�_
�

Social Justice Theory and Social Contract Theory

1K?E=H�FQOPE?A�PDAKNEOPO�SKNNU�=>KQP�^@EOPNE>QPERA�FQOPE?A_]PD=P�EO�SD=P�EO�PDA�B=EN
S=U�PK�@EOPNE>QPA�CKK@O�=IKJC�=�CNKQL�KB�LAKLHA��+=NTEOP�PDKQCDP�AILD=OEVAO�PD=P
IAI>ANO�KB�OK?EAPU�ODKQH@�>A�CERAJ�CKK@O�PK�=??KN@EJC�PK�PDAEN�JAA@O�� QP�PDEO
NA@EOPNE>QPEKJ�SKQH@�NAMQENA�=�CKRANJEJC�LKSAN�PK�@A?E@A�SDK�CAPO�SD=P�=J@�SDAJ�
!=LEP=HEOP�PDKQCDP�P=GAO�=�@EBBANAJP�=LLNK=?D�NAFA?PEJC�=JU�CEREJC�PD=P�EO�JKP
RKHQJP=NU��!ANP=EJ�A?KJKIEOPO�OQ?D�=O�PDA�H=PA�+EHPKJ�$NEA@I=J�	OAA�PDA�OE@A>=N�EJ
1A?PEKJ������!KNLKN=PEKJO�=J@�!KNLKN=PA�%KRANJ=J?A�
�=HOK�NAFA?P�PDA�JKPEKJ�PD=P�=
?KNLKN=PEKJ�D=O�=�@QPU�PK�CERA�PK�QJIAP�JAA@O�EJ�OK?EAPU�>AHEAREJC�PD=P�PDA
CKRANJIAJP�ODKQH@�LH=U�PD=P�NKHA��#RAJ�PDA�IKOP�@A@E?=PA@�BNAA�I=NGAP�?=LEP=HEOP
SEHH�KBPAJ�=@IEP�PDA�JAA@�BKN�OKIA�CKRANJIAJP�=J@�OKIA�BKNIO�KB�SAHB=NA]1K?E=H
1A?QNEPU�+A@E?=NA�=OOEOP=J?A�PK�BHKK@�OPNE?GAJ�=NA=O�DAHL�BKN��'"O�L=PEAJPO]=HKJC
SEPD�OKIA�LQ>HE?�CKK@O�	OQ?D�=O�@ABAJOA�A@Q?=PEKJ�DECDS=UO�L=NGO�=J@�OQLLKNP
KB�GAU�EJ@QOPNEAO�=BBA?PEJC�J=PEKJ=H�OA?QNEPU
�

!D=LPAN���!KNLKN=PA�1K?E=H�0AOLKJOE>EHEPU�=J@� QOEJAOO�#PDE?O

����+=FKN�#PDE?=H�.ANOLA?PERAO ��



.AKLHA�SDK�@K�JKP�OAA�PDA�JAA@�BKNpublic goods� 	EJ?HQ@EJC�H=SO�?KQNP�OUOPAIO
=J@�PDA�CKRANJIAJP�CKK@O�=J@�OANRE?AO�FQOP�?EPA@
�KBPAJ�MQAOPEKJ�SDU�PDANA�JAA@O
PK�>A�=�CKRANJIAJP�=P�=HH��-JA�NAOLKJOA�IECDP�>A�^5EPDKQP�CKRANJIAJP�PDANA
SKQH@�>A�JK�?KNLKN=PEKJO�_�2DKI=O�&K>>AO�>AHEARA@�PD=P�LAKLHA�EJ�=�^OP=PA�KB
J=PQNA_�SKQH@�N=PEKJ=HHU�?DKKOA�PK�D=RA�OKIA�BKNI�KB�CKRANJIAJP��&A�?=HHA@�PDEO
PDAsocial contract � �SDANA�LAKLHA�CERA�QL�?ANP=EJ�NECDPO�PK�CKRANJIAJP�EJ
AT?D=JCA�BKN�OA?QNEPU�=J@�?KIIKJ�>AJABEPO��'J�UKQN�KSJ�HERAO�=J@�EJ�PDEO�?KQNOA
UKQ�SEHH�OAA�=J�KJCKEJC�>=H=J?EJC�=?P�>APSAAJ�DQI=J�@AOENAO�BKN�BNAA@KI�=J@
DQI=J�@AOENAO�BKN�KN@AN��EP�EO�=J�=J?EAJP�PAJOEKJ��1KIA�?KIIAJP=PKNO�=HOK�OAA�=
GEJ@�KB�OK?E=H�?KJPN=?P�>APSAAJ�?KNLKN=PEKJO�=J@�OK?EAPU��EJ�AT?D=JCA�BKN�LANLAPQ=H
@QN=PEKJ�=J@�HEIEPA@�HE=>EHEPU�PDA�?KNLKN=PEKJ�D=O�OKIA�?KNNAOLKJ@EJC�@QPEAO
PKS=N@�OK?EAPU���HOK�EB�=�?KNLKN=PEKJ�EO�HAC=HHU�=�^LANOKJ_�=O�PDA�1QLNAIA�!KQNP
NA=BBENIA@�EJ������PDAJ�OKIA�SKQH@�=NCQA�PD=P�EB�PDEO�?KNLKN=PA�LANOKJ�?KIIEPO
PDNAA�BAHKJEAO�EP�ODKQH@�>A�HK?GA@�QL�BKN�HEBA�=J@�EPO�?KNLKN=PA�?D=NPAN�NARKGA@�

+K@ANJ�OK?E=H�?KJPN=?P�PDAKNEOPO�OQ?D�=O�2DKI=O�"KJ=H@OKJ�=J@�2DKI=O�"QJBAA
	Ties that Bind�����
�K>OANRA�PD=P�R=NEKQO�?KIIQJEPEAO�JKP�FQOP�J=PEKJO�I=GA�NQHAO
BKN�PDA�?KIIKJ�CKK@��7KQN�?KHHACA�KN�O?DKKH�EO�=�?KIIQJEPU�=J@�PDANA�=NA
?KIIQJEPEAO�SEPDEJ�PDA�O?DKKH�	BN=PANJEPEAO�OKNKNEPEAO�PDA�BKHGO�>ADEJ@�PDA�?KQJPAN
=P�PDA�?EN?QH=PEKJ�@AOG�PDA�LAKLHA�SDK�SKNG�PKCAPDAN�=P�PDA�QJERANOEPU�N=@EK
OP=PEKJ�PDA�OLKNPO�PA=IO�PDA�B=?QHPU�PDA�OPQ@AJPO�CAJAN=HHU�PDA�C=U�=J@�HAO>E=J
=HHE=J?A
�PD=P�D=RA�NQHAO�JKNIO�KN�OP=J@=N@O�PD=P�LAKLHA�?=J�>QU�EJPK�KN�JKP��'B�JKP
PDAU�?=J�ATEP�BNKI�PD=P�?KIIQJEPU�FQOP�=O�SA�=NA�BNAA�	PDKQCD�JKP�SEPDKQP�?KOP
�PK
NAFA?P�31�?EPEVAJODEL�=J@�P=GA�QL�NAOE@AJ?A�EJ�=JKPDAN�?KQJPNU�

"KJ=H@OKJ�=J@�"QJBAAaO�EJPACN=PERA�OK?E=H�?KJPN=?PO�PDAKNU�OPNAOOAO�PDA�EILKNP=J?A
KB�OPQ@UEJC�PDA�NQHAO�KB�OI=HHAN�?KIIQJEPEAO�=HKJC�SEPD�PDA�H=NCAN�OK?E=H�?KJPN=?PO
I=@A�EJ�OP=PAO�	OQ?D�=O�!KHKN=@K�KN�!=HEBKNJE=
�=J@�J=PEKJ�OP=PAO�	OQ?D�=O�PDA�3JEPA@
1P=PAO�KN�%ANI=JU
��-QN�!KJOPEPQPEKJ�?=J�>A�OAAJ�=O�=�BQJ@=IAJP=H�OK?E=H�?KJPN=?P�

'P�EO�EILKNP=JP�PK�NA=HEVA�PD=P�=�OK?E=H�?KJPN=?P�?=J�>A�?D=JCA@�>U�PDA�L=NPE?EL=JPO�EJ
=�?KIIQJEPU�FQOP�=O�PDA�31�!KJOPEPQPEKJ�?=J�>A�=IAJ@A@��1K?E=H�?KJPN=?P�PDAKNU�EO
PDQO�@UJ=IE?]EP�=HHKSO�BKN�OPNQ?PQN=H�=J@�KNC=JE?�?D=JCAO��'@A=HHU�PDA�OK?E=H
?KJPN=?P�OPNQ?G�>U�?EPEVAJO�=J@�PDA�CKRANJIAJP�=HHKSO�BKN�?ANP=EJ�BQJ@=IAJP=H
NECDPO�OQ?D�=O�PDKOA�SA�AJFKU�EJ�PDA�3JEPA@�1P=PAO�>QP�EP�JAA@�JKP��.AKLHA�?=J�CERA
QL�BNAA@KI�KNEAJPA@�NECDPO�	OQ?D�=O�PDA�NECDP�KB�BNAA�OLAA?D�KN�PDA�NECDP�PK�>A�BNAA
KB�QJNA=OKJ=>HA�OA=N?DAO�=J@�OAEVQNAO
�PK�OA?QNA�KN@AN�	BNAA@KI�BNKI�BA=N�BNAA@KI
BNKI�PANNKNEOI
��$KN�AT=ILHA�I=JU�?EPEVAJO�EJ�0QOOE=�JKS�IEOO�PDA�@=UO�SDAJ�PDA
)NAIHEJ�S=O�=HH�LKSANBQH��PDANA�S=O�HAOO�?NEIA�=J@�IKNA�AMQ=HEPU�=J@�LNA@E?P=>EHEPU
PK�HEBA�EJ�PDA�1KREAP�3JEKJ�ARAJ�EB�PDANA�S=O�HAOO�BNAA@KI�

�� %KK@O�PD=P�=NA�QOABQH�PK�OK?EAPU
	L=NGO�A@Q?=PEKJ�J=PEKJ=H
@ABAJOA�DECDS=UO
�PD=P�SKQH@
KN@EJ=NEHU�JKP�>A�LNK@Q?A@�>U
LNER=PA�AJPANLNEOA��.Q>HE?
CKK@O�NAMQENA�LQ>HE?�NARAJQAO
	P=TAO
�=J@�LKHEPE?=H�OQLLKNP�PK
>A�=@AMQ=PAHU�I=EJP=EJA@�

�� 2DA�E@A=�PD=P�LAKLHA�EJ�=�?EREH
OK?EAPU�D=RA�RKHQJP=NEHU�CERAJ
QL�OKIA�KB�PDAEN�BNAA@KIO�PK
D=RA�KN@ANA@�HE>ANPU�SEPD�PDA
=OOEOP=J?A�KB�=�CKRANJIAJP
PD=P�SEHH�OQLLKNP�PD=P�HE>ANPU�
&K>>AO�=J@�*K?GA�=NA
CAJAN=HHU�NAC=N@A@�=O�PDA
LNAAIEJAJP�OK?E=H�?KJPN=?P
PDAKNEOPO�

!D=LPAN���!KNLKN=PA�1K?E=H�0AOLKJOE>EHEPU�=J@� QOEJAOO�#PDE?O

����+=FKN�#PDE?=H�.ANOLA?PERAO ��



2DQO�PDA�NECDPO�PD=P�LAKLHA�D=RA]EJ�LKOEPERA�H=S]?KIA�BNKI�SD=PARAN�OK?E=H
?KJPN=?P�ATEOPO�EJ�PDA�OK?EAPU��2DEO�REAS�@EBBANO�BNKI�PD=P�KB�PDA�@AKJPKHKCEOPO�=J@
PD=P�KB�PDA�J=PQN=H�H=S�PDEJGANO�OQ?D�=O�%=J@DE�(AOQO�KN�+=NPEJ�*QPDAN�)EJC�(N�
SDK�>AHEARA@�PD=P�NECDPO�?KIA�BNKI�%K@�KN�EJ�HAOO�NAHECEKQO�PANIO�BNKI�OKIA
PN=JO?AJ@AJP�IKN=H�KN@AN�

�JKPDAN�EILKNP=JP�IKRAIAJP�EJ�APDE?O�=J@�OK?EAPU�EO�PDA�?KIIQJEP=NE=J�KQPHKKG�
!KIIQJEP=NE=JO�AILD=OEVA�PD=P�NECDPO�?=NNU�SEPD�PDAI�?KNNAOLKJ@EJC�@QPEAO��PD=P
EO�PDANA�?=JJKP�>A�=�NECDP�SEPDKQP�=�@QPU��'JPANAOPA@�OPQ@AJPO�I=U�SEOD�PK�ATLHKNA
PDA�SKNG�KB��IEP=E�#PVEKJE��#PVEKJE�S=O�=�BKQJ@AN�KB�PDA�!KIIQJEP=NE=J�,APSKNG
SDE?D�EO�=�CNKQL�KB�EJ@ERE@Q=HO�SDK�D=RA�?KIA�PKCAPDAN�PK�>KHOPAN�PDA�IKN=H�OK?E=H
=J@�LKHEPE?=H�AJRENKJIAJP��'P�?H=EIO�PK�>A�JKJOA?P=NE=J�JKJL=NPEO=J�=J@
EJPANJ=PEKJ=H�EJ�O?KLA�

2DA�NAH=PEKJODEL�>APSAAJ�NECDPO�=J@�@QPEAO]EJ�>KPD�H=S�=J@�APDE?O]?=HHO�BKN�OKIA
ATLH=J=PEKJO�

�� 'B�UKQ�D=RA�=�NECDP�KB�BNAA�ATLNAOOEKJ�PDA�CKRANJIAJP�D=O�=�@QPU�PK
NAOLA?P�PD=P�NECDP�>QP�?=J�LQP�NA=OKJ=>HA�HEIEPO�KJ�EP��$KN�AT=ILHA�UKQ
?=J�HAC=HHU�O=U�SD=PARAN�UKQ�S=JP�=>KQP�PDA�31�LNAOE@AJP�>QP�UKQ
?=JaP�CAP�=S=U�SEPD�PDNA=PAJEJC�PDA�LNAOE@AJPaO�HEBA��#RAJ�EB�UKQN
?NEPE?EOIO�=NA�OPNKJC�=J@�EJOEOPAJP�UKQ�D=RA�PDA�NECDP�	=J@�KQN
CKRANJIAJP�D=O�PDA�@QPU�PK�LNKPA?P�UKQN�NECDP
�PK�OLA=G�BNAAHU��'J
1EJC=LKNA�@QNEJC�PDA�����O�ARAJ�EJ@ENA?P�?NEPE?EOIO]IANA�DEJPO]KB
PDA�LKHEPE?=H�HA=@ANODEL�SANA�AJKQCD�PK�H=J@�UKQ�EJ�F=EH�KN�=P�HA=OP
OEHAJ?A�UKQ�SEPD�=�HE>AH�OQEP�

�� 0ECDPO�=J@�@QPEAO�ATEOP�JKP�KJHU�>APSAAJ�LAKLHA�=J@�PDAEN�CKRANJIAJPO
>QP�=HOK�>APSAAJ�EJ@ERE@Q=HO��7KQN�NECDP�PK�>A�BNAA�BNKI�LDUOE?=H
=OO=QHP�EO�LNKPA?PA@�>U�PDA�H=S�EJ�IKOP�OP=PAO�=J@�SDAJ�OKIAKJA�S=HGO
QL�PK�UKQ�=J@�LQJ?DAO�UKQ�EJ�PDA�JKOA�UKQN�NECDPO]=O�OAP�BKNPD�EJ�PDA
LKOEPERA�H=S�KB�UKQN�OP=PA]D=RA�>AAJ�REKH=PA@��2DQO�KPDAN�LAKLHA�D=RA
=�@QPU�PK�NAOLA?P�UKQN�NECDPO�=J@�PK�JKP�LQJ?D�UKQ�EJ�PDA�JKOA�

�� 7KQN�NECDP�EJ�HAC=H�PANIO�EO�KJHU�=O�CKK@�=O�UKQN�OK?EAPUaO�SEHHEJCJAOO�PK
LNKRE@A�HAC=H�NAIA@EAO�PDNKQCD�PDA�?KQNPO�=J@�LKHEPE?=H�EJOPEPQPEKJO�KB
OK?EAPU�

��@EOPEJ?PEKJ�>APSAAJ�>=OE?�NECDPO�=J@�JKJ>=OE?�NECDPO�I=U�=HOK�>A�EILKNP=JP�� =OE?
NECDPO�I=U�EJ?HQ@A�OQ?D�BQJ@=IAJP=H�AHAIAJPO�=O�BKK@�S=PAN�ODAHPAN�=J@�LDUOE?=H
O=BAPU���JKPDAN�@EOPEJ?PEKJ�EO�>APSAAJ�LKOEPERA�NECDPO�	PDA�NECDP�PK�>A=N�=NIO�PDA
NECDP�PK�RKPA�PDA�NECDP�KB�LNER=?U
�=J@�JAC=PERA�NECDPO�	PDA�NECDP�PK�>A�BNAA�BNKI
QJNA=OKJ=>HA�OA=N?DAO�=J@�OAEVQNAO�PDA�NECDP�PK�>A�BNAA�KB�?NQAH�KN�QJQOQ=H
LQJEODIAJPO
��7AP�=JKPDAN�EO�>APSAAJ�A?KJKIE?�KN�OK?E=H�NECDPO�	=@AMQ=PA�BKK@

!D=LPAN���!KNLKN=PA�1K?E=H�0AOLKJOE>EHEPU�=J@� QOEJAOO�#PDE?O

����+=FKN�#PDE?=H�.ANOLA?PERAO ��



SKNG�=J@�AJRENKJIAJP
�=J@�LKHEPE?=H�KN�?ERE?�NECDPO�	PDA�NECDP�PK�RKPA�PDA�NECDP�PK
AMQ=H�LNKPA?PEKJ�KB�PDA�H=SO�PDA�NECDP�PK�@QA�LNK?AOO
�

Aristotle and Virtue Theory
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JosephsonÕs Core Values Analysis and Decision Process
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PNQOPSKNPDU�	>U�>AEJC�DKJAOP�=J@�>U�GAALEJC�LNKIEOAO
�@KAO�I=GA�QO�IKNA
RENPQKQO�=O�@KAO�OP=UEJC�PNQA�PK�PDA�KPDAN�BERA�?KNA�R=HQAO�

,KPE?A�=HOK�PD=P�PDAOA�OET�?KNA�R=HQAO�OD=NA�OKIAPDEJC�EJ�?KIIKJ�SEPD�KPDAN
APDE?=H�R=HQAO�PD=P�=NA�HAOO�QJERANO=HHU�=CNAA@�QLKJ��+=JU�R=HQAO�P=QCDP�EJ�PDA
B=IEHU�KN�EJ�LH=?AO�KB�SKNODEL�=NA�JKP�CAJAN=HHU�=CNAA@�KJ�LN=?PE?A@�KN�=@IENA@�>U
=HH��1KIA�B=IEHEAO�=J@�EJ@ERE@Q=HO�>AHEARA�OPNKJCHU�EJ�PDA�RENPQA�KB�O=REJC�IKJAU�KN
EJ�=>OP=EJEJC�BNKI�=H?KDKH�KN�OAT�LNEKN�PK�I=NNE=CA��-PDANO�?HA=NHU�@K�JKP�KN�=P�HA=OP
@KJaP�=?P�KJ�PDAEN�>AHEABO��+KNAKRAN�EP�EO�LKOOE>HA�PK�D=RA�=J@�LN=?PE?A�?KNA�APDE?=H
R=HQAO�ARAJ�EB�UKQ�P=GA�KJ�DA=RU�@A>P�GJK?G�@KSJ�OARAN=H�@NEJGO�=�JECDP�KN�D=RA
BNAMQAJP�LNAI=NEP=H�OAT��1KIA�SKQH@�@EOLQPA�PDEO�O=UEJC�PD=P�UKQ�?=JaP�NA=HHU�HA=@�=
RENPQKQO�HEBA�EB�UKQ�CAP�EJPK�@A>P�@NEJG�DA=REHU�KN�AJC=CA�EJ�LNAI=NEP=H�OAT�� QP�PDA
LKEJP�DANA�EO�PD=P�OEJ?A�LAKLHA�@K�@EO=CNAA�EJ�PDAOA�=NA=O�PDA�APDE?=H�PN=EPO�KB�PDNEBP
PAILAN=J?A�=J@�OATQ=H�=>OPEJAJ?A�@K�JKP�D=RA�PDA�QJ=JEIEPU�KB�=LLNKR=H�PD=P�PDA
OET�?KNA�R=HQAO�@K�

2DA�EILKNP=J?A�KB�=J�EJ@ERE@Q=HaO�D=REJC�PDAOA�?KJOEOPAJP�MQ=HEPEAO�KB�?D=N=?PAN�EO
SAHH�GJKSJ��-BPAJ�SA�NAIAI>AN�PDA�H=OP�>=@�PDEJC�=�LANOKJ�@E@�B=N�IKNA�PD=J�=JU
KN�=HH�LNAREKQO�CKK@�=?PO��$KN�AT=ILHA�#HEKP�1LEPVAN�=J@� EHH�!HEJPKJ�=NA�IKNA
NA=@EHU�NAIAI>ANA@�>U�LAKLHA�BKN�PDAEN�H=OP�SKNOP�=?PO�PD=J�BKN�=JU�CKK@�PDAU
=??KILHEODA@�=O�LQ>HE?�OANR=JPO���O�BKN�=�?KIL=JU�EPO�CKK@�NALQP=PEKJ�=HOK�D=O�=J
EJ?=H?QH=>HA�R=HQA�PD=P�SDAJ�HKOP�P=GAO�=�CNA=P�@A=H�KB�PEIA�=J@�SKNG�PK�NA?KRAN�
1DAHH�,EGA�=J@�KPDAN�?KIL=JEAO�D=RA�@EO?KRANA@�PD=P�PDANA�EO�=�I=NGAP�BKN
IKN=HEPU�DKSARAN�@EBBE?QHP�PK�IA=OQNA�=J@�PD=P�JKP�L=UEJC�=PPAJPEKJ�PK�>QOEJAOO
APDE?O�KBPAJ�?KIAO�=P�=�OANEKQO�LNE?A��'J�PDA�L=OP�BEBPAAJ�UA=NO�PDA�?=NAAN�KB�APDE?O
=J@�?KILHE=J?A�KBBE?AN�D=O�AIANCA@�L=NPHU�=O�=�NAOQHP�KB�?NEIEJ=H�LNK?AA@EJCO
=C=EJOP�?KIL=JEAO�>QP�=HOK�>A?=QOA�I=FKN�?KIL=JEAO�D=RA�BKQJ@�PD=P�NALQP=PEKJO
?=JJKP�>A�NA?KRANA@�NAPNK=?PERAHU�>QP�IQOP�>A�LQNOQA@�LNK=?PERAHU��$KN�EJ@ERE@Q=HO
�NEOPKPHA�AILD=OEVA@�PDA�LN=?PE?A�KB�RENPQA�PK�PDA�LKEJP�SDANA�RENPQA�>A?KIAO�=
D=>EP��!KIL=JEAO�=NA�CN=@Q=HHU�HA=NJEJC�PDA�O=IA�HAOOKJ�
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KEY TAKEAWAY

2DNKQCDKQP�DEOPKNU�LAKLHA�D=RA�LKJ@ANA@�SD=P�EP�IA=JO�^PK�@K�SD=P�EO
NECDP�_�1KIA�KB�PDA�I=EJ�=JOSANO�D=RA�?KIA�BNKI�PDA�@EBBANEJC�LANOLA?PERAO
KB�QPEHEP=NE=J�PDKQCDP��@QPU�>=OA@�KN�@AKJPKHKCE?=H�PDKQCDP��OK?E=H�?KJPN=?P
PDAKNU��=J@�RENPQA�APDE?O�
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EXERCISES

678�+KPKN�!KNLKN=PEKJ�>ACEJO�PK�CAP�?QOPKIAN�?KILH=EJPO�=>KQP�PSK�IK@AHO
KB�EPO�=QPKIK>EHAO��!QOPKIANO�D=RA�D=@�JA=N�@A=PD�ATLANEAJ?AO�BNKI�OQ@@AJ
=??AHAN=PEKJ��PDAU�SKQH@�>A�@NEREJC�=HKJC�=�DECDS=U�=P�JKNI=H�OLAA@�SDAJ
OQ@@AJHU�PDA�?=N�SKQH@�>ACEJ�PK�=??AHAN=PA�=J@�ABBKNPO�PK�OPKL�PDA
=??AHAN=PEKJ�>U�>N=GEJC�B=EH�PK�SKNG��"NERANO�?KQH@�PQNJ�KBB�PDA�ECJEPEKJ�=J@
?KIA�PK�=�O=BA�OPKL�>QP�678�@KAO�JKP�EJOPNQ?P�>QUANO�KB�EPO�?=NO�PK�@K�OK�JKN
EO�PDEO�=�?KIIKJ�NA=?PEKJ�=IKJC�@NERANO�SDK�ATLANEAJ?A�OQ@@AJ
=??AHAN=PEKJ�

'JPANJ=H�EJRAOPEC=PEKJO�KB�D=HB�=�@KVAJ�=??E@AJPO�EJ�31�HK?=PEKJO�?KIA�PK�PDA
?KJ?HQOEKJ�PD=P�PDA�=??E@AJPO�=NA�JKP�>AEJC�?=QOA@�>U�@NERANO�SDK�IEOP=GA
PDA�C=O�LA@=H�BKN�PDA�>N=GA�LA@=H��'J�B=?P�PDANA�=LLA=NO�PK�>A�=�LKOOE>HA�BH=S
EJ�>KPD�IK@AHO�LAND=LO�EJ�=�OAIE?KJ@Q?PKN�?DEL�PD=P�I=GAO�OQ@@AJ
=??AHAN=PEKJ�D=LLAJ��'JPANBANAJ?A�>U�BHKKN�I=PO�=J@�LKKNHU�@AOECJA@�C=O
LA@=HO�@K�JKP�OAAI�PK�>A�PDA�LNK>HAI�

'P�EO�RKHQJP=NU�PK�NALKNP�PDAOA�EJ?E@AJPO�PK�PDA�,=PEKJ=H�&ECDS=U�2N=BBE?�=J@
1=BAPU��@IEJEOPN=PEKJ�	,&21�
�>QP�PDA�?KIL=JU�@A?E@AO�PD=P�EP�SEHH�S=EP
=SDEHA�=J@�OAA�EB�PDANA�=NA�IKNA�?KILH=EJPO��0A?=HHEJC�PDA�PSK�IK@AHO�OK
PD=P�HK?=H�@A=HANO�=J@�PDAEN�IA?D=JE?O�?KQH@�AT=IEJA�PDAI�EO�=HOK�=J�KLPEKJ
>QP�EP�SKQH@�>A�ATPNAIAHU�?KOPHU��!KIL=JU�ATA?QPERAO�=NA�=S=NA�PD=P
MQ=NPANHU�=J@�=JJQ=H�LNKBEP�=J@�HKOO�OP=PAIAJPO�KJ�SDE?D�PDAEN�>KJQOAO
@ALAJ@�?KQH@�>A�@A?EOERAHU�SKNOA�SEPD�=�NA?=HH��2DAU�@A?E@A�PD=P�KJ�=�?KOP�
>AJABEP�>=OEO�EP�I=GAO�IKNA�OAJOA�PK�S=EP�QJPEH�PDANA�=NA�IKNA�=??E@AJPO�=J@
IKNA�@=P=���BPAN�=�DQJ@NA@�KN�IKNA�=??E@AJPO�=J@�JA=NHU�BEBPAAJ�B=P=HEPEAO
PDA�?KIL=JU�EJOPEPQPAO�=�OAHA?PERA�NA?=HH�OPEHH�JKP�JKPEBUEJC�,&21��SDE?D
D=O�EPO�KSJ�ATLANPO�=J@�PDA�=QPDKNEPU�PK�KN@AN�678�PK�@K�=�BQHH�NA?=HH�KB�=HH
=BBA?PA@�IK@AHO�

#TLANPO�D=RA�=@REOA@�678�PD=P�OP=J@=N@�B=EHQNA�=J=HUOEO�IAPDK@KHKCU
NAMQENAO�PD=P�PDA�?KIL=JU�K>P=EJ�=>OKHQPAHU�ARANU�678�RADE?HA�PD=P�D=O
ATLANEAJ?A@�OQ@@AJ�=??AHAN=PEKJ�QOEJC�IE?NKO?KLE?�=J=HUOEO�KB�=HH�?NEPE?=H
?KILKJAJPO�KB�PDA�AHA?PNKJE?�OUOPAI��2DA�?KIL=JU�@KAO�JKP�SEOD�PK�P=GA
PD=P�=@RE?A�=O�EP�SKQH@�>A]=O�KJA�PKL�ATA?QPERA�LQP�EP]^PKK�PEIA�
?KJOQIEJC�=J@�ATLAJOERA�_

�� !=J�678aO�=LLNK=?D�PK�PDEO�LNK>HAI�>A�FQOPEBEA@�QJ@AN�QPEHEP=NE=J
PDAKNU��'B�OK�DKS��'B�JKP�SDU�JKP�

�� 5D=P�SKQH@�)=JP�=@REOA�678�PK�@K��#TLH=EJ�
�� 5D=P�SKQH@�PDA�^RENPQKQO_�=LLNK=?D�>A�BKN�678�EJ�PDEO�OEPQ=PEKJ�
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2.3 An Ethical Decision Model

LEARNING OBJECTIVE

�� 3J@ANOP=J@�KJA�IK@AH�BKN�APDE?=H�@A?EOEKJ�I=GEJC��=�LNK?AOO�PK�=NNERA�=P
PDA�IKOP�APDE?=H�KLPEKJ�BKN�=J�EJ@ERE@Q=H�KN�=�>QOEJAOO�KNC=JEV=PEKJ
QOEJC�=�RENPQA�APDE?O�=LLNK=?D�?KI>EJA@�SEPD�OKIA�AHAIAJPO�KB
OP=GADKH@AN�=J=HUOEO�=J@�QPEHEP=NE=JEOI�

JosephsonÕs Core Values Model

-J?A�UKQ�NA?KCJEVA�PD=P�PDANA�EO�=�@A?EOEKJ�PD=P�EJRKHRAO�APDE?=H�FQ@CIAJP�+E?D=AH
(KOALDOKJ�SKQH@�BENOP�D=RA�UKQ�=OG�=O�I=JU�MQAOPEKJO�=O�=NA�JA?AOO=NU�PK�CAP�=�BQHH
>=?GCNKQJ@�KJ�PDA�NAHAR=JP�B=?PO��2DAJ�=OOQIEJC�UKQ�D=RA�=HH�PDA�JAA@A@
EJBKNI=PEKJ�PDA�@A?EOEKJ�LNK?AOO�EO�=O�BKHHKSO�

�� '@AJPEBU�PDA�OP=GADKH@ANO��2D=P�EO�SDK�=NA�PDA�LKPAJPE=H�C=EJANO�=J@
HKOANO�EJ�PDA�R=NEKQO�@A?EOEKJO�PD=P�IECDP�>A�I=@A�DANA�

�� '@AJPEBU�OARAN=H�HEGAHU�KN�NA=OKJ=>HA�@A?EOEKJO�PD=P�?KQH@�>A�I=@A�
�� !KJOE@AN�SDE?D�OP=GADKH@ANO�C=EJ�KN�HKOA�SEPD�A=?D�@A?EOEKJ�
�� "APANIEJA�SDE?D�@A?EOEKJ�O=PEOBEAO�PDA�CNA=PAOP�JQI>AN�KB�?KNA�R=HQAO�
�� 'B�PDANA�EO�JK�@A?EOEKJ�PD=P�O=PEOBEAO�PDA�CNA=PAOP�JQI>AN�KB�?KNA�R=HQAO

PNU�PK�@APANIEJA�SDE?D�@A?EOEKJ�@AHERANO�PDA�CNA=PAOP�CKK@�PK�PDA
R=NEKQO�OP=GADKH@ANO�

'P�EO�KBPAJ�DAHLBQH�PK�E@AJPEBU�SDK�	KN�SD=P�CNKQL
�EO�PDA�IKOP�EILKNP=JP
OP=GADKH@AN�=J@�SDU��'J�+EHPKJ�$NEA@I=JaO�REAS�EP�SEHH�=HS=UO�>A�PDA�OD=NADKH@ANO�
'J�PDA�REAS�KB�(KDJ�+=?GAU�PDA�!#-�KB�5DKHA�$KK@O�+=NGAP�PDA�HKJC�PANI�RE=>EHEPU
=J@�LNKBEP=>EHEPU�KB�PDA�KNC=JEV=PEKJ�I=U�NAMQENA�PD=P�?QOPKIANO�?KIA�BENOP�KN�=P
PEIAO�OKIA�KPDAN�OP=GADKH@AN�CNKQL�	OAA�^!KJO?EKQO�!=LEP=HEOI_�EJ1A?PEKJ����
�!KNLKN=PEKJO�=J@�!KNLKN=PA�%KRANJ=J?A�
�
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The Core Values

&ANA�=NA�PDA�?KNA�R=HQAO�=J@�PDAEN�OQ>?KILKJAJPO�=O�@ARAHKLA@�>U�PDA
(KOALDOKJ�'JOPEPQPA�KB�#PDE?O�

Trustworthiness: Be honest]PAHH�PDA�PNQPD�PDA�SDKHA�PNQPD�=J@�JKPDEJC�>QP
PDA�PNQPD��>A�OEJ?ANA�BKNPDNECDP��@KJaP�@A?AERA�IEOHA=@�KN�>A�PNE?GU�SEPD�PDA
PNQPD��@KJaP�?DA=P�KN�OPA=H�=J@�@KJaP�>APN=U�=�PNQOP�Demonstrate integrity]OP=J@
QL�BKN�SD=P�UKQ�>AHEARA�S=HG�PDA�S=HG�=O�SAHH�=O�P=HGEJC�PDA�P=HG��>A�SD=P�UKQ
OAAI�PK�>A��ODKS�?KIIEPIAJP�=J@�?KQN=CA�Be loyal]OP=J@�>U�UKQN�B=IEHU
BNEAJ@O�?K�SKNGANO�?KIIQJEPU�=J@�J=PEKJ��>A�@EO?NAAP�SEPD�EJBKNI=PEKJ�PD=P
?KIAO�EJPK�UKQN�D=J@O��@KJaP�OLNA=@�NQIKNO�KN�AJC=CA�EJ�D=NIBQH�CKOOEL��@KJaP
REKH=PA�UKQN�LNEJ?ELHAO�FQOP�PK�SEJ�BNEAJ@ODEL�KN�=LLNKR=H��@KJaP�=OG�=�BNEAJ@�PK
@K�OKIAPDEJC�PD=P�EO�SNKJC�Keep promises]GAAL�UKQN�SKN@�DKJKN�UKQN
?KIIEPIAJPO�=J@�L=U�UKQN�@A>PO��NAPQNJ�SD=P�UKQ�>KNNKS�

Respect:(Q@CA�LAKLHA�KJ�PDAEN�IANEPO�JKP�PDAEN�=LLA=N=J?A��>A�?KQNPAKQO
LKHEPA�=LLNA?E=PERA�=J@�=??ALPEJC�KB�@EBBANAJ?AO��NAOLA?P�KPDANOa�NECDP�PK�I=GA
@A?EOEKJO�=>KQP�PDAEN�KSJ�HERAO��@KJaP�=>QOA�@AIA=J�IEOPNA=P�=JUKJA��@KJaP
QOA�I=JELQH=PA�ATLHKEP�KN�P=GA�=@R=JP=CA�KB�KPDANO�

Responsibility:  A�=??KQJP=>HA]PDEJG�=>KQP�PDA�?KJOAMQAJ?AO�KJ�UKQNOAHB�=J@
KPDANO�HEGAHU�PK�>A�=BBA?PA@�>ABKNA�UKQ�=?P��>A�NAHE=>HA��LANBKNI�UKQN�@QPEAO��P=GA
NAOLKJOE>EHEPU�BKN�PDA�?KJOAMQAJ?AO�KB�UKQN�?DKE?AO��OAP�=�CKK@�AT=ILHA�=J@
@KJaP�I=GA�AT?QOAO�KN�P=GA�?NA@EP�BKN�KPDAN�LAKLHAaO�SKNG��.QNOQA�AT?AHHAJ?A�
"K�UKQN�>AOP�@KJaP�MQEP�A=OEHU�LANOARANA�>A�@EHECAJP�I=GA�=HH�UKQ�@K�SKNPDU�KB
LNE@A��#TAN?EOA�OAHB�NAOPN=EJP]>A�@EO?ELHEJA@�GJKS�PDA�@EBBANAJ?A�>APSAAJ�SD=P
UKQ�D=RA�=�NECDP�PK�@K�=J@�SD=P�EO�NECDP�PK�@K�

Fairness: 2NA=P�=HH�LAKLHA�B=ENHU�>A�KLAJ�IEJ@A@��HEOPAJ��?KJOE@AN�KLLKOEJC
REASLKEJPO��>A�?KJOEOPAJP��QOA�KJHU�=LLNKLNE=PA�?KJOE@AN=PEKJO��@KJaP�HAP
LANOKJ=H�BAAHEJCO�EILNKLANHU�EJPANBANA�SEPD�@A?EOEKJO��@KJaP�P=GA�QJB=EN
=@R=JP=CA�KB�IEOP=GAO��@KJaP�P=GA�IKNA�PD=J�UKQN�B=EN�OD=NA�

Caring: 1DKS�UKQ�?=NA�=>KQP�KPDANO�PDNKQCD�GEJ@JAOO�?=NEJC�OD=NEJC
?KIL=OOEKJ�=J@�AIL=PDU��PNA=P�KPDANO�PDA�S=U�UKQ�S=JP�PK�>A�PNA=PA@��@KJaP�>A
OAHBEOD�IA=J�?NQAH�KN�EJOAJOEPERA�PK�KPDANOa�BAAHEJCO�
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Citizenship: .H=U�>U�PDA�NQHAO�K>AU�H=SO��@K�UKQN�OD=NA�NAOLA?P�=QPDKNEPU�OP=U
EJBKNIA@�RKPA�LNKPA?P�UKQN�JAECD>KNO�L=U�UKQN�P=TAO��>A�?D=NEP=>HA�DAHL�UKQN
?KIIQJEPU��LNKPA?P�PDA�AJRENKJIAJP�?KJOANRA�NAOKQN?AO�

5DAJ�EJ@ERE@Q=HO�=J@�KNC=JEV=PEKJO�?KJBNKJP�APDE?=H�LNK>HAIO�PDA�?KNA�R=HQAO
@A?EOEKJ�IK@AH�KBBANA@�>U�(KOALDOKJ�CAJAN=HHU�SKNGO�SAHH�	�
�PK�?H=NEBU�PDA�C=EJO
=J@�HKOOAO�KB�PDA�R=NEKQO�OP=GADKH@ANO�SDE?D�PDAJ�N=EOAO�APDE?=H�=S=NAJAOO�KJ�PDA
L=NP�KB�PDA�@A?EOEKJ�I=GAN�=J@�	�
�PK�LNKRE@A�=�B=ENHU�NAHE=>HA�CQE@A�=O�PK�SD=P�PDA
IKOP�APDE?=H�@A?EOEKJ�SKQH@�>A��'J�JEJA�KQP�KB�PAJ�?=OAO�OPAL���EJ�PDA�@A?EOEKJ
LNK?AOO�EO�JKP�JAA@A@�

2D=P�O=E@�EP�@KAO�JKP�BKHHKS�PD=P�OPQ@AJPO�	KN�I=J=CANO
�SKQH@�JA?AOO=NEHU�=?P�EJ
=??KN@�SEPD�PDA�NAOQHPO�KB�PDA�?KNA�R=HQAO�@A?EOEKJ�LNK?AOO��2DANA�=NA�I=JU
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>KPD�EJ@ERE@Q=HHU�=J@�EJ�KNC=JEV=PEKJO��2DAOA�LNAOOQNAO�=J@�?KJOPN=EJPO�PAJ@�PK
?KILNKIEOA�E@A=H�KN�PDA�IKOP�APDE?=H�OKHQPEKJO�BKN�EJ@ERE@Q=HO�=J@�BKN
KNC=JEV=PEKJO��$KN�=�>QOEJAOO�KJA�AOOAJPE=H�LNK>HAI�EO�PD=P�APDE?O�?=J�?KOP�PDA
KNC=JEV=PEKJ�IKJAU�KN�NAOKQN?AO�=P�HA=OP�EJ�PDA�ODKNP�PANI��"KEJC�PDA�IKOP�APDE?=H
PDEJC�SEHH�KBPAJ�=LLA=N�PK�>A�OKIAPDEJC�PD=P�B=EHO�PK�I=TEIEVA�LNKBEPO�EJ�PDA�ODKNP
PANI�KN�PD=P�I=U�OAAI�LKEJPHAOO�>A?=QOA�EB�UKQ�KN�UKQN�KNC=JEV=PEKJ�=?PO�APDE?=HHU
KPDANO�SEHH�JKP�=J@�OK?EAPU�SEHH�>A�JK�>APPAN�KBB�=JUS=U�
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EXERCISE

�� !KJOE@AN�678�EJ�PDA�ATAN?EOAO�BKN1A?PEKJ��������(KOALDOKJaO�!KNA�4=HQAO
�J=HUOEO�=J@�"A?EOEKJ�.NK?AOO�=J@�QOA�PDA�?KNA�R=HQAO�@A?EOEKJ�I=GEJC
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2.4 Corporations and Corporate Governance

LEARNING OBJECTIVES
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Legal Organization of the Corporation

Figure 2.1Corporate Legal Structure
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Shareholders and Stakeholders
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Maximizing Profits: Milton Friedman

#?KJKIEOP�+EHPKJ�$NEA@I=J�EO�KBPAJ�MQKPA@�=O�D=REJC�O=E@�PD=P�PDA�KJHU�IKN=H�@QPU
=�?KNLKN=PEKJ�D=O�EO�PK�I=GA�PDA�IKOP�LKOOE>HA�IKJAU�KN�PK�I=TEIEVA�LNKBEPO�BKN�EPO
OPK?GDKH@ANO��$NEA@I=JaO�>AHEABO�=NA�JKPA@�=P�HAJCPD�	OAA�OE@A>=N�KJ�$NEA@I=JaO
=NPE?HA�BNKI�PDANew York Times
�>QP�DA�=OOANPA@�EJ�=�JKS�B=IKQO������=NPE?HA�PD=P
EJ�=�BNAA�OK?EAPU�^PDANA�EO�KJA�=J@�KJHU�KJA�OK?E=H�NAOLKJOE>EHEPU�KB�>QOEJAOO��PK�QOA
EPO�NAOKQN?AO�=J@�AJC=CA�EJ�=?PEREPEAO�@AOECJA@�PK�EJ?NA=OA�EPO�LNKBEPO�=O�HKJC�=O�EP
OP=UO�SEPDEJ�PDA�NQHAO�KB�PDA�C=IA�SDE?D�EO�PK�O=U�AJC=CAO�EJ�KLAJ�=J@�BNAA

!D=LPAN���!KNLKN=PA�1K?E=H�0AOLKJOE>EHEPU�=J@� QOEJAOO�#PDE?O

����!KNLKN=PEKJO�=J@�!KNLKN=PA�%KRANJ=J?A ��



?KILAPEPEKJ�SEPDKQP�@A?ALPEKJ�=J@�BN=Q@�_�5D=P�BKHHKSO�EO�=�I=FKN�LKNPEKJ�KB�SD=P
$NEA@I=J�D=@�PK�O=U�EJ������

!D=LPAN���!KNLKN=PA�1K?E=H�0AOLKJOE>EHEPU�=J@� QOEJAOO�#PDE?O

����!KNLKN=PEKJO�=J@�!KNLKN=PA�%KRANJ=J?A ��



ÒThe Social Responsibility of Business Is to Increase Its
ProfitsÓ
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Stakeholder Theory
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Accountability Is Often Weak
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Ethics Codes
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Managing by Numbers: The Sears Auto Center Story
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2.5 Summary and Exercises

Summary
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EXERCISES
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SELF-TEST QUESTIONS
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Chapter 3

Courts and the Legal Process
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3.1 The Relationship between State and Federal Court Systems in the
United States
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3.2 The Problem of Jurisdiction
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Summary of Rules on Subject Matter Jurisdiction
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Robinson v. Audi
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Substantive Law Issue Law to be Applied

*E=>EHEPU�BKN�EJFQNU�?=QOA@�>U�PKNPEKQO
?KJ@Q?P

1P=PA�EJ�SDE?D�PDA�EJFQNU�S=O�EJBHE?PA@

0A=H�LNKLANPU 1P=PA�SDANA�PDA�LNKLANPU�EO�HK?=PA@

.ANOKJ=H�.NKLANPU��EJDANEP=J?A
"KIE?EHA�KB�@A?A=OA@�	JKP�HK?=PEKJ�KB
LNKLANPU


!KJPN=?P��R=HE@EPU 1P=PA�EJ�SDE?D�?KJPN=?P�S=O�I=@A

!KJPN=?P��>NA=?D
1P=PA�EJ�SDE?D�?KJPN=?P�S=O�PK�>A
LANBKNIA@�

*Or, in many states, the state with the most significant contacts with the contractual
activities

Note: Choice-of-law clauses in a contract will ordinarily be honored by judges in state
and federal courts.

Legal Procedure, Including Due Process and Personal Jurisdiction
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PDA�R=NEKQO�H=SO�PD=P�CKRANJ�=HH�?EREH�LNK?A@QNAO�EJ�=�OP=PA�KN�EJ�PDA�BA@AN=H�OUOPAI�
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I=U�=PP=?G�PDA�KPDANaO�?=OA�PDNKQCD�LNKKBO�=J@�?NKOO�AT=IEJ=PEKJ��#RANU�LANOKJ�EJ
PDA�3JEPA@�1P=PAO�SDK�SEODAO�PK�P=GA�=�?=OA�PK�?KQNP�EO�AJPEPHA@�PK�DENA�=�H=SUAN��2DA
H=SUAN�SKNGO�BKN�DEO�?HEAJP�JKP�PDA�?KQNP�=J@�OANRAO�DEI�=O�=J�=@RK?=PA�KN
OQLLKNPAN��2DA�?HEAJPaO�CK=H�EO�PK�LANOQ=@A�PDA�?KQNP�KB�PDA�=??QN=?U�=J@�FQOPJAOO�KB
DEO�LKOEPEKJ��2DA�H=SUANaO�@QPU�EO�PK�OD=LA�PDA�ARE@AJ?A�=J@�PDA�=NCQIAJP]PDA�HEJA
KB�NA=OKJEJC�=>KQP�PDA�ARE@AJ?A]PK�=@R=J?A�DEO�?HEAJPaO�?=QOA�=J@�LANOQ=@A�PDA
?KQNP�KB�EPO�NECDPJAOO��2DA�H=SUAN�BKN�PDA�KLLKOEJC�L=NPU�SEHH�>A�@KEJC�PDA�O=IA
PDEJC�KB�?KQNOA�BKN�DAN�?HEAJP��2DA�FQ@CA�	KN�EB�KJA�EO�OEPPEJC�PDA�FQNU
�IQOP�OKNP
KQP�PDA�B=?PO�=J@�NA=?D�=�@A?EOEKJ�BNKI�PDEO�?NKOO�BENA�KB�ARE@AJ?A�=J@�=NCQIAJP�

2DA�IAPDK@�KB�=@FQ@E?=PEKJ]PDA�=?P�KB�I=GEJC�=J�KN@AN�KN�FQ@CIAJP]D=O�OARAN=H
EILKNP=JP�BA=PQNAO��$ENOP�EP�BK?QOAO�PDA�?KJBHE?PEJC�EOOQAO��-PDAN�OA?KJ@=NU
?KJ?ANJO�=NA�IEJEIEVA@�KN�AT?HQ@A@�=HPKCAPDAN��0AHAR=J?A�EO�=�GAU�?KJ?ALP�EJ�=JU
PNE=H��2DA�FQ@CA�EO�NAMQENA@�PK�@A?E@A�PDA�MQAOPEKJO�LNAOAJPA@�=P�PDA�PNE=H�JKP�PK�P=HG
=>KQP�NAH=PA@�I=PPANO��1A?KJ@�=@FQ@E?=PEKJ�NAMQENAO�PD=P�PDA�FQ@CAaO�@A?EOEKJ�>A
NA=OKJA@�=J@�PD=P�EO�SDU�FQ@CAO�SNEPA�KLEJEKJO�ATLH=EJEJC�PDAEN�@A?EOEKJO�	=J
KLEJEKJ�I=U�>A�KIEPPA@�SDAJ�PDA�RAN@E?P�?KIAO�BNKI�=�FQNU
��2DEN@�PDA�FQ@CAaO
@A?EOEKJ�IQOP�JKP�KJHU�>A�NA=OKJA@�>QP�=HOK�>A�NAOLKJOERA�PK�PDA�?=OA�LNAOAJPA@�
PDA�FQ@CA�EO�JKP�BNAA�PK�O=U�PD=P�PDA�?=OA�EO�QJEILKNP=JP�=J@�PD=P�DA�PDANABKNA�SEHH
ECJKNA�EP��3JHEGA�KPDAN�>N=J?DAO�KB�CKRANJIAJP�PD=P�=NA�BNAA�PK�ECJKNA�LNK>HAIO
LNAOOEJC�QLKJ�PDAI�FQ@CAOmust@A?E@A�?=OAO��	$KN�AT=ILHA�=�HACEOH=PQNA�JAA@�JKP
AJ=?P�=�H=S�JK�I=PPAN�DKS�I=JU�LAKLHA�LAPEPEKJ�EP�PK�@K�OK�
�$KQNPD�PDA�?KQNP�IQOP
NAOLKJ@�EJ�=�?ANP=EJ�S=U��2DA�FQ@CA�IQOP�L=U�=PPAJPEKJ�PK�PDA�L=NPEAOa�=NCQIAJPO
=J@�DEO�@A?EOEKJ�IQOP�NAOQHP�BNKI�PDAEN�LNKKBO�=J@�=NCQIAJPO��#RE@AJ?A�PD=P�EO�JKP
LNAOAJPA@�=J@�HAC=H�=NCQIAJPO�PD=P�=NA�JKP�I=@A�?=JJKP�>A�PDA�>=OEO�BKN�SD=P�PDA
FQ@CA�@A?E@AO���HOK�FQ@CAO�=NA�>KQJ@�>U�OP=J@=N@O�KB�SAECDEJC�ARE@AJ?A��PDA
>QN@AJ�KB�LNKKB�EJ�=�?EREH�?=OA�EO�CAJAN=HHU�=�^LNALKJ@AN=J?A�KB�PDA�ARE@AJ?A�_

'J�=HH�?=OAO�PDA�LH=EJPEBB]PDA�L=NPU�I=GEJC�=�?H=EI�=J@�EJEPE=PEJC�PDA�H=SOQEP�	EJ�=
?NEIEJ=H�?=OA�PDA�LH=EJPEBB�EO�PDA�LNKOA?QPEKJ
]D=O�PDA�>QN@AJ�KB�LNKREJC�DEO�?=OA��'B
DA�B=EHO�PK�LNKRA�EP�PDA�@ABAJ@=JP]PDA�L=NPU�>AEJC�OQA@�KN�LNKOA?QPA@]SEHH�SEJ�

!NEIEJ=H�LNKOA?QPEKJO�?=NNU�PDA�IKOP�NECKNKQO�>QN@AJ�KB�LNKKB��PDA�CKRANJIAJP
IQOP�LNKRA�EPO�?=OA�=C=EJOP�PDA�@ABAJ@=JPbeyond a reasonable doubt��2D=P�EO�ARAJ�EB�EP
OAAIO�RANU�HEGAHU�PD=P�PDA�@ABAJ@=JP�?KIIEPPA@�PDA�?NEIA�=O�HKJC�=O�PDANA�NAI=EJO
OKIA�NA=OKJ=>HA�@KQ>P]LAND=LO�DA�S=O�JKP�?HA=NHU�E@AJPEBEA@�=O�PDA�?QHLNEP
LAND=LO�DA�D=O�=J�=HE>E�PD=P�?KQH@�>A�HACEPEI=PA]PDA�FQNU�IQOP�RKPA�PK�=?MQEP�N=PDAN
PD=J�?KJRE?P�

 U�?KJPN=OP�PDA�>QN@AJ�KB�LNKKB�EJ�KN@EJ=NU�?EREH�?=OAO]PDKOA�@A=HEJC�SEPD
?KJPN=?PO�LANOKJ=H�EJFQNEAO�=J@�IKOP�KB�PDA�?=OAO�EJ�PDEO�>KKG]EO�=preponderance of
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the evidence�SDE?D�IA=JO�PD=P�PDA�LH=EJPEBBaO�ARE@AJ?A�IQOP�KQPSAECD�SD=PARAN
ARE@AJ?A�PDA�@ABAJ@=JP�?=J�IQOPAN�PD=P�?=OPO�@KQ>PO�KJ�PDA�LH=EJPEBBaO�?H=EI��2DEO�EO
JKP�IANAHU�=�I=PPAN�KB�?KQJPEJC�PDA�JQI>AN�KB�SEPJAOOAO�KN�KB�PDA�HAJCPD�KB�PEIA
PD=P�PDAU�P=HG��PDA�FQ@CA�EJ�=�PNE=H�SEPDKQP�=�FQNU�	=�>AJ?D�PNE=H
�KN�PDA�FQNU�SDANA
KJA�EO�EIL=JAHA@�IQOP�=LLHU�PDA�LNALKJ@AN=J?A�KB�ARE@AJ?A�PAOP�>U�@APANIEJEJC
SDE?D�OE@A�D=O�PDA�CNA=PAN�SAECDP�KB�?NA@E>HA�NAHAR=JP�ARE@AJ?A�

�@FQ@E?=PEKJ�=J@�PDA�=@RANO=NU�OUOPAI�EILHU�?ANP=EJ�KPDAN�?D=N=?PANEOPE?O�KB
?KQNPO��(Q@CAO�IQOP�>A�EIL=NPE=H��PDKOA�SEPD�=�LANOKJ=H�EJPANAOP�EJ�=�I=PPAN�IQOP
NABQOA�PK�DA=N�EP��2DA�NQHEJC�KB�=�?KQNP�=BPAN�=HH�=LLA=HO�=NA�ATD=QOPA@�EO�BEJ=H��2DEO
LNEJ?ELHA�EO�GJKSJ�=Ores judicata �� 	*=PEJ�BKN�^PDA�PDEJC�EO�@A?E@A@_
�=J@�EP�IA=JO
PD=P�PDA�O=IA�L=NPEAO�I=U�JKP�P=GA�QL�PDA�O=IA�@EOLQPA�EJ�=JKPDAN�?KQNP�=P�=JKPDAN
PEIA��$EJ=HHU�=�?KQNP�IQOP�LNK?AA@�=??KN@EJC�PK�=�LQ>HE?�OAP�KB�BKNI=H�LNK?A@QN=H
NQHAO��=�FQ@CA�?=JJKP�I=GA�QL�PDA�NQHAO�=O�DA�CKAO�=HKJC��2K�PDAOA�NQHAO�SA�JKS
PQNJ�

How a Case Proceeds
Complaint and Summons

 ACEJJEJC�=�H=SOQEP�EO�OEILHA�=J@�EO�OLAHHA@�KQP�EJ�PDA�NQHAO�KB�LNK?A@QNA�>U�SDE?D
A=?D�?KQNP�OUOPAI�KLAN=PAO��'J�PDA�BA@AN=H�OUOPAI�PDA�LH=EJPEBB�>ACEJO�=�H=SOQEP�>U
BEHEJC�=�?KILH=EJP]=�@K?QIAJP�?HA=NHU�ATLH=EJEJC�PDA�CNKQJ@O�BKN�OQEP]SEPD�PDA
?HANG�KB�PDA�?KQNP��2DA�?KQNPaO�=CAJP�	QOQ=HHU�=�ODANEBB�BKN�OP=PA�PNE=H�?KQNPO�KN�=�31
@ALQPU�I=NOD=H�EJ�BA@AN=H�@EOPNE?P�?KQNPO
�SEHH�PDAJ�OANRA�PDA�@ABAJ@=JP�SEPD�PDA
?KILH=EJP�=J@�=�OQIIKJO��2DA�OQIIKJO�EO�=�?KQNP�@K?QIAJP�OP=PEJC�PDA�J=IA�KB
PDA�LH=EJPEBB�=J@�DEO�=PPKNJAU�=J@�@ENA?PEJC�PDA�@ABAJ@=JP�PK�NAOLKJ@�PK�PDA
?KILH=EJP�SEPDEJ�=�BETA@�PEIA�LANEK@�

2DA�PEIEJC�KB�PDA�BEHEJC�?=J�>A�EILKNP=JP���HIKOP�ARANU�LKOOE>HA�HAC=H�?KILH=EJP�EO
CKRANJA@�>U�=�BA@AN=H�KN�OP=PA�OP=PQPA�KB�HEIEP=PEKJO�SDE?D�NAMQENAO�=�H=SOQEP�PK�>A
BEHA@�SEPDEJ�=�?ANP=EJ�LANEK@�KB�PEIA��$KN�AT=ILHA�EJ�I=JU�OP=PAO�=�H=SOQEP�BKN
EJFQNEAO�NAOQHPEJC�BNKI�=J�=QPKIK>EHA�=??E@AJP�IQOP�>A�BEHA@�SEPDEJ�PSK�UA=NO�KB�PDA
=??E@AJP�KN�PDA�LH=EJPEBB�BKNBAEPO�DEO�NECDP�PK�LNK?AA@���O�JKPA@�A=NHEAN�I=GEJC�=
?KNNA?P�EJEPE=H�BEHEJC�EJ�=�?KQNP�PD=P�D=O�OQ>FA?P�I=PPAN�FQNEO@E?PEKJ�EO�?NEPE?=H�PK
=RKE@EJC�OP=PQPA�KB�HEIEP=PEKJO�LNK>HAIO�

Jurisdiction and Venue

2DA�LH=?A�KB�BEHEJC�EO�AMQ=HHU�EILKNP=JP�=J@�PDANA�=NA�PSK�EOOQAO�NAC=N@EJC�HK?=PEKJ�
2DA�BENOP�EO�OQ>FA?P�I=PPAN�FQNEO@E?PEKJ�=O�=HNA=@U�JKPA@����?H=EI�BKN�>NA=?D�KB
?KJPN=?P�EJ�SDE?D�PDA�=IKQJP�=P�OP=GA�EO����IEHHEKJ�?=JJKP�>A�>NKQCDP�EJ�=�HK?=H
?KQJPU�?KQNP�SEPD�FQNEO@E?PEKJ�PK�DA=N�?=OAO�EJRKHREJC�OQIO�KB�QL�PK�KJHU�������

��� ^2DA�I=PPAN�D=O�>AAJ
=@FQ@E?=PA@�_�2DA�O=IA�?=OA�KN
?KJPNKRANOU�?=JJKP�>A�DA=N@
=J@�?KJ?HQ@A@�EJ�KJA�?KQNP�=J@
NAHEPEC=PA@�EJ�=JKPDAN��2DA
O=IA�L=NPEAO�I=U�D=RA
@EBBANAJP�EOOQAO�=J@�@EOLQPAO
>QP�=�BEJ=H�FQ@CIAJP�EJ�=�?KQNP
PD=P�D=O�FQNEO@E?PEKJ�KRAN�PDA
?=OA�KN�?KJPNKRANOU�BKNARAN
OAPPHAO�PDA�I=PPAN�
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*EGASEOA�=�?H=EI�BKN�?KLUNECDP�REKH=PEKJ�?=JJKP�>A�>NKQCDP�EJ�=�OP=PA�OQLANEKN
?KQNP�OEJ?A�BA@AN=H�?KQNPO�D=RA�AT?HQOERA�FQNEO@E?PEKJ�KRAN�?KLUNECDP�?=OAO�

2DA�OA?KJ@�?KJOE@AN=PEKJ�EO�RAJQA]PDA�LNKLAN�CAKCN=LDE?�HK?=PEKJ�KB�PDA�?KQNP��$KN
AT=ILHA�ARANU�?KQJPU�EJ�=�OP=PA�IECDP�D=RA�=�OQLANEKN�?KQNP�>QP�PDA�LH=EJPEBB�EO�JKP
BNAA�PK�LE?G�=JU�?KQJPU���C=EJ�=�OP=PQPA�SEHH�OLAHH�KQP�PK�SDE?D�?KQNP�PDA�LH=EJPEBB
IQOP�CK�	A�C��PDA�?KQJPU�EJ�SDE?D�PDA�LH=EJPEBB�NAOE@AO�KN�PDA�?KQJPU�EJ�SDE?D�PDA
@ABAJ@=JP�NAOE@AO�KN�I=EJP=EJO�=J�KBBE?A
�

Service of Process and Personal Jurisdiction

2DA�@ABAJ@=JP�IQOP�>A�^OANRA@_]PD=P�EO�IQOP�NA?AERA�JKPE?A�PD=P�DA�D=O�>AAJ�OQA@�
1ANRE?A�?=J�>A�@KJA�>U�LDUOE?=HHU�LNAOAJPEJC�PDA�@ABAJ@=JP�SEPD�=�?KLU�KB�PDA
OQIIKJO�=J@�?KILH=EJP�� QP�OKIAPEIAO�PDA�@ABAJ@=JP�EO�@EBBE?QHP�PK�BEJ@�	KN
@AHE>AN=PAHU�=RKE@O�PDA�I=NOD=H�KN�KPDAN�LNK?AOO�OANRAN
��2DA�NQHAO�OLAHH�KQP�=
R=NEAPU�KB�S=UO�>U�SDE?D�EJ@ERE@Q=HO�=J@�?KNLKN=PEKJO�?=J�>A�OANRA@��2DAOA�EJ?HQ@A
QOEJC�31�.KOP=H�1ANRE?A�?ANPEBEA@�I=EH�KN�OANREJC�OKIAKJA�=HNA=@U�@AOECJ=PA@�PK
NA?AERA�OANRE?A�KB�LNK?AOO����?KNLKN=PEKJ�KN�L=NPJANODEL�BKN�AT=ILHA�EO�KBPAJ
NAMQENA@�>U�OP=PA�H=S�PK�@AOECJ=PA�=�^NACEOPANA@�=CAJP_�BKN�LQNLKOAO�KB�CAPPEJC
LQ>HE?�JKPE?AO�KN�NA?AEREJC�=�OQIIKJO�=J@�?KILH=EJP�

-JA�KB�PDA�IKOP�PNKQ>HAOKIA�LNK>HAIO�EO�OANRE?A�KJ�=J�KQP�KB�OP=PA�@ABAJ@=JP��2DA
LANOKJ=H�FQNEO@E?PEKJ�KB�=�OP=PA�?KQNP�KRAN�LANOKJO�EO�?HA=N�BKN�PDKOA�@ABAJ@=JPO
BKQJ@�SEPDEJ�PDA�OP=PA��'B�PDA�LH=EJPEBB�?H=EIO�PD=P�=J�KQP�KB�OP=PA�@ABAJ@=JP�EJFQNA@
DEI�EJ�OKIA�S=U�IQOP�PDA�LH=EJPEBB�CK�PK�PDA�@ABAJ@=JPaO�DKIA�OP=PA�PK�OANRA�DEI�
3JHAOO�PDA�@ABAJ@=JP�D=@�OKIA�OECJEBE?=JP�?KJP=?P�SEPD�PDA�LH=EJPEBBaO�OP=PA�PDA
LH=EJPEBB�I=U�EJ@AA@�D=RA�PK��$KN�EJOP=J?A�OQLLKOA�=�PN=RAHAN�BNKI�+=EJA�OPKLLA@
=P�=�NK=@OE@A�@EJAN�EJ�+KJP=J=�=J@�KN@ANA@�=�OHE?A�KB�DKIAI=@A�LEA�PD=P�S=O
P=EJPA@�=J@�?=QOA@�DEI�PK�>A�OE?G��2DA�PN=RAHAN�I=U�JKP�OEILHU�NAPQNJ�DKIA�=J@
I=EH�PDA�@EJAN�=�JKPE?A�PD=P�DA�EO�OQEJC�EP�EJ�=�+=EJA�?KQNP�� QP�EB�KQP�KB�OP=PA
@ABAJ@=JPO�D=RA�OKIA�?KJP=?P�SEPD�PDA�LH=EJPEBBaO�OP=PA�KB�NAOE@AJ?A�PDANA�IECDP�>A
CNKQJ@O�PK�>NEJC�PDAI�SEPDEJ�PDA�FQNEO@E?PEKJ�KB�PDA�LH=EJPEBBaO�OP=PA�?KQNPO��'J
Burger King v. Rudzewicz 1A?PEKJ������!=OAO��PDA�BA@AN=H�?KQNP�EJ�$HKNE@=�D=@�PK
?KJOE@AN�SDAPDAN�EP�S=O�?KJOPEPQPEKJ=HHU�LANIEOOE>HA�PK�ATAN?EOA�LANOKJ=H
FQNEO@E?PEKJ�KRAN�=�+E?DEC=J�BN=J?DEOAA�

�C=EJ�NA?=HH�PD=P�ARAJ�EB�=�?KQNP�D=O�OQ>FA?P�I=PPAN�FQNEO@E?PEKJ�EP�IQOP�=HOK�D=RA
LANOKJ=H�FQNEO@E?PEKJ�KRAN�A=?D�@ABAJ@=JP�=C=EJOP�SDKI�=J�AJBKN?A=>HA�FQ@CIAJP
?=J�>A�I=@A��-BPAJ�PDEO�EO�JKP�=�LNK>HAI��UKQ�IECDP�>A�OQEJC�=�LANOKJ�SDK�HERAO�EJ
UKQN�OP=PA�KN�NACQH=NHU�@KAO�>QOEJAOO�EJ�UKQN�OP=PA��-N�=�JKJNAOE@AJP�I=U�=JOSAN
UKQN�?KILH=EJP�SEPDKQP�K>FA?PEJC�PK�PDA�?KQNPaO�^EJ�LANOKJ=I_�	LANOKJ=H

FQNEO@E?PEKJ�� QP�I=JU�@ABAJ@=JPO�SDK�@K�JKP�NAOE@A�EJ�PDA�OP=PA�SDANA�PDA�H=SOQEP
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EO�BEHA@�SKQH@�N=PDAN�JKP�>A�LQP�PK�PDA�EJ?KJRAJEAJ?A�KB�?KJPAOPEJC�=�H=SOQEP�EJ�=
@EOP=JP�BKNQI��$=ENJAOO]=J@�PDA�@QA�LNK?AOO�?H=QOA�KB�PDA�$KQNPAAJPD
�IAJ@IAJP]@E?P=PAO�PD=P�JKJNAOE@AJPO�ODKQH@�JKP�>A�NAMQENA@�PK�@ABAJ@�H=SOQEPO
B=N�BNKI�PDAEN�DKIA�>=OA�AOLA?E=HHU�SDANA�PDANA�EO�HEPPHA�KN�JK�?KJP=?P�KN
?KJJA?PEKJ�>APSAAJ�PDA�JKJNAOE@AJP�=J@�PDA�OP=PA�SDANA�=�H=SOQEP�EO�>NKQCDP�
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Summary of Rules on Personal Jurisdiction

�� -J?A�=�?KQNP�@APANIEJAO�PD=P�EP�D=O�OQ>FA?P�I=PPAN�FQNEO@E?PEKJ�EP
IQOP�BEJ@�=P�HA=OP�KJA�@ABAJ@=JP�KRAN�SDE?D�EP�EO�^B=EN_�	E�A��EJ
=??KN@�SEPD�@QA�LNK?AOO
�PK�ATAN?EOA�LANOKJ=H�FQNEO@E?PEKJ�

�� 'B�=�LH=EJPEBB�OQAO�BERA�@ABAJ@=JPO�=J@�PDA�?KQNP�D=O�LANOKJ=H
FQNEO@E?PEKJ�KRAN�FQOP�KJA�PDA�?=OA�?=J�>A�DA=N@�>QP�PDA�?KQNP
?=JJKP�I=GA�=�FQ@CIAJP�=C=EJOP�PDA�KPDAN�BKQN�

��  QP�EB�PDA�LH=EJPEBB�HKOAO�=C=EJOP�@ABAJ@=JP���DA�?=J�CK
AHOASDANA�	PK�=JKPDAN�OP=PA�KN�OP=PAO
�=J@�OQA�@ABAJ@=JPO����
��KN���

�� 2DA�?KQNPaO�@A?EOEKJ�EJ�PDA�BENOP�H=SOQEP�	=C=EJOP�@ABAJ@=JP��

@KAO�JKP�@APANIEJA�PDA�HE=>EHEPU�KB�PDA�JKJL=NPE?EL=PEJC
@ABAJ@=JPO�

2DEO�EJRKHRAO�PDA�LNEJ?ELHA�KB�NAO�FQ@E?=P=�SDE?D�IA=JO�PD=P�UKQ
?=JaP�>NEJC�PDA�O=IA�=?PEKJ�=C=EJOP�PDA�O=IA�LANOKJ�	KN�AJPEPU

PSE?A��'PaO�HEGA�PDA�?EREH�OE@A�KB�@KQ>HA�FAKL=N@U�ResIA=JO�^PDEJC_
=J@judicataIA=JO�^=@FQ@E?=PA@�_�2DQO�PDA�^PDEJC_�D=O�>AAJ
^=@FQ@E?=PA@_�=J@�ODKQH@�JKP�>A�FQ@CA@�=C=EJ�� QP�=O�PK
JKJL=NPE?EL=PEJC�L=NPEAO�EP�EO�JKP�KRAN��'B�UKQ�D=RA�=different?=OA
=C=EJOP�PDA�O=IA�@ABAJ@=JP]KJA�PD=P�=NEOAO�KQP�KB�=�?KILHAPAHU
@EBBANAJP�OEPQ=PEKJ]PD=P�?=OA�EO�JKP�>=NNA@�>U�NAO�FQ@E?=P=�

�� 1ANRE?A�KB�LNK?AOO�EO�=�JA?AOO=NU�	>QP�JKP�OQBBE?EAJP
�?KJ@EPEKJ�BKN
CAPPEJC�LANOKJ=H�FQNEO@E?PEKJ�KRAN�=�L=NPE?QH=N�@ABAJ@=JP�	OAA�NQHA
�
�

�� 'J�KN@AN�PK�CAP�=�FQ@CIAJP�EJ�=�?EREH�=?PEKJ�PDA�LH=EJPEBB�IQOP
OANRA�=�?KLU�KB�PDA�?KILH=EJP�=J@�=�OQIIKJO�KJ�PDA
@ABAJ@=JP�

�� 2DANA�=NA�I=JU�S=UO�PK�@K�PDEO�

� 2DA�LNK?AOO�OANRAN�LANOKJ=HHU�OANRAO�=�?KILH=EJP�KJ�PDA
@ABAJ@=JP�

� 2DA�LNK?AOO�OANRAN�HA=RAO�=�?KLU�KB�PDA�OQIIKJO�=J@
?KILH=EJP�=P�PDA�NAOE@AJ?A�KB�PDA�@ABAJ@=JP�EJ�PDA�D=J@O
KB�=�?KILAPAJP�LANOKJ�

� 2DA�LNK?AOO�OANRAN�OAJ@O�PDA�OQIIKJO�=J@�?KILH=EJP�>U
?ANPEBEA@�I=EH�NAPQNJ�NA?AELP�NAMQAOPA@�
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� 2DA�LNK?AOO�OANRAN�EB�=HH�KPDAN�IA=JO�=NA�JKP�LKOOE>HA
JKPEBEAO�PDA�@ABAJ@=JP�>U�LQ>HE?=PEKJ�EJ�=�JASOL=LAN
D=REJC�=�IEJEIQI�JQI>AN�KB�NA=@ANO�	=O�I=U�>A�OLA?EBEA@
>U�H=S
�

�� 'J�=@@EPEKJ�PK�OQ??AOOBQHHU�OANREJC�PDA�@ABAJ@=JP�SEPD�LNK?AOO�=
LH=EJPEBB�IQOP�?KJREJ?A�PDA�?KQNP�PD=P�ATAN?EOEJC�LANOKJ=H
FQNEO@E?PEKJ�KRAN�PDA�@ABAJ@=JP�EO�?KJOEOPAJP�SEPD�@QA�LNK?AOO�=J@
=JU�OP=PQPAO�EJ�PD=P�OP=PA�PD=P�LNAO?NE>A�PDA�FQNEO@E?PEKJ=H�NA=?D�KB
PD=P�OP=PA�	PDA�OK�?=HHA@�HKJC�=NI�OP=PQPAO
��2DA�1QLNAIA�!KQNP�D=O
HKJC�NA?KCJEVA@�R=NEKQO�>=OAO�BKN�FQ@CEJC�SDAPDAN�OQ?D�LNK?AOO�EO
B=EN�

�� !KJOAJP��2DA�@ABAJ@=JP�=CNAAO�PK�PDA�?KQNPaO�FQNEO@E?PEKJ�>U
?KIEJC�PK�?KQNP�=JOSANEJC�PDA�?KILH=EJP�=J@�D=REJC�PDA
I=PPAN�HEPEC=PA@�PDANA�

�� "KIE?EHA��2DA�@ABAJ@=JP�EO�=�LANI=JAJP�NAOE@AJP�KB�PD=P�OP=PA�
�� #RAJP��2DA�@ABAJ@=JP�@E@�OKIAPDEJC�EJ�PD=P�OP=PA�NAH=PA@�PK

PDA�H=SOQEP�PD=P�I=GAO�EP�B=EN�BKN�PDA�OP=PA�PK�O=U�^!KIA�>=?G
=J@�@ABAJ@�_

�� 1ANRE?A�KB�LNK?AOO�SEPDEJ�PDA�OP=PA�SEHH�ABBA?PERAHU�LNKRE@A
LANOKJ=H�FQNEO@E?PEKJ�KRAN�PDA�JKJNAOE@AJP�

�C=EJ�HAPaO�?KJOE@AN�+NO��0K>EJOKJ�=J@�DAN�?DEH@NAJ�EJ�PDA��Q@E�=??E@AJP��1DA�?KQH@
BEHA�=�H=SOQEP�=JUSDANA�EJ�PDA�?KQJPNU��1DA�?KQH@�BEHA�=�H=SOQEP�EJ��NEVKJ=�=BPAN�ODA
AOP=>HEODAO�NAOE@AJ?U�PDANA�� QP�SDEHA�PDA��NEVKJ=�?KQNP�SKQH@�D=RA�OQ>FA?P�I=PPAN
FQNEO@E?PEKJ�KRAN�=JU�LNK@Q?PO�HE=>EHEPU�?H=EI�	KN�=JU�?H=EI�PD=P�S=O�JKP�NAMQENA@�PK
>A�DA=N@�EJ�=�BA@AN=H�?KQNP
�PDA��NEVKJ=�?KQNP�SKQH@�B=?A�=J�EOOQA�KB�^in personam
FQNEO@E?PEKJ_�KN�LANOKJ=H�FQNEO@E?PEKJ��QJ@AN�PDA�@QA�LNK?AOO�?H=QOA�KB�PDA
$KQNPAAJPD��IAJ@IAJP�A=?D�OP=PA�IQOP�ATPAJ@�@QA�LNK?AOO�PK�?EPEVAJO�KB�=HH�KB�PDA
KPDAN�OP=PAO�� A?=QOA�B=ENJAOO�EO�AOOAJPE=H�PK�@QA�LNK?AOO�PDA�?KQNP�IQOP�?KJOE@AN
SDAPDAN�EP�EO�B=EN�PK�NAMQENA�=J�KQP�KB�OP=PA�@ABAJ@=JP�PK�=LLA=N�=J@�@ABAJ@�=C=EJOP
=�H=SOQEP�PD=P�?KQH@�NAOQHP�EJ�=�FQ@CIAJP�=C=EJOP�PD=P�@ABAJ@=JP�

�HIKOP�ARANU�OP=PA�EJ�PDA�3JEPA@�1P=PAO�D=O�=�OP=PQPA�NAC=N@EJC�LANOKJ=H
FQNEO@E?PEKJ�EJOPNQ?PEJC�FQ@CAO�SDAJ�EP�EO�LANIEOOE>HA�PK�=OOANP�LANOKJ=H�FQNEO@E?PEKJ
KRAN�=J�KQP�KB�OP=PA�NAOE@AJP��2DAOA�=NA�?=HHA@�HKJC�=NI�OP=PQPAO�� QP�JK�OP=PA�?=J
NA=?D�KQP�>AUKJ@�PDA�HEIEPO�KB�SD=P�EO�?KJOPEPQPEKJ=HHU�LANIEOOE>HA�QJ@AN�PDA
$KQNPAAJPD��IAJ@IAJP�SDE?D�>EJ@O�PDA�OP=PAO�SEPD�EPO�LNKREOK�PK�CQ=N=JPAA�PDA
@QA�LNK?AOO�NECDPO�KB�PDA�?EPEVAJO�KB�ARANU�OP=PA�EJ�PDA�QJEKJ��2DA�^IEJEIQI
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?KJP=?PO_�PAOP�EJBurger King v. Rudzewicz	1A?PEKJ������!=OAO�
�PNEAO�PK�I=GA�PDA
B=ENJAOO�I=J@=PA�KB�PDA�@QA�LNK?AOO�?H=QOA�IKNA�OLA?EBE?��1K�@K�KPDAN�PAOPO
=NPE?QH=PA@�EJ�PDA�?=OA�	OQ?D�=O�^@KAO�JKP�KBBAJ@�PN=@EPEKJ=H�JKPEKJO�KB�B=EN�LH=U�=J@
OQ>OP=JPE=H�FQOPE?A_
��2DAOA�PAOPO�=NA�LKOA@�>U�PDA�1QLNAIA�!KQNP�=J@�DAA@A@�>U�=HH
HKSAN�?KQNPO�EJ�KN@AN�PK�DKJKN�PDA�LNKREOEKJO�KB�PDA�$KQNPAAJPD��IAJ@IAJPaO�@QA
LNK?AOO�CQ=N=JPAAO��2DAOA�PAOPO�=NAin addition to=JU�OP=PA�HKJC�=NI�OP=PQPAaO
EJOPNQ?PEKJO�PK�?KQNPO�NAC=N@EJC�PDA�=OOANPEKJ�KB�LANOKJ=H�FQNEO@E?PEKJ�KRAN
JKJNAOE@AJPO�

Choice of Law and Choice of Forum Clauses

'J�=�OANEAO�KB�?=OAO�PDA�1QLNAIA�!KQNP�D=O�I=@A�?HA=N�PD=P�EP�SEHH�DKJKN�?KJPN=?PQ=H
?DKE?AO�KB�L=NPEAO�EJ�=�H=SOQEP��1QLLKOA�PDA�L=NPEAO�PK�=�?KJPN=?P�SEJ@�QL�EJ�?KQNP
=NCQEJC�KRAN�PDA�=LLHE?=PEKJ�KB�PDA�?KJPN=?PaO�PANIO��'B�PDA�L=NPEAO�=NA�BNKI�PSK
@EBBANAJP�OP=PAO�PDA�FQ@CA�I=U�D=RA�@EBBE?QHPU�@APANIEJEJC�SDE?D�H=S�PK�=LLHU�	OAA
2=>HA������1=ILHA�!KJBHE?P�KB�*=S�.NEJ?ELHAO�
�� QP�EB�PDA�?KJPN=?P�O=UO�PD=P�=
L=NPE?QH=N�OP=PAaO�H=S�SEHH�>A�=LLHEA@�EB�PDANA�EO�=�@EOLQPA�PDAJ�KN@EJ=NEHU�PDA�FQ@CA
SEHH�=LLHU�PD=P�OP=PAaO�H=S�=O�=�NQHA�KB�@A?EOEKJ�EJ�PDA�?=OA��$KN�AT=ILHA�)QI=N�.=PAH
	=�+EOOKQNE�NAOE@AJP
�KLAJO�=�>NKGAN=CA�=??KQJP�SEPD�%KH@I=J�1=?DO�=J@�!K��=J@
PDA�?KJPN=?PQ=H�=CNAAIAJP�?=HHO�BKN�^=JU�@EOLQPAO�=NEOEJC�QJ@AN�PDEO�=CNAAIAJP_�PK
>A�@APANIEJA@�^=??KN@EJC�PK�PDA�H=SO�KB�PDA�OP=PA�KB�,AS�7KNG�_�5DAJ�)QI=N
?H=EIO�EJ�=�+EOOKQNE�?KQNP�PD=P�DEO�>NKGAN�EO�^?DQNJEJC_�DEO�=??KQJP�=J@�KJ�PDA
KPDAN�D=J@�%KH@I=J�1=?DO�?H=EIO�PD=P�)QI=N�D=O�B=EHA@�PK�IAAP�DEO�I=NCEJ�?=HH
=J@�KSAO�����������	LHQO�EJPANAOP�=J@�=PPKNJAUaO�BAAO
�PDA�FQ@CA�EJ�+EOOKQNE�SEHH
=LLHU�,AS�7KNG�H=S�>=OA@�KJ�PDA�?KJPN=?P�>APSAAJ�)QI=N�=J@�%KH@I=J�1=?DO�

-N@EJ=NEHU�=�?DKE?A�KB�H=S�?H=QOA�SEHH�>A�=??KIL=JEA@�>U�=�?DKE?A�KB�BKNQI�?H=QOA�
'J�=�?DKE?A�KB�BKNQI�?H=QOA�PDA�L=NPEAO�EJ�PDA�?KJPN=?P�OLA?EBU�SDE?D�?KQNP�PDAU�SEHH
CK�PK�EJ�PDA�ARAJP�KB�=�@EOLQPA�=NEOEJC�QJ@AN�PDA�PANIO�KB�?KJPN=?P��$KN�AT=ILHA
&=NKH@�	=�NAOE@AJP�KB�4ENCEJE=
�NAJPO�=�?=N�BNKI��H=IK�=P�PDA�"AJRAN�'JPANJ=PEKJ=H
�ENLKNP��&A�@KAO�JKP�HKKG�=P�PDA�BEJA�LNEJP�KJ�PDA�?KJPN=?P��&A�=HOK�S=ERAO�=HH
?KHHEOEKJ�=J@�KPDAN�EJOQN=J?A�PD=P��H=IK�KBBANO�=P�PDA�PEIA�KB�DEO�NAJP=H��5DEHA
@NEREJC�>=?G�BNKI�2AHHQNE@A� HQACN=OO�$AOPER=H�DA�D=O�=J�=??E@AJP�EJ�'@=DK�1LNEJCO
!KHKN=@K��&EO�NAJPA@�,EOO=J��HPEI=�EO�>=@HU�@=I=CA@��-J�NAPQNJEJC�PK�4ENCEJE=�DA
SKQH@�HEGA�PK�OAPPHA�QL�SEPD��H=IK�>QP�DEO�EJOQN=J?A�?KIL=JU�=J@��H=IK�?=JJKP
?KIA�PK�PANIO��&A�NA=HEVAO�DKSARAN�PD=P�DA�D=O�=CNAA@�PK�DA=N�PDA�@EOLQPA�SEPD
�H=IK�EJ�=�OLA?EBE?�?KQNP�EJ�1=J��JPKJEK�2AT=O��'J�PDA�=>OAJ?A�KB�BN=Q@�KN�>=@�B=EPD
=JU�?KQNP�EJ�PDA�3JEPA@�1P=PAO�EO�HEGAHU�PK�QLDKH@�PDA�?DKE?A�KB�BKNI�?H=QOA�=J@
NAMQENA�&=NKH@�	KN�DEO�EJOQN=J?A�?KIL=JU
�PK�HEPEC=PA�EJ�1=J��JPKJEK�2AT=O�
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KEY TAKEAWAY

2DANA�=NA�PSK�?KQNP�OUOPAIO�EJ�PDA�3JEPA@�1P=PAO��'P�EO�EILKNP=JP�PK�GJKS
SDE?D�OUOPAI]PDA�OP=PA�?KQNP�OUOPAI�KN�PDA�BA@AN=H�?KQNP�OUOPAI]D=O�PDA
LKSAN�PK�DA=N�=J@�@A?E@A�=�L=NPE?QH=N�?=OA��-J?A�PD=P�EO�AOP=>HEODA@�PDA
!KJOPEPQPEKJ�?KILAHO�=J�EJMQENU�PK�I=GA�OQNA�PD=P�JK�?KQNP�ATPAJ@O�EPO
NA=?D�QJB=ENHU�PK�KQP�KB�OP=PA�NAOE@AJPO��2DA�MQAOPEKJ�KB�LANOKJ=H
FQNEO@E?PEKJ�EO�=�MQAOPEKJ�KB�B=ENJAOO�=J@�@QA�LNK?AOO�PK�JKJNAOE@AJPO�
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EXERCISES

�� 2DA�!KJOPEPQPEKJ�OLA?EBEAO�PD=P�BA@AN=H�?KQNPO�D=RA�AT?HQOERA�FQNEO@E?PEKJ
KRAN�=@IEN=HPU�?H=EIO��+N��=J@�+NO��1DQPA�D=RA�=�?H=EI�=C=EJOP�!=NJER=H
!NQEOA�HEJAO�BKN�PDA�JACHECAJ?A�KB�PDA�?NQEOA�HEJA��+NO��1DQPA�OQOP=EJA@
EJFQNEAO�=O�=�NAOQHP�KB�PDA�?KIL=JUaO�JACHECAJ?A��+N��=J@�+NO��1DQPA�HERA
EJ�PDA�OP=PA�KB�5=ODEJCPKJ��!=J�PDAU�>NEJC�PDAEN�?H=EI�EJ�OP=PA�?KQNP�
+QOP�PDAU�>NEJC�PDAEN�?H=EI�EJ�BA@AN=H�?KQNP�

�� !KJCNAOO�L=OOA@�2EPHA�4''�KB�PDA�!EREH�0ECDPO��?P�KB�������'J�2EPHA�4''
AILHKUANO�=NA�NAMQENA@�JKP�PK�@EO?NEIEJ=PA�=C=EJOP�AILHKUAAO�KJ�PDA
>=OEO�KB�N=?A�?KHKN�OAT�NAHECEKJ�KN�J=PEKJ=H�KNECEJ��'J�L=OOEJC�2EPHA�4''
!KJCNAOO�@E@�JKP�NAMQENA�LH=EJPEBBO�PK�BEHA�KJHU�EJ�BA@AN=H�?KQNPO��2D=P�EO
!KJCNAOO�I=@A�JK�OP=PAIAJP�EJ�2EPHA�4''�PD=P�BA@AN=H�?KQNPO�D=@
^AT?HQOERA�FQNEO@E?PEKJ_�KRAN�2EPHA�4''�?H=EIO��+NO��&=NNEO�SEODAO�PK�OQA
$KNGHEBP�1UOPAIO�'J?��KB�,=ODREHHA�2AJJAOOAA�BKN�OATQ=H�D=N=OOIAJP
QJ@AN�2EPHA�4''��1DA�D=O�CKJA�PDNKQCD�PDA�#MQ=H�#ILHKUIAJP
-LLKNPQJEPU�!KIIEOOEKJ�LNK?AOO�=J@�D=O�=�NECDP�PK�OQA�HAPPAN�SDE?D�EO
NAMQENA@�>ABKNA�=�2EPHA�4''�=?PEKJ�?=J�>A�>NKQCDP�PK�?KQNP��!=J�ODA�BEHA�=
?KILH=EJP�PD=P�SEHH�>A�DA=N@�>U�=�OP=PA�?KQNP�

�� +NO��&=NNEO�B=EHO�PK�CK�PK�PDA�#MQ=H�#ILHKUIAJP�-LLKNPQJEPU
!KIIEOOEKJ�PK�CAP�DAN�NECDP�PK�OQA�HAPPAN�=C=EJOP�$KNGHEBP�1UOPAIO�'J?�
1DA�PDANABKNA�@KAO�JKP�D=RA�=�RE=>HA�2EPHA�4''�?=QOA�KB�=?PEKJ�=C=EJOP
$KNGHEBP��1DA�@KAO�DKSARAN�D=RA�DAN�NECDPO�QJ@AN�2AJJAOOAAaO�AMQ=H
AILHKUIAJP�OP=PQPA�=J@�R=NEKQO�?KQNP�@A?EOEKJO�BNKI�2AJJAOOAA�?KQNPO
NAC=N@EJC�OATQ=H�D=N=OOIAJP��$KNGHEBP�EO�EJ?KNLKN=PA@�EJ�2AJJAOOAA�=J@
D=O�EPO�LNEJ?EL=H�LH=?A�KB�>QOEJAOO�EJ�,=ODREHHA��+NO��&=NNEO�EO�=HOK�=
?EPEVAJ�KB�2AJJAOOAA��#TLH=EJ�SDU�EB�ODA�>NEJCO�DAN�AILHKUIAJP
@EO?NEIEJ=PEKJ�=J@�OATQ=H�D=N=OOIAJP�H=SOQEP�EJ�=�BA@AN=H�?KQNP�DAN
H=SOQEP�SEHH�>A�@EOIEOOA@�BKN�H=?G�KB�OQ>FA?P�I=PPAN�FQNEO@E?PEKJ�

�� 1QLLKOA�+N��=J@�+NO��0K>EJOKJ�BEJ@�EJ�PDA�KNECEJ=H�L=LANSKNG�SEPD
1A=S=U�4KHGOS=CAJ�PD=P�PDANA�EO�=�?KJPN=?PQ=H�=CNAAIAJP�SEPD�=
LNKREOEKJ�PD=P�O=UO�^=HH�@EOLQPAO�=NEOEJC�>APSAAJ�>QUAN�=J@�1A=S=U
4KHGOS=CAJ�SEHH�>A�HEPEC=PA@�EB�=P�=HH�EJ�PDA�?KQJPU�?KQNPO�KB
5AOP?DAOPAN�!KQJPU�,AS�7KNG�_�5EHH�PDA�-GH=DKI=�?KQNP�P=GA�LANOKJ=H
FQNEO@E?PEKJ�KRAN�1A=S=U�4KHGOS=CAJ�KN�SEHH�EP�NAMQENA�PDA�0K>EJOKJO�PK
HEPEC=PA�PDAEN�?H=EI�EJ�,AS�7KNG�
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3.3 Motions and Discovery

LEARNING OBJECTIVES

�� #TLH=EJ�DKS�=�H=SOQEP�?=J�>A�@EOIEOOA@�LNEKN�PK�=JU�PNE=H�
�� 3J@ANOP=J@�PDA�>=OE?�LNEJ?ELHAO�=J@�LN=?PE?AO�KB�@EO?KRANU�>ABKNA�=�PNE=H�

2DA�A=NHU�LD=OAO�KB�=�?EREH�=?PEKJ�=NA�?D=N=?PANEVA@�>U�I=JU�@EBBANAJP�GEJ@O�KB
IKPEKJO�=J@�=�?KILHAT�LNK?AOO�KB�IQPQ=H�B=?P�BEJ@EJC�>APSAAJ�PDA�L=NPEAO�PD=P�EO
GJKSJ�=O�@EO?KRANU����H=SOQEP�SEHH�OP=NP�SEPD�PDApleadings�� 	?KILH=EJP�=J@
=JOSAN�EJ�ARANU�?=OA�=J@�EJ�OKIA�?=OAO�=�?KQJPAN?H=EI�>U�PDA�@ABAJ@=JP�=C=EJOP
PDA�LH=EJPEBB�=J@�PDA�LH=EJPEBBaO�NALHU�PK�PDA�@ABAJ@=JPaO�?KQJPAN?H=EI
���BPAN�PDA
LHA=@EJCO�PDA�L=NPEAO�I=U�I=GA�R=NEKQOmotions �� �SDE?D�=NA�NAMQAOPO�PK�PDA
FQ@CA��+KPEKJO�EJ�PDA�A=NHU�OP=CAO�KB�=�H=SOQEP�QOQ=HHU�=EI�PK�@EOIEOO�PDA�H=SOQEP�PK
D=RA�EP�IKRA@�PK�=JKPDAN�RAJQA�KN�PK�?KILAH�PDA�KPDAN�L=NPU�PK�=?P�EJ�?ANP=EJ�S=UO
@QNEJC�PDA�@EO?KRANU�LNK?AOO�

Initial Pleadings, and Motions to Dismiss

2DA�BENOP�L=LANO�BEHA@�EJ�=�H=SOQEP�=NA�?=HHA@�PDA�LHA=@EJCO��2DAOA�EJ?HQ@A�PDA
LH=EJPEBBaO�?KILH=EJP�=J@�PDAJ�	QOQ=HHU�=BPAN�PDENPU�KN�IKNA�@=UO
�PDA�=JOSAN�KN
NAOLKJOA�BNKI�PDA�@ABAJ@=JP��2DA�=JOSAN�I=U�>A�?KQLHA@�SEPD�=�?KQJPAN?H=EI
=C=EJOP�PDA�LH=EJPEBB��	'J�ABBA?P�PDA�@ABAJ@=JP�>A?KIAO�PDA�LH=EJPEBB�BKN�PDA�?H=EIO
ODA�D=O�=C=EJOP�PDA�KNECEJ=H�LH=EJPEBB�
�2DA�LH=EJPEBB�I=U�NALHU�PK�=JU�?KQJPAN?H=EI
>U�PDA�@ABAJ@=JP�

1P=PA�=J@�BA@AN=H�NQHAO�KB�?EREH�LNK?A@QNA�NAMQENA�PD=P�PDA�?KILH=EJP�IQOP�OP=PA�PDA
J=PQNA�KB�PDA�LH=EJPEBBaO�?H=EI�PDA�FQNEO@E?PEKJ�KB�PDA�?KQNP�=J@�PDA�J=PQNA�KB�PDA
NAHEAB�PD=P�EO�>AEJC�=OGA@�BKN�	QOQ=HHU�=J�=S=N@�KB�IKJAU�>QP�OKIAPEIAO�=J
EJFQJ?PEKJ�KN�=�@A?H=N=PEKJ�KB�HAC=H�NECDPO
��'J�=J�=JOSAN�PDA�@ABAJ@=JP�SEHH�KBPAJ
@AJU�=HH�PDA�=HHAC=PEKJO�KB�PDA�?KILH=EJP�KN�SEHH�=@IEP�PK�?ANP=EJ�KB�EPO�=HHAC=PEKJO
=J@�@AJU�KPDANO�

��?KILH=EJP�=J@�OQ>OAMQAJP�LHA=@EJCO�=NA�QOQ=HHU�MQEPA�CAJAN=H�=J@�CERA�HEPPHA
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L=NPEAO�EJ�=�H=SOQEP�

��� 5NEPPAJ�NAMQAOPO�I=@A�PK�=
LNAOE@EJC�FQ@CA��2DAOA�EJ?HQ@A
IKPEKJO�PK�@EOIEOO�IKPEKJO�BKN
OQII=NU�FQ@CIAJP�IKPEKJO�PK
@ENA?P�=J�KLLKOEJC�L=NPU�PK
@ERQHCA�IKNA�EJ�@EO?KRANU
IKPEKJO�BKN�=�@ENA?PA@�RAN@E?P
IKPEKJO�BKN�FQ@CIAJP�J�K�R�
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?KQNP�?DKOAJ�>U�PDA�LH=EJPEBB�KN�KJ�PDA�>=OEO�PD=P�PDANA�EO�JK�LANOKJ=H�FQNEO@E?PEKJ
KRAN�PDA�@ABAJ@=JP��2DA�@ABAJ@=JP�EO�O=UEJC�EJ�ABBA?P�PD=P�ARAJ�EB�=HH�PDA�LH=EJPEBBaO
=HHAC=PEKJO�=NA�PNQA�PDAU�@K�JKP�=IKQJP�PK�=�HAC=H�?H=EI�PD=P�?=J�>A�DA=N@�>U�PDA
?KQNP��$KN�AT=ILHA�=�?H=EI�PD=P�PDA�@ABAJ@=JP�EJ@Q?A@�=�SKI=J�PK�OPKL�@=PEJC�PDA
LH=EJPEBB�	=�OK�?=HHA@�=HEAJ=PEKJ�KB�=BBA?PEKJO�?=QOA�KB�=?PEKJ
�EO�JK�HKJCAN�=?PEKJ=>HA
EJ�31�OP=PA�?KQNPO�=J@�=JU�?KQNP�SEHH�@EOIEOO�PDA�?KILH=EJP�SEPDKQP�=JU�BQNPDAN
LNK?AA@EJCO��	2DEO�PULA�KB�@EOIEOO=H�EO�K??=OEKJ=HHU�OPEHH�?=HHA@�=�@AIQNNAN�


��PDEN@�GEJ@�KB�@EOIEOO=H�?=J�P=GA�LH=?A�KJ�=�IKPEKJ�BKNsummary judgment �� ��'B
PDANA�EO�JK�PNE=>HA�MQAOPEKJ�KB�B=?P�KN�H=S�PDANA�EO�JK�NA=OKJ�PK�D=RA�=�PNE=H��$KN
AT=ILHA�PDA�LH=EJPEBB�OQAO�KJ�=�LNKIEOOKNU�JKPA�=J@�=P�@ALKOEPEKJ�	=J�KN=H
AT=IEJ=PEKJ�QJ@AN�K=PD
�PDA�@ABAJ@=JP�=@IEPO�D=REJC�I=@A�JK�L=UIAJP�KJ�PDA
JKPA�=J@�KBBANO�JK�AT?QOA�PD=P�SKQH@�>A�NA?KCJEV=>HA�=O�=�NA=OKJ�JKP�PK�L=U��2DANA
EO�JK�NA=OKJ�PK�D=RA�=�PNE=H�=J@�PDA�?KQNP�ODKQH@�CN=JP�OQII=NU�FQ@CIAJP�

Discovery

'B�PDANA�EO�=�B=?PQ=H�@EOLQPA�PDA�?=OA�SEHH�QOQ=HHU�EJRKHRA�OKIA�@ACNAA�KB�@EO?KRANU
SDANA�A=?D�L=NPU�PNEAO�PK�CAP�=O�IQ?D�EJBKNI=PEKJ�KQP�KB�PDA�KPDAN�L=NPU�=O�PDA
NQHAO�=HHKS��3JPEH�PDA�����O�SDAJ�@EO?KRANU�>A?=IA�L=NP�KB�?EREH�LNK?A@QNA�NQHAO�=
H=SOQEP�S=O�BNAMQAJPHU�=�C=IA�EJ�SDE?D�A=?D�L=NPU�DE@�=O�IQ?D�EJBKNI=PEKJ�=O
LKOOE>HA�=J@�PNEA@�PK�OQNLNEOA�PDA�KPDAN�L=NPU�EJ�?KQNP�

 ACEJJEJC�SEPD�=�?D=JCA�EJ�PDA�$A@AN=H�0QHAO�KB�!EREH�.NK?A@QNA�=@KLPA@�>U�PDA
1QLNAIA�!KQNP�EJ������=J@�OQ>OAMQAJPHU�BKHHKSA@�>U�I=JU�KB�PDA�OP=PAO�PDA�L=NPEAO
=NA�AJPEPHA@�PK�HA=NJ�PDA�B=?PO�KB�PDA�?=OA�>ABKNA�PNE=H��2DA�>=OE?�E@A=�EO�PK�DAHL�PDA
L=NPEAO�@APANIEJA�SD=P�PDA�ARE@AJ?A�IECDP�>A�SDK�PDA�LKPAJPE=H�SEPJAOOAO�=NA�=J@
SD=P�OLA?EBE?�EOOQAO�=NA�NAHAR=JP��"EO?KRANU�?=J�LNK?AA@�>U�OARAN=H�IAPDK@O���
L=NPU�I=U�OANRA�=J�EJPANNKC=PKNU�KJ�DEO�=@RANO=NU]=�SNEPPAJ�NAMQAOP�BKN�=JOSANO
PK�OLA?EBE?�MQAOPEKJO��-N�=�L=NPU�I=U�@ALKOA�PDA�KPDAN�L=NPU�KN�=�SEPJAOO���
@ALKOEPEKJ�EO�=�HERA�MQAOPEKJ�=J@�=JOSAN�OAOOEKJ�=P�SDE?D�PDA�SEPJAOO�=JOSANO
MQAOPEKJO�LQP�PK�DEI�>U�KJA�KB�PDA�L=NPEAOa�H=SUANO��&EO�=JOSANO�=NA�NA?KN@A@
RAN>=PEI�=J@�I=U�>A�QOA@�=P�PNE=H��#=?D�L=NPU�EO�=HOK�AJPEPHA@�PK�EJOLA?P�>KKGO
@K?QIAJPO�NA?KN@O�=J@�KPDAN�LDUOE?=H�EPAIO�EJ�PDA�LKOOAOOEKJ�KB�PDA�KPDAN��2DEO�EO
=�>NK=@�NECDP�=O�EP�EO�JKP�HEIEPA@�PK�FQOP�ARE@AJ?A�PD=P�EO�=@IEOOE>HA�=P�PNE=H�
"EO?KRANU�KB�LDUOE?=H�ARE@AJ?A�IA=JO�PD=P�=�LH=EJPEBB�I=U�EJOLA?P�=�?KIL=JUaO
=??KQJPO�?QOPKIAN�HEOPO�=OOAPO�LNKBEP�=J@�HKOO�OP=PAIAJPO�>=H=J?A�ODAAPO
AJCEJAANEJC�=J@�MQ=HEPU�?KJPNKH�NALKNPO�O=HAO�NALKNPO�=J@�RENPQ=HHU�=JU�KPDAN
@K?QIAJP�

2DA�H=SUANO�JKP�PDA�?KQNP�NQJ�PDA�@EO?KRANU�LNK?AOO��$KN�AT=ILHA�KJA�L=NPU
OEILHU�I=GAO�=�SNEPPAJ�@AI=J@�OP=PEJC�PDA�PEIA�=P�SDE?D�PDA�@ALKOEPEKJ�SEHH�P=GA
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LH=?A�KN�PDA�PULA�KB�@K?QIAJPO�EP�SEODAO�PK�EJOLA?P�=J@�I=GA�?KLEAO�KB����L=NPU
QJNA=OKJ=>HU�NAOEOPEJC�@EO?KRANU�IAPDK@O�	SDAPDAN�@ALKOEPEKJO�SNEPPAJ
EJPANNKC=PKNEAO�KN�NAMQAOPO�BKN�@K?QIAJPO
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@EO?HKOQNA�KN�PK�LNKPA?P�=�L=NPU�BNKI�ENNAHAR=JP�KN�QJNA=OKJ=>HA�@EO?KRANU�NAMQAOPO�
$KN�AT=ILHA�PDA�L=NPU�NA?AEREJC�PDA�@EO?KRANU�NAMQAOP�?=J�=LLHU�PK�PDA�?KQNP�BKN�=
LNKPA?PERA�KN@AN�EB�EP�?=J�ODKS�PD=P�PDA�@AI=J@�EO�BKN�LNEREHACA@�I=PANE=H�	A�C��=
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KEY TAKEAWAY

+=JU�?=OAO�JARAN�CAP�PK�PNE=H��2DAU�=NA�@EOLKOA@�KB�>U�IKPEKJO�PK�@EOIEOO�KN
=NA�OAPPHA@�=BPAN�ATPAJOERA�@EO?KRANU�I=GAO�?HA=N�PK�PDA�L=NPEAO�PDA�OPNAJCPDO
=J@�SA=GJAOOAO�KB�PDA�L=NPEAO�PK�PDA�@EOLQPA�

EXERCISES

�� +NO��0K>EJOKJ�	EJ�PDA�4KHGOS=CAJ��Q@E�?=OA
�JARAN�AOP=>HEODAO
NAOE@AJ?U�EJ��NEVKJ=�NAPQNJO�PK�,AS�7KNG�=J@�BEHAO�DAN�?=OA�EJ�BA@AN=H
@EOPNE?P�?KQNP�EJ�,AS�7KNG�=HHACEJC�@ERANOEPU�FQNEO@E?PEKJ���OOQIA�PD=P
PDA�@ABAJ@=JPO�@K�JKP�S=JP�PK�D=RA�PDA�?=OA�DA=N@�EJ�BA@AN=H�?KQNP�
5D=P�IKPEKJ�SEHH�PDAU�I=GA�

�� 3J@AN�?KJPNE>QPKNU�JACHECAJ?A�PDA�JACHECAJ?A�KB�=JU�LH=EJPEBB�PD=P
?=QOAO�KN�?KJPNE>QPAO�PK�PDA�EJFQNEAO�=�LH=EJPEBB�?KILH=EJO�KB�SEHH�>A
CNKQJ@O�BKN�@EOIEOO=H��1QLLKOA�PD=P�EJ�@EO?KRANU�+N��$ANHEPK�EJFerlito v.
Johnson & Johnson	1A?PEKJ������!=OAO�
�=@IEPO�PD=P�DA�>NKQCDP�PDA
?EC=NAPPA�HECDPAN�@=JCANKQOHU�?HKOA�PK�DEO�?KOPQIA�O=UEJC�^7AO�UKQ
?KQH@�@ABEJEPAHU�O=U�'�S=O�>AEJC�?=NAHAOO��'�D=@�=�BAS�@NEJGO�QJ@AN�IU
>AHP�_��HOK�+NO��$ANHEPK�=@IEPO�PD=P�ODA�JARAN�NA=@O�LNK@Q?P�EJOPNQ?PEKJO
BNKI�I=JQB=?PQNANO��'B�PDA�?=OA�EO�>NKQCDP�EJ�=�OP=PA�SDANA�?KJPNE>QPKNU
JACHECAJ?A�EO�PDA�H=S�KJ�SD=P�>=OEO�?=J�(KDJOKJ���(KDJOKJ�D=RA�PDA
?=OA�@EOIEOOA@�>ABKNA�PNE=H�
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3.4 The Pretrial and Trial Phase

LEARNING OBJECTIVES

�� 3J@ANOP=J@�DKS�FQ@CAO�?=J�LQOD�L=NPEAO�EJPK�LNAPNE=H�OAPPHAIAJP�
�� #TLH=EJ�PDA�IA=JEJC�=J@�QOA�KB�@ENA?PA@�RAN@E?PO�
�� "EOPEJCQEOD�=�@ENA?PA@�RAN@E?P�BNKI�=�FQ@CIAJP�J�K�R��	^JKPSEPDOP=J@EJC

PDA�RAN@E?P_
�

�BPAN�?KJOE@AN=>HA�@EO?KRANU�KJA�KB�PDA�L=NPEAO�I=U�>AHEARA�PD=P�PDANA�EO�JK�PNE=>HA
EOOQA�KB�H=S�KN�B=?P�BKN�PDA�?KQNP�PK�?KJOE@AN�=J@�I=U�BEHA�=�IKPEKJ�SEPD�PDA�?KQNP
BKN�OQII=NU�FQ@CIAJP��3JHAOO�EP�EO�RANU�?HA=N�PDA�FQ@CA�SEHH�@AJU�=�OQII=NU
FQ@CIAJP�IKPEKJ�>A?=QOA�PD=P�AJ@O�PDA�?=OA�=P�PDA�PNE=H�HARAH��EP�EO�=�^BEJ=H�KN@AN_�EJ
PDA�?=OA�PD=P�PAHHO�PDA�LH=EJPEBB�^JK_�=J@�HA=RAO�JK�NKKI�PK�>NEJC�=JKPDAN�H=SOQEP
=C=EJOP�PDA�@ABAJ@=JP�BKN�PD=P�L=NPE?QH=N�OAP�KB�B=?PO�	NAO�FQ@E?=P=
��'B�PDA�LH=EJPEBB
OQ??AOOBQHHU�=LLA=HO�=�OQII=NU�FQ@CIAJP�IKPEKJ�PDA�?=OA�SEHH�?KIA�>=?G�PK�PDA
PNE=H�?KQNP�

.NEKN�PK�PDA�PNE=H�PDA�FQ@CA�I=U�=HOK�?KJRAJA�PDA�L=NPEAO�EJ�=J�ABBKNP�PK�EJRAOPEC=PA
PDA�LKOOE>EHEPEAO�KB�OAPPHAIAJP��3OQ=HHU�PDA�FQ@CA�SEHH�ATLHKNA�PDA�OPNAJCPDO�=J@
SA=GJAOOAO�KB�A=?D�L=NPUaO�?=OA�SEPD�PDA�=PPKNJAUO��2DA�L=NPEAO�I=U�@A?E@A�PD=P�EP�EO
IKNA�LNQ@AJP�KN�ABBE?EAJP�PK�OAPPHA�PD=J�PK�NEOG�CKEJC�PK�PNE=H�

Pretrial Conference

�P�R=NEKQO�PEIAO�@QNEJC�PDA�@EO?KRANU�LNK?AOO�@ALAJ@EJC�KJ�PDA�J=PQNA�=J@
?KILHATEPU�KB�PDA�?=OA�PDA�?KQNP�I=U�DKH@�=�LNAPNE=H�?KJBANAJ?A�PK�?H=NEBU�PDA�EOOQAO
=J@�AOP=>HEOD�=�PEIAP=>HA��2DA�?KQNP�I=U�=HOK�DKH@�=�OAPPHAIAJP�?KJBANAJ?A�PK�OAA�EB
PDA�L=NPEAO�?=J�SKNG�KQP�PDAEN�@EBBANAJ?AO�=J@�=RKE@�PNE=H�=HPKCAPDAN��-J?A�@EO?KRANU
EO�?KILHAPA�PDA�?=OA�IKRAO�KJ�PK�PNE=H�EB�EP�D=O�JKP�>AAJ�OAPPHA@��+KOP�?=OAO�=NA
OAPPHA@�>ABKNA�PDEO�OP=CA��LAND=LO����LAN?AJP�KB�=HH�?EREH�?=OAO�AJ@�>ABKNA�PNE=H�=J@
IKNA�PD=J����LAN?AJP�KB�?NEIEJ=H�LNKOA?QPEKJO�AJ@�SEPD�=�CQEHPU�LHA=�

Trial

�P�PNE=H�PDA�BENOP�KN@AN�KB�>QOEJAOO�EO�PK�OAHA?P�=�FQNU��	'J�=�?EREH�?=OA�KB�=JU
?KJOAMQAJ?A�AEPDAN�L=NPU�?=J�NAMQAOP�KJA�>=OA@�KJ�PDA�1ETPD��IAJ@IAJP�PK�PDA
31�!KJOPEPQPEKJ�
�2DA�FQ@CA�=J@�OKIAPEIAO�PDA�H=SUANO�=NA�LANIEPPA@�PK�MQAOPEKJ
PDA�FQNKNO�PK�>A�OQNA�PD=P�PDAU�=NA�QJ>E=OA@��2DEO�MQAOPEKJEJC�EO�GJKSJ�=O�PDA�RKEN
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PDKQCDP�CKAO�EJPK�OAHA?PEJC�PDA�FQNU�AOLA?E=HHU�EJ�DECD�LNKBEHA�?=OAO����FQNU�L=JAH
?=J�>A�=O�BAS�=O�OET�LANOKJO�KN�=O�I=JU�=O�PSAHRA�SEPD�=HPANJ=PAO�OAHA?PA@�=J@
OEPPEJC�EJ�?KQNP�EJ�?=OA�KJA�KB�PDA�FQNKNO�EO�QJ=>HA�PK�?KJPEJQA��'J�=�HKJC�PNE=H�D=REJC
=HPANJ=PAO�EO�AOOAJPE=H��ARAJ�EJ�ODKNPAN�PNE=HO�IKOP�?KQNPO�SEHH�D=RA�=P�HA=OP�PSK
=HPANJ=PA�FQNKNO�

'J�>KPD�?NEIEJ=H�=J@�?EREH�PNE=HO�A=?D�OE@A�D=O�KLLKNPQJEPEAO�PK�?D=HHAJCA�LKPAJPE=H
FQNKNO�BKN�?=QOA��$KN�AT=ILHA�EJ�PDA�0K>EJOKJOa�?=OA�=C=EJOP��Q@E�PDA�=PPKNJAUO
NALNAOAJPEJC��Q@E�SEHH�S=JP�PK�GJKS�EB�=JU�LNKOLA?PERA�FQNKNO�D=RA�ARAN�KSJA@�=J
�Q@E�SD=P�PDAEN�ATLANEAJ?A�D=O�>AAJ�=J@�EB�PDAU�D=@�=�OEIEH=N�LNK>HAI�	KN�SKNOA

SEPD�PDAEN��Q@E�PD=P�S=O�JKP�NAOKHRA@�PK�PDAEN�O=PEOB=?PEKJ��'B�OK�PDA�@ABAJOA
=PPKNJAU�?KQH@�SAHH�>AHEARA�PD=P�OQ?D�=�FQNKN�D=O�=�LKPAJPE=H�BKN�=�>E=O�=C=EJOP�DAN
?HEAJP��'J�PD=P�?=OA�ODA�?KQH@�QOA�=�?D=HHAJCA�BKN�?=QOA�ATLH=EJEJC�PK�PDA�FQ@CA�PDA
>=OEO�BKN�DAN�?D=HHAJCA��2DA�FQ@CA�=P�DAN�@EO?NAPEKJ�?KQH@�AEPDAN�=??ALP�PDA�BKN�
?=QOA�NA=OKJ�KN�NAFA?P�EP�

#RAJ�EB�=J�=PPKNJAU�?=JJKP�=NPE?QH=PA�=�BKN�?=QOA�NA=OKJ�=??ALP=>HA�PK�PDA�FQ@CA�DA
I=U�QOA�KJA�KB�OARAN=H�LANAILPKNU�?D=HHAJCAO�PD=P�IKOP�OP=PAO�	=J@�PDA�BA@AN=H
OUOPAI
�=HHKS����PNE=H�=PPKNJAU�SEPD�I=JU�UA=NO�KB�ATLANEAJ?A�I=U�D=RA�=�OETPD
OAJOA�=>KQP�=�LKPAJPE=H�FQNKN�=J@�EJ�?KJOQHP=PEKJ�SEPD�PDA�?HEAJP�I=U�@A?E@A�PK�QOA
=�LANAILPKNU�?D=HHAJCA�PK�=RKE@�D=REJC�PD=P�FQNKN�KJ�PDA�L=JAH�

�BPAN�PDA�FQNU�EO�OSKNJ�=J@�OA=PA@�PDA�LH=EJPEBBaO�H=SUAN�I=GAO�=J�KLAJEJC
OP=PAIAJP�H=UEJC�KQP�PDA�J=PQNA�KB�PDA�LH=EJPEBBaO�?H=EI�PDA�B=?PO�KB�PDA�?=OA�=O�PDA
LH=EJPEBB�OAAO�PDAI�=J@�PDA�ARE@AJ?A�PD=P�PDA�H=SUAN�SEHH�LNAOAJP��2DA�@ABAJ@=JPaO
H=SUAN�I=U�=HOK�I=GA�=J�KLAJEJC�OP=PAIAJP�KN�I=U�NAOANRA�DEO�NECDP�PK�@K�OK�=P�PDA
AJ@�KB�PDA�LH=EJPEBBaO�?=OA�

2DA�LH=EJPEBBaO�H=SUAN�PDAJ�?=HHO�SEPJAOOAO�=J@�LNAOAJPO�PDA�LDUOE?=H�ARE@AJ?A�PD=P�EO
NAHAR=JP�PK�DAN�LNKKB��2DA�@ENA?P�PAOPEIKJU�=P�PNE=H�EO�QOQ=HHU�B=N�BNKI�=�OIKKPD
J=NN=PEKJ��2DA�NQHAO�KB�ARE@AJ?A�	PD=P�CKRANJ�PDA�GEJ@O�KB�PAOPEIKJU�=J@�@K?QIAJPO
PD=P�I=U�>A�EJPNK@Q?A@�=P�PNE=H
�=J@�PDA�MQAOPEKJ�=J@�=JOSAN�BKNI=P�PAJ@�PK�I=GA
PDA�LNAOAJP=PEKJ�KB�ARE@AJ?A�?DKLLU�=J@�@EBBE?QHP�PK�BKHHKS�

�JUKJA�SDK�D=O�S=P?DA@�=J�=?PQ=H�PAHAREOA@�PNE=H�KN�=�PAHAREOEKJ�IAHK@N=I=
BA=PQNEJC�=�PNE=H�O?AJA�SEHH�=LLNA?E=PA�PDA�J=PQNA�KB�PDA�PNE=H�EPOAHB��SEPJAOOAO�=NA
=OGA@�MQAOPEKJO�=>KQP�=�JQI>AN�KB�EOOQAO�PD=P�I=U�KN�I=U�JKP�>A�NAH=PA@�PDA
KLLKOEJC�H=SUAN�SEHH�BNAMQAJPHU�K>FA?P�PK�PDA�MQAOPEKJ�KN�PDA�BKNI�EJ�SDE?D�EP�EO
=OGA@�=J@�PDA�FQNU�I=U�>A�OAJP�BNKI�PDA�NKKI�SDEHA�PDA�H=SUANO�=NCQA�=P�PDA�>AJ?D
>ABKNA�PDA�FQ@CA�
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�BPAN�@ENA?P�PAOPEIKJU�KB�A=?D�SEPJAOO�EO�KRAN�PDA�KLLKOEJC�H=SUAN�I=U�?KJ@Q?P
?NKOO�AT=IEJ=PEKJ��2DEO�EO�=�?NQ?E=H�?KJOPEPQPEKJ=H�NECDP��EJ�?NEIEJ=H�?=OAO�EP�EO
LNAOANRA@�EJ�PDA�!KJOPEPQPEKJaO�1ETPD��IAJ@IAJP�	PDA�NECDP�PK�?KJBNKJP�KJAaO
=??QOANO�EJ�KLAJ�?KQNP
��2DA�BKNI=H�NQHAO�KB�@ENA?P�PAOPEIKJU�=NA�PDAJ�NAH=TA@�=J@
PDA�?NKOO�AT=IEJAN�I=U�LNK>A�PDA�SEPJAOO�IKNA�EJBKNI=HHU�=OGEJC�MQAOPEKJO�PD=P
I=U�JKP�OAAI�EIIA@E=PAHU�NAHAR=JP��2DEO�EO�SDAJ�PDA�KLLKOEJC�=PPKNJAU�I=U
>A?KIA�D=NOD�?=OPEJC�@KQ>P�KJ�=�SEPJAOOaO�?NA@E>EHEPU�PNUEJC�PK�PNEL�DAN�QL�=J@
ODKS�PD=P�PDA�=JOSANO�ODA�C=RA�=NA�B=HOA�KN�JKP�PK�>A�PNQOPA@��2DEO�QOA�KB�?NKOO�
AT=IEJ=PEKJ�=HKJC�SEPD�PDA�NAMQENAIAJP�PD=P�PDA�SEPJAOO�IQOP�NAOLKJ@�PK
MQAOPEKJO�PD=P�=NA�=P�=HH�NAHAR=JP�PK�PDA�MQAOPEKJO�N=EOA@�>U�PDA�?=OA�@EOPEJCQEODAO
?KIIKJ�H=S�?KQNPO�BNKI�PDKOA�KB�=QPDKNEP=NE=J�NACEIAO�=NKQJ@�PDA�SKNH@�

$KHHKSEJC�?NKOO�AT=IEJ=PEKJ�PDA�LH=EJPEBBaO�H=SUAN�I=U�PDAJ�MQAOPEKJ�PDA�SEPJAOO
=C=EJ��PDEO�EO�?=HHA@�NA@ENA?P�AT=IEJ=PEKJ�=J@�EO�QOA@�PK�@AIKJOPN=PA�PD=P�PDA
SEPJAOOaO�KNECEJ=H�=JOSANO�SANA�=??QN=PA�=J@�PK�ODKS�PD=P�=JU�EILHE?=PEKJO
KPDANSEOA�OQCCAOPA@�>U�PDA�?NKOO�AT=IEJAN�SANA�QJS=NN=JPA@��2DA�?NKOO�
AT=IEJAN�I=U�PDAJ�AJC=CA�PDA�SEPJAOO�EJ�NA�?NKOO�AT=IEJ=PEKJ�=J@�OK�KJ��2DA
LNK?AOO�QOQ=HHU�OPKLO�=BPAN�?NKOO�AT=IEJ=PEKJ�KN�NA@ENA?P�

"QNEJC�PDA�PNE=H�PDA�FQ@CAaO�?DEAB�NAOLKJOE>EHEPU�EO�PK�OAA�PD=P�PDA�PNE=H�EO�B=EN�PK�>KPD
OE@AO��-JA�>EC�LEA?A�KB�PD=P�NAOLKJOE>EHEPU�EO�PK�NQHA�KJ�PDA�=@IEOOE>EHEPU�KB�ARE@AJ?A�
��FQ@CA�I=U�NQHA�PD=P�=�L=NPE?QH=N�MQAOPEKJ�EO�KQP�KB�KN@AN]PD=P�EO�JKP�NAHAR=JP�KN
=LLNKLNE=PA]KN�PD=P�=�CERAJ�@K?QIAJP�EO�ENNAHAR=JP��5DANA�PDA�=PPKNJAU�EO
?KJREJ?A@�PD=P�=�L=NPE?QH=N�SEPJAOO�=�L=NPE?QH=N�MQAOPEKJ�KN�=�L=NPE?QH=N�@K?QIAJP
	KN�L=NP�PDANAKB
�EO�?NEPE?=H�PK�DAN�?=OA�ODA�I=U�LNAOANRA�=J�K>FA?PEKJ�PK�PDA�?KQNPaO
NQHEJC�>U�O=UEJC�^AT?ALPEKJ_�EJ�SDE?D�?=OA�PDA�?KQNP�OPAJKCN=LDAN�SEHH�JKPA�PDA
AT?ALPEKJ��KJ�=LLA=H�PDA�=PPKNJAU�I=U�?EPA�=JU�JQI>AN�KB�AT?ALPEKJO�=O�=@@EJC�QL
PK�PDA�H=?G�KB�=�B=EN�PNE=H�BKN�DAN�?HEAJP�=J@�I=U�NAMQAOP�=�?KQNP�KB�=LLA=HO�PK�KN@AN�=
NAPNE=H�

$KN�PDA�IKOP�L=NP�?KQNPO�KB�=LLA=H�SEHH�JKP�NARANOA�=J@�NAI=J@�BKN�=�JAS�PNE=H
QJHAOO�PDA�PNE=H�?KQNP�FQ@CAaO�ANNKNO�=NA�^LNAFQ@E?E=H_�KN�^=J�=>QOA�KB�@EO?NAPEKJ�_�'J
ODKNP�JAEPDAN�L=NPU�EO�AJPEPHA@�PK�=�LANBA?P�PNE=H�>QP�KJHU�PK�=�B=EN�PNE=H�KJA�EJ�SDE?D
PDA�PNE=H�FQ@CA�D=O�I=@A�KJHU�^D=NIHAOO�ANNKNO_�=J@�JKP�LNAFQ@E?E=H�KJAO�

�P�PDA�AJ@�KB�PDA�LH=EJPEBBaO�?=OA�PDA�@ABAJ@=JP�LNAOAJPO�DEO�?=OA�BKHHKSEJC�PDA
O=IA�LNK?A@QNA�FQOP�KQPHEJA@��2DA�LH=EJPEBB�EO�PDAJ�AJPEPHA@�PK�LNAOAJP�NA>QPP=H
SEPJAOOAO�EB�JA?AOO=NU�PK�@AJU�KN�=NCQA�SEPD�PDA�ARE@AJ?A�PDA�@ABAJ@=JP�D=O
EJPNK@Q?A@��2DA�@ABAJ@=JP�EJ�PQNJ�I=U�LNAOAJP�^OQNNA>QPP=H_�SEPJAOOAO�

5DAJ�=HH�PAOPEIKJU�D=O�>AAJ�EJPNK@Q?A@�AEPDAN�L=NPU�I=U�=OG�PDA�FQ@CA�BKN�=
directed verdict �� ]=�RAN@E?P�@A?E@A@�>U�PDA�FQ@CA�SEPDKQP�=@RE?A�BNKI�PDA�FQNU�

��� �P�PDA�?HKOA�KB�KJA�L=NPUaO
ARE@AJ?A�PDA�KPDAN�L=NPU�I=U
IKRA�BKN�=�@ENA?PA@�RAN@E?P�KN
NAJAS�PD=P�IKPEKJ�=P�PDA�?HKOA
KB�=HH�L=NPEAOa�ARE@AJ?A����FQ@CA
SEHH�@ENA?P�=�RAN@E?P�EB�PDANA�EO
JK�NA=H�EOOQA�KB�B=?P�BKN
NA=OKJ=>HA�FQNKNO�PK�?KJOE@AN
=J@�EB�PDA�H=S�=O�=LLHEA@�PK�PDA
B=?PO�EJ�ARE@AJ?A�?HA=NHU�B=RKNO
PDA�L=NPU�SDK�NAMQAOPO�PDA
@ENA?PA@�RAN@E?P�
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2DEO�IKPEKJ�I=U�>A�CN=JPA@�EB�PDA�LH=EJPEBB�D=O�B=EHA@�PK�EJPNK@Q?A�ARE@AJ?A�PD=P�EO
HAC=HHU�OQBBE?EAJP�PK�IAAP�DAN�>QN@AJ�KB�LNKKB�KN�EB�PDA�@ABAJ@=JP�D=O�B=EHA@�PK�@K�PDA
O=IA�KJ�EOOQAO�KJ�SDE?D�ODA�D=O�PDA�>QN@AJ�KB�LNKKB��	$KN�AT=ILHA�PDA�LH=EJPEBB
=HHACAO�PD=P�PDA�@ABAJ@=JP�KSAO�DEI�IKJAU�=J@�EJPNK@Q?AO�=�OECJA@�LNKIEOOKNU
JKPA��2DA�@ABAJ@=JP�?=JJKP�ODKS�PD=P�PDA�JKPA�EO�EJR=HE@��2DA�@ABAJ@=JP�IQOP�HKOA
PDA�?=OA�QJHAOO�DA�?=J�ODKS�PD=P�PDA�@A>P�D=O�>AAJ�L=E@�KN�KPDANSEOA�@EO?D=NCA@�


2DA�@ABAJ@=JP�?=J�IKRA�BKN�=�@ENA?PA@�RAN@E?P�=P�PDA�?HKOA�KB�PDA�LH=EJPEBBaO�?=OA�>QP
PDA�FQ@CA�SEHH�QOQ=HHU�S=EP�PK�DA=N�PDA�AJPENA�?=OA�QJPEH�@A?E@EJC�SDAPDAN�PK�@K�OK�
"ENA?PA@�RAN@E?PO�=NA�JKP�QOQ=HHU�CN=JPA@�OEJ?A�EP�EO�PDA�FQNUaO�FK>�PK�@APANIEJA�PDA
B=?PO�EJ�@EOLQPA�

'B�PDA�FQ@CA�NABQOAO�PK�CN=JP�=�@ENA?PA@�RAN@E?P�A=?D�H=SUAN�SEHH�PDAJ�LNAOAJP�=
?HKOEJC�=NCQIAJP�PK�PDA�FQNU�	KN�EB�PDANA�EO�JK�FQNU�PK�PDA�FQ@CA�=HKJA
��2DA�?HKOEJC
=NCQIAJP�EO�QOA@�PK�PEA�QL�PDA�HKKOA�AJ@O�=O�PDA�=PPKNJAU�PNEAO�PK�>NEJC�PKCAPDAN
R=NEKQO�OAAIEJCHU�QJNAH=PA@�B=?PO�EJPK�=�OPKNU�PD=P�SEHH�I=GA�OAJOA�PK�PDA�FQNU�

�BPAN�?HKOEJC�=NCQIAJPO�PDA�FQ@CA�SEHH�EJOPNQ?P�PDA�FQNU��2DA�LQNLKOA�KB�FQNU
EJOPNQ?PEKJ�EO�PK�ATLH=EJ�PK�PDA�FQNKNO�PDA�IA=JEJC�KB�PDA�H=S�=O�EP�NAH=PAO�PK�PDA
EOOQAO�PDAU�=NA�?KJOE@ANEJC�=J@�PK�PAHH�PDA�FQNKNO�SD=P�B=?PO�PDAU�IQOP�@APANIEJA�EB
PDAU�=NA�PK�CERA�=�RAN@E?P�BKN�KJA�L=NPU�KN�PDA�KPDAN��#=?D�H=SUAN�SEHH�D=RA�LNAL=NA@
=�OAP�KB�SNEPPAJ�EJOPNQ?PEKJO�PD=P�ODA�DKLAO�PDA�FQ@CA�SEHH�CERA�PK�PDA�FQNU��2DAOA�SEHH
>A�P=EHKNA@�PK�=@R=J?A�DAN�?HEAJPaO�?=OA��+=JU�=�RAN@E?P�D=O�>AAJ�KRANPQNJA@�KJ
=LLA=H�>A?=QOA�=�PNE=H�FQ@CA�D=O�SNKJCHU�EJOPNQ?PA@�PDA�FQNU��2DA�FQ@CA�SEHH
?=NABQHHU�@APANIEJA�SDE?D�EJOPNQ?PEKJO�PK�CERA�=J@�KBPAJ�SEHH�QOA�=�OAP�KB�L=PPANJ
EJOPNQ?PEKJO�LNKRE@A@�>U�PDA�OP=PA�>=N�=OOK?E=PEKJ�KN�PDA�OQLNAIA�?KQNP�KB�PDA�OP=PA�
2DAOA�L=PPANJ�FQNU�EJOPNQ?PEKJO�=NA�KBPAJ�O=BAN�>A?=QOA�PDAU�=NA�L=PPANJA@�=BPAN
H=JCQ=CA�PD=P�=LLAHH=PA�?KQNPO�D=RA�QOA@�LNAREKQOHU�=J@�=LLAHH=PA�?KQNPO�=NA�HAOO
HEGAHU�PK�BEJ@�NARANOE>HA�ANNKN�EJ�PDA�EJOPNQ?PEKJO�

�BPAN�=HH�EJOPNQ?PEKJO�=NA�CERAJ�PDA�FQNU�SEHH�NAPENA�PK�=�LNER=PA�NKKI�=J@�@EO?QOO�PDA
?=OA�=J@�PDA�=JOSANO�NAMQAOPA@�>U�PDA�FQ@CA�BKN�=O�HKJC�=O�EP�P=GAO�PK�NA=?D�=
QJ=JEIKQO�RAN@E?P��1KIA�IEJKN�?=OAO�@K�JKP�NAMQENA�=�QJ=JEIKQO�RAN@E?P��'B�PDA
FQNU�?=JJKP�NA=?D�=�@A?EOEKJ�PDEO�EO�?=HHA@�=�DQJC�FQNU�=J@�PDA�?=OA�SEHH�D=RA�PK�>A
NAPNEA@��5DAJ�=�FQNU�@KAO�NA=?D�=�RAN@E?P�EP�@AHERANO�EP�EJ�?KQNP�SEPD�>KPD�L=NPEAO
=J@�PDAEN�H=SUANO�LNAOAJP��2DA�FQNU�EO�PDAJ�@EO?D=NCA@�=J@�?KJPNKH�KRAN�PDA�?=OA
NAPQNJO�PK�PDA�FQ@CA��	'B�PDANA�EO�JK�FQNU�PDA�FQ@CA�SEHH�QOQ=HHU�=JJKQJ?A�EJ�=
SNEPPAJ�KLEJEKJ�DEO�BEJ@EJCO�KB�B=?P�=J@�DKS�PDA�H=S�=LLHEAO�PK�PDKOA�B=?PO��(QNEAO
FQOP�=JJKQJ?A�PDAEN�RAN@E?PO�=J@�@K�JKP�OP=PA�PDAEN�NA=OKJO�BKN�NA=?DEJC�PDAI�
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Posttrial Motions

2DA�HKOEJC�L=NPU�EO�=HHKSA@�PK�=OG�PDA�FQ@CA�BKN�=�JAS�PNE=H�KN�BKN�=�FQ@CIAJP
JKPSEPDOP=J@EJC�PDA�RAN@E?P�	KBPAJ�?=HHA@�=judgment n.o.v. �� �BNKI�PDA�*=PEJnon
obstante veredicto
����FQ@CA�SDK�@A?E@AO�PD=P�=�@ENA?PA@�RAN@E?P�EO�=LLNKLNE=PA�SEHH
QOQ=HHU�S=EP�PK�OAA�SD=P�PDA�FQNUaO�RAN@E?P�EO��'B�EP�EO�B=RKN=>HA�PK�PDA�L=NPU�PDA�FQ@CA
PDEJGO�ODKQH@�SEJ�ODA�?=J�NAHU�KJ�PD=P�RAN@E?P��'B�PDA�RAN@E?P�EO�BKN�PDA�KPDAN�L=NPU
DA�?=J�CN=JP�PDA�IKPEKJ�BKN�FQ@CIAJP�J�K�R��2DEO�EO�=�O=BAN�S=U�PK�LNK?AA@�>A?=QOA�EB
PDA�FQ@CA�EO�NARANOA@�KJ�=LLA=H�=�JAS�PNE=H�EO�JKP�JA?AOO=NU��2DA�FQNUaO�RAN@E?P
=HS=UO�?=J�>A�NAOPKNA@�SDANA=O�SEPDKQP�=�FQNU�RAN@E?P�	=O�D=LLAJO�SDAJ�=�@ENA?PA@
RAN@E?P�EO�CN=JPA@�>ABKNA�PDA�?=OA�CKAO�PK�PDA�FQNU
�PDA�AJPENA�?=OA�IQOP�>A
LNAOAJPA@�PK�=�JAS�FQNU�Ferlito v. Johnson & Johnson	1A?PEKJ������!=OAO�
�EHHQOPN=PAO
PDA�FQ@CIAJP�J�K�R��LNK?AOO�EJ�=�?=OA�SDANA�PDA�FQ@CA�=HHKSA@�PDA�?=OA�PK�CK�PK�=
FQNU�PD=P�S=O�KRANHU�OUIL=PDAPE?�PK�PDA�LH=EJPEBBO�

0QHA���	>
�KB�PDA�$A@AN=H�0QHAO�KB�!EREH�.NK?A@QNA�LNKRE@AO�PDA�=QPDKNEV=PEKJ�BKN
BA@AN=H�FQ@CAO�I=GEJC�=�FQ@CIAJP�?KJPN=NU�PK�PDA�FQ@CIAJP�KB�PDA�FQNU��+KOP�OP=PAO
D=RA�=�OEIEH=N�NQHA�

0QHA���	>
�O=UO

5DAJARAN�=�IKPEKJ�BKN�=�@ENA?PA@�RAN@E?P�I=@A�=P�PDA�?HKOA�KB�=HH�PDA�ARE@AJ?A�EO
@AJEA@�KN�BKN�=JU�NA=OKJ�EO�JKP�CN=JPA@�PDA�?KQNP�EO�@AAIA@�PK�D=RA�OQ>IEPPA@�PDA
=?PEKJ�PK�PDA�FQNU�OQ>FA?P�PK�=�H=PAN�@APANIEJ=PEKJ�KB�PDA�HAC=H�MQAOPEKJO�N=EOA@�>U
PDA�IKPEKJ��,KP�H=PAN�PD=J����@=UO�=BPAN�AJPNU�KB�FQ@CIAJP�=�L=NPU�SDK�D=O�IKRA@
BKN�=�@ENA?PA@�RAN@E?P�I=U�IKRA�PK�D=RA�PDA�RAN@E?P�=J@�=JU�FQ@CIAJP�AJPANA@
PDANAKJ�OAP�=OE@A�=J@�PK�D=RA�FQ@CIAJP�AJPANA@�EJ�=??KN@=J?A�SEPD�PDA�L=NPUaO
IKPEKJ�BKN�=�@ENA?PA@�RAN@E?P�[9�;�JAS�PNE=H�I=U�>A�LN=UA@�BKN�EJ�PDA�=HPANJ=PERA��'B
=�RAN@E?P�S=O�NAPQNJA@�PDA�?KQNP�I=U�=HHKS�PDA�FQ@CIAJP�PK�OP=J@�KN�I=U�NAKLAJ
PDA�FQ@CIAJP�=J@�AEPDAN�KN@AN�=�JAS�PNE=H�KN�@ENA?P�PDA�AJPNU�KB�FQ@CIAJP�=O�EB�PDA
NAMQAOPA@�RAN@E?P�D=@�>AAJ�@ENA?PA@�

��� (Q@CIAJP�^JKPSEPDOP=J@EJC
PDA�RAN@E?P_�I=U�>A�=S=N@A@
=BPAN�PDA�FQNU�NAPQNJO�=�RAN@E?P
PD=P�PDA�FQ@CA�>AHEARAO�JK
N=PEKJ=H�FQNU�?KQH@�D=RA�?KIA
PK��(Q@CIAJP�J�K�R��NARANOAO
PDA�RAN@E?P�=J@�=S=N@O
FQ@CIAJP�PK�PDA�L=NPU�=C=EJOP
SDKI�PDA�FQNUaO�RAN@E?P�S=O
I=@A�

!D=LPAN���!KQNPO�=J@�PDA�*AC=H�.NK?AOO

����2DA�.NAPNE=H�=J@�2NE=H�.D=OA ���



KEY TAKEAWAY

2DA�LQNLKOA�KB�=�PNE=H�FQ@CA�EO�PK�AJOQNA�FQOPE?A�PK�=HH�L=NPEAO�PK�PDA�H=SOQEP�
2DA�FQ@CA�LNAOE@AO�EJOPNQ?PO�PDA�FQNU�=J@�I=U�HEIEP�SDK�PAOPEBEAO�=J@�SD=P
PDAU�PAOPEBU�=>KQP�SD=P��'J�=HH�KB�PDEO�PDA�FQ@CA�SEHH�QOQ=HHU�?KIIEP�OKIA
ANNKNO��K??=OEKJ=HHU�PDAOA�SEHH�>A�PDA�GEJ@O�KB�ANNKNO�PD=P�OANEKQOHU
?KILNKIEOA�=�B=EN�PNE=H�BKN�>KPD�L=NPEAO��#NNKNO�PD=P�@K�OANEKQOHU�?KILNKIEOA
=�B=EN�PNE=H�BKN�>KPD�L=NPEAO�=NA�LNAFQ@E?E=H�=O�KLLKOA@�PK�D=NIHAOO��2DA
=LLA=HO�?KQNP�IQOP�@A?E@A�SDAPDAN�=JU�ANNKNO�KB�PDA�PNE=H�?KQNP�FQ@CA�=NA
LNAFQ@E?E=H�KN�JKP�

'B�=�FQ@CA�@ENA?PO�=�RAN@E?P�PD=P�AJ@O�PDA�?=OA�BKN�PDA�L=NPU�SDK�D=OJaP�=OGA@
BKN�KJA��EB�=�FQ@CA�CN=JPO�FQ@CIAJP�J�K�R��PD=P�SEHH�P=GA�=S=U�=�FQNU�RAN@E?P
PD=P�KJA�OE@A�D=O�SKNGA@�RANU�D=N@�PK�CAP��2DQO�=�FQ@CA�IQOP�>A�?=NABQH�JKP
PK�QJ@QHU�B=RKN�KJA�OE@A�KN�PDA�KPDAN�NAC=N@HAOO�KB�DEO�KN�DAN�OUIL=PDEAO�

EXERCISES

�� 5D=P�EB�PDANA�S=O�JKP�=�@K?PNEJA�KB�NAO�FQ@E?=P=��5D=P�SKQH@�PDA�HAC=H
OUOPAI�>A�HEGA�

�� 5DU�@K�UKQ�PDEJG�?NKOO�AT=IEJ=PEKJ�EO�=�^NECDP_�=O�KLLKOA@�PK�=�^CKK@
PDEJC_��5D=P�GEJ@�KB�FQ@E?E=H�OUOPAI�SKQH@�JKP�=HHKS�?NKOO�AT=IEJ=PEKJ
KB�SEPJAOOAO�=O�=�I=PPAN�KB�NECDP�
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3.5 Judgment, Appeal, and Execution

LEARNING OBJECTIVES

�� 3J@ANOP=J@�PDA�LKOPPNE=H�LNK?AOO]DKS�=LLAHH=PA�?KQNPO�LNK?AOO�=LLA=HO�
�� #TLH=EJ�DKS�=�?KQNPaO�FQ@CIAJP�EO�PN=JOH=PA@�EJPK�NAHEAB�BKN�PDA�SEJJEJC

L=NPU�

Judgment or Order

�P�PDA�AJ@�KB�=�PNE=H�PDA�FQ@CA�SEHH�AJPAN�=J�KN@AN�PD=P�I=GAO�BEJ@EJCO�KB�B=?P�	KBPAJ
SEPD�PDA�DAHL�KB�=�FQNU
�=J@�?KJ?HQOEKJO�KB�H=S��2DA�FQ@CA�SEHH�=HOK�I=GA�=�FQ@CIAJP
=O�PK�SD=P�NAHEAB�KN�NAIA@U�ODKQH@�>A�CERAJ��-BPAJ�EP�EO�=J�=S=N@�KB�IKJAU�@=I=CAO
PK�KJA�KB�PDA�L=NPEAO��2DA�HKOEJC�L=NPU�I=U�=OG�BKN�=�JAS�PNE=H�=P�PDEO�LKEJP�KN�SEPDEJ
=�ODKNP�LANEK@�KB�PEIA�BKHHKSEJC��-J?A�PDA�PNE=H�FQ@CA�@AJEAO�=JU�OQ?D�NAMQAOP�PDA
FQ@CIAJP]EJ�PDA�BKNI�KB�PDA�?KQNPaO�KN@AN]EO�BEJ=H�

Appeal

'B�PDA�HKOANaO�IKPEKJ�BKN�=�JAS�PNE=H�KN�=�FQ@CIAJP�J�K�R��EO�@AJEA@�PDA�HKOEJC�L=NPU
I=U�=LLA=H�>QP�IQOP�KN@EJ=NEHU�LKOP�=�>KJ@�OQBBE?EAJP�PK�AJOQNA�PD=P�PDANA�=NA�BQJ@O
PK�L=U�PDA�=IKQJP�=S=N@A@�PK�PDA�SEJJEJC�L=NPU��'J�=J�=LLA=H�PDA�=LLAHH=JP�=EIO
PK�ODKS�PD=P�PDANA�S=O�OKIA�LNAFQ@E?E=H�ANNKN�?KIIEPPA@�>U�PDA�PNE=H�FQ@CA��2DANA
SEHH�>A�ANNKNO�KB�?KQNOA�>QP�PDA�ANNKNO�IQOP�>A�OECJEBE?=JP�	E�A��JKP�D=NIHAOO
��2DA
>=OE?�E@A=�EO�BKN�=J�=LLAHH=PA�?KQNP�PK�AJOQNA�PD=P�=�NA=OKJ=>HU�B=EN�PNE=H�S=O
LNKRE@A@�PK�>KPD�OE@AO��#JBKN?AIAJP�KB�PDA�?KQNPaO�FQ@CIAJP]=J�=S=N@�KB�IKJAU
=J�EJFQJ?PEKJ]EO�QOQ=HHU�OP=UA@�	LKOPLKJA@
�QJPEH�PDA�=LLAHH=PA�?KQNP�D=O�NQHA@���O
JKPA@�A=NHEAN�PDA�L=NPU�I=GEJC�PDA�=LLA=H�EO�?=HHA@�PDA�=LLAHH=JP�=J@�PDA�L=NPU
@ABAJ@EJC�PDA�FQ@CIAJP�EO�PDA�=LLAHHAA�	KN�EJ�OKIA�?KQNPO�PDA�LAPEPEKJAN�=J@�PDA
NAOLKJ@AJP
�

"QNEJC�PDA�PNE=H�PDA�HKOEJC�L=NPU�I=U�D=RA�K>FA?PA@�PK�?ANP=EJ�LNK?A@QN=H�@A?EOEKJO
>U�PDA�FQ@CA��'J�?KILEHEJC�=�NA?KN@�KJ�=LLA=H�PDA�=LLAHH=JP�JAA@O�PK�ODKS�PDA
=LLAHH=PA�?KQNP�OKIA�AT=ILHAO�KB�IEOP=GAO�I=@A�>U�PDA�FQ@CA]BKN�AT=ILHA�D=REJC
ANNKJAKQOHU�=@IEPPA@�ARE@AJ?A�D=REJC�B=EHA@�PK�=@IEP�LNKLAN�ARE@AJ?A�PD=P�ODKQH@
D=RA�>AAJ�=@IEPPA@�KN�D=REJC�SNKJCHU�EJOPNQ?PA@�PDA�FQNU��2DA�=LLAHH=PA�?KQNP
IQOP�@APANIEJA�EB�PDKOA�IEOP=GAO�SANA�OANEKQO�AJKQCD�PK�=IKQJP�PK�LNAFQ@E?E=H
ANNKN�
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�LLAHH=PA�=J@�PNE=H�LNK?A@QNAO�=NA�@EBBANAJP��2DA�=LLAHH=PA�?KQNP�@KAO�JKP�DA=N
SEPJAOOAO�KN�=??ALP�ARE@AJ?A��'P�NAREASO�PDArecordKB�PDA�?=OA]PDA�PN=JO?NELP�KB�PDA
SEPJAOOAOa�PAOPEIKJU�=J@�PDA�@K?QIAJPO�NA?AERA@�EJPK�ARE@AJ?A�=P�PNE=H]PK�PNU�PK
BEJ@�=�HAC=H�ANNKN�KJ�=�OLA?EBE?�NAMQAOP�KB�KJA�KN�>KPD�KB�PDA�L=NPEAO��2DA�L=NPEAOa
H=SUANO�LNAL=NA�>NEABO�	SNEPPAJ�OP=PAIAJPO�?KJP=EJEJC�PDA�B=?PO�EJ�PDA�?=OA
�PDA
LNK?A@QN=H�OPALO�P=GAJ�=J@�PDA�=NCQIAJP�KN�@EO?QOOEKJ�KB�PDA�IA=JEJC�KB�PDA�H=S
=J@�DKS�EP�=LLHEAO�PK�PDA�B=?PO���BPAN�NA=@EJC�PDA�>NEABO�KJ�=LLA=H�PDA�=LLAHH=PA
?KQNP�I=U�@EOLKOA�KB�PDA�=LLA=H�SEPDKQP�=NCQIAJP�EOOQEJC�=�SNEPPAJ�KLEJEKJ�PD=P
I=U�>A�RANU�ODKNP�KN�I=JU�L=CAO��-BPAJ�PDKQCD�PDA�=LLAHH=PA�?KQNP�SEHH�DA=N�KN=H
=NCQIAJP��	2DEO�?=J�>A�IKJPDO�KN�ARAJ�IKNA�PD=J�=�UA=N�=BPAN�PDA�>NEABO�=NA�BEHA@�

#=?D�H=SUAN�EO�CERAJ�=�ODKNP�LANEK@�KB�PEIA�QOQ=HHU�JK�IKNA�PD=J�PDENPU�IEJQPAO�PK
LNAOAJP�DEO�?HEAJPaO�?=OA��2DA�H=SUAN�N=NAHU�CAPO�=�?D=J?A�BKN�=J�ATPAJ@A@�OP=PAIAJP
>A?=QOA�DA�EO�QOQ=HHU�EJPANNQLPA@�>U�MQAOPEKJO�BNKI�PDA�FQ@CAO��2DNKQCD�PDEO
AT?D=JCA�>APSAAJ�FQ@CAO�=J@�H=SUANO�OLA?EBE?�HAC=H�LKOEPEKJO�?=J�>A�PAOPA@�=J@
PDAEN�HEIEPO�ATLHKNA@�

"ALAJ@EJC�KJ�SD=P�EP�@A?E@AO�PDA�=LLAHH=PA�?KQNP�SEHHaffirmPDA�HKSAN�?KQNPaO
FQ@CIAJPmodifyEPreverseEP�KNremandEP�PK�PDA�HKSAN�?KQNP�BKN�NAPNE=H�KN�KPDAN
=?PEKJ�@ENA?PA@�>U�PDA�DECDAN�?KQNP��2DA�=LLAHH=PA�?KQNP�EPOAHB�@KAO�JKP�P=GA�OLA?EBE?
=?PEKJ�EJ�PDA�?=OA��EP�OEPO�KJHU�PK�NQHA�KJ�?KJPAOPA@�EOOQAO�KB�H=S��2DA�HKSAN�?KQNP
IQOP�EOOQA�PDA�BEJ=H�FQ@CIAJP�EJ�PDA�?=OA���O�SA�D=RA�=HNA=@U�OAAJ�PDANA�EO�PDA
LKOOE>EHEPU�KB�=LLA=HEJC�BNKI�=J�EJPANIA@E=PA�=LLAHH=PA�?KQNP�PK�PDA�OP=PA�OQLNAIA
?KQNP�EJ�PSAJPU�JEJA�OP=PAO�=J@�PK�PDA�31�1QLNAIA�!KQNP�BNKI�=�NQHEJC�BNKI�=
BA@AN=H�?EN?QEP�?KQNP�KB�=LLA=H��'J�?=OAO�N=EOEJC�?KJOPEPQPEKJ=H�EOOQAO�PDANA�EO�=HOK
PDA�LKOOE>EHEPU�KB�=LLA=H�PK�PDA�1QLNAIA�!KQNP�BNKI�PDA�OP=PA�?KQNPO�

*EGA�PNE=H�FQ@CAO�=LLAHH=PA�FQ@CAO�IQOP�BKHHKS�LNAREKQO�@A?EOEKJO�KN�LNA?A@AJP�� QP
JKP�ARANU�LNAREKQO�?=OA�EO�=�LNA?A@AJP�BKN�ARANU�?KQNP��*KSAN�?KQNPO�IQOP�NAOLA?P
=LLAHH=PA�?KQNP�@A?EOEKJO�=J@�?KQNPO�EJ�KJA�OP=PA�=NA�JKP�>KQJ@�>U�@A?EOEKJO�KB
?KQNPO�EJ�KPDAN�OP=PAO��1P=PA�?KQNPO�=NA�JKP�>KQJ@�>U�@A?EOEKJO�KB�BA@AN=H�?KQNPO
AT?ALP�KJ�LKEJPO�KB�BA@AN=H�H=S�PD=P�?KIA�BNKI�BA@AN=H�?KQNPO�SEPDEJ�PDA�OP=PA�KN
BNKI�=�BA@AN=H�?EN?QEP�EJ�SDE?D�PDA�OP=PA�?KQNP�OEPO����OP=PA�OQLNAIA�?KQNP�EO�JKP
>KQJ@�>U�?=OA�H=S�EJ�=JU�KPDAN�OP=PA�� QP�=�OQLNAIA�?KQNP�EJ�KJA�OP=PA�SEPD�=�PULA
KB�?=OA�EP�D=O�JKP�LNAREKQOHU�@A=HP�SEPD�I=U�BEJ@�LANOQ=OERA�NA=OKJEJC�EJ�@A?EOEKJO
KB�KPDAN�OP=PA�OQLNAIA�?KQNPO�

$A@AN=H�@EOPNE?P�?KQNPO�=NA�>KQJ@�>U�PDA�@A?EOEKJO�KB�PDA�?KQNP�KB�=LLA=HO�EJ�PDAEN
?EN?QEP�>QP�@A?EOEKJO�>U�KJA�?EN?QEP�?KQNP�=NA�JKP�LNA?A@AJPO�BKN�?KQNPO�EJ�KPDAN
?EN?QEPO��$A@AN=H�?KQNPO�=NA�=HOK�>KQJ@�>U�@A?EOEKJO�KB�PDA�OP=PA�OQLNAIA�?KQNPO
SEPDEJ�PDAEN�CAKCN=LDE?�PANNEPKNU�EJ�@ERANOEPU�FQNEO@E?PEKJ�?=OAO���HH�?KQNPO�=NA
>KQJ@�>U�@A?EOEKJO�KB�PDA�31�1QLNAIA�!KQNP�AT?ALP�PDA�1QLNAIA�!KQNP�EPOAHB
SDE?D�OAH@KI�NARANOAO�EPOAHB�>QP�KJ�K??=OEKJ�D=O�KRANPQNJA@�EPO�KSJ�LNA?A@AJPO�
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,KP�ARANUPDEJC�=�?KQNP�O=UO�EJ�=J�KLEJEKJ�EO�=�LNA?A@AJP��1PNE?PHU�OLA=GEJC�KJHU�PDA
AT=?P�DKH@EJC�EO�>EJ@EJC�KJ�PDA�HKSAN�?KQNPO����DKH@EJC�EO�PDA�PDAKNU�KB�PDA�H=S�PD=P
=LLHEAO�PK�PDA�L=NPE?QH=N�?EN?QIOP=J?AO�LNAOAJPA@�EJ�=�?=OA��2DA�?KQNPO�I=U
OKIAPEIAO�@A?H=NA�SD=P�PDAU�>AHEARA�PK�>A�PDA�H=S�SEPD�NAC=N@�PK�LKEJPO�PD=P�=NA
JKP�?AJPN=H�PK�PDA�?=OA�>AEJC�@A?E@A@��2DAOA�@A?H=N=PEKJO�=NA�?=HHA@�@E?P=�	PDA
OEJCQH=Ndictum
�=J@�PDA�HKSAN�?KQNPO�@K�JKP�D=RA�PK�CERA�PDAI�PDA�O=IA�SAECDP�=O
DKH@EJCO�

Judgment and Order

5DAJ�=�L=NPU�D=O�JK�IKNA�LKOOE>HA�=LLA=HO�EP�QOQ=HHU�L=UO�QL�RKHQJP=NEHU��'B�JKP
RKHQJP=NEHU�PDAJ�PDA�HKOEJC�L=NPUaO�=OOAPO�?=J�>A�OAEVA@�KN�EPO�S=CAO�KN�KPDAN�EJ?KIA
C=NJEODA@�PK�O=PEOBU�PDA�FQ@CIAJP��'B�PDA�BEJ=H�FQ@CIAJP�EO�=J�EJFQJ?PEKJ�B=EHQNA�PK
BKHHKS�EPO�@E?P=PAO�?=J�HA=@�PK�=�?KJPAILP�?EP=PEKJ�SEPD�=�BEJA�KN�F=EH�PEIA�EILKOA@�

KEY TAKEAWAY

2DA�LNK?AOO�KB�?KJ@Q?PEJC�=�?EREH�PNE=H�D=O�I=JU�=OLA?PO�OP=NPEJC�SEPD
LHA=@EJCO�=J@�?KJPEJQEJC�SEPD�IKPEKJO�@EO?KRANU�IKNA�IKPEKJO�LNAPNE=H
?KJBANAJ?AO�=J@�BEJ=HHU�PDA�PNE=H�EPOAHB���P�=HH�OP=CAO�PDA�NQHAO�KB�?EREH
LNK?A@QNA�=PPAILP�PK�CERA�>KPD�OE@AO�LHAJPU�KB�JKPE?A�KLLKNPQJEPU�PK�>A
DA=N@�@EO?KRANU�KB�NAHAR=JP�EJBKNI=PEKJ�?NKOO�AT=IEJ=PEKJ�=J@�PDA
LNAOANR=PEKJ�KB�LNK?A@QN=H�K>FA?PEKJO�BKN�LQNLKOAO�KB�=LLA=H���HH�KB�PDAOA
NQHAO�=J@�LNK?A@QNAO�=NA�EJPAJ@A@�PK�LNKRE@A�A=?D�OE@A�SEPD�=�B=EN�PNE=H�
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EXERCISES

�� +NO��0K>EJOKJ�D=O�=�GAU�SEPJAOO�KJ�=QPK�O=BAPU�PD=P�PDA�FQ@CA�>AHEARAO�EO
JKP�MQ=HEBEA@�=O�=J�ATLANP��2DA�FQ@CA�AT=IEJAO�PDA�SEPJAOO�SDEHA�PDA
FQNU�EO�EJ�PDA�FQNU�NKKI�=J@�@EOMQ=HEBEAO�DEI�BNKI�PAOPEBUEJC��2DA�FQNU
@KAO�JKP�CAP�PK�DA=N�PDEO�SEPJAOO��&AN�=PPKNJAU�K>FA?PO��1DA�HKOAO�DAN
?=OA��5D=P�=NCQIAJP�SKQH@�UKQ�ATLA?P�+NO��0K>EJOKJaO�=PPKNJAU�PK
I=GA�EJ�=J�=LLA=H�

�� 5DU�@KJaP�=LLAHH=PA�?KQNPO�JAA@�=�SEPJAOO�>KT�BKN�SEPJAOOAO�PK�CERA
PAOPEIKJU�QJ@AN�K=PD�

�� ��PNE=H�FQ@CA�EJ�,AR=@=�EO�SKJ@ANEJC�SDAPDAN�PK�AJBKN?A�=
OQNNKC=PA�IKPDANDKK@�?KJPN=?P��.AJAHKLA� =NN�KB�0AJK�,AR=@=
D=O�?KJPN=?PA@�SEPD�0AQ>AJ�=J@�2EJ=�%KH@>ANC�PK�>A=N�PDA�EJ
REPNK�BANPEHEVA@�ACC�KB�+NO��%KH@>ANC���BPAN�?=NNUEJC�PDA�?DEH@�BKN
JEJA�IKJPDO�.AJAHKLA�CERAO�>ENPD�>QP�ODA�EO�NAHQ?P=JP�PK�CERA�QL
PDA�?DEH@�ARAJ�PDKQCD�ODA�S=O�L=E@��������=P�PDA�OP=NP�KB�PDA
?KJPN=?P�=J@�SEHH�A=NJ�=J�=@@EPEKJ=H��������KJ�D=J@EJC�KRAN�PDA
>=>U�PK�PDA�%KH@>ANCO��	 =NN�S=O�=J�AOLA?E=HHU�CKK@�?=J@E@=PA�BKN
OQNNKC=PA�IKPDANDKK@��ODA�D=@�>KNJA�PSK�LANBA?P�?DEH@NAJ�=J@
=P�=CA����@NEJGO�JK�SEJA�@KAO�JKP�OIKGA�KN�QOA�@NQCO�KB�=JU
GEJ@�LN=?PE?AO�UKC=�=J@�I=EJP=EJO�=�H=NCAHU�RACAP=NE=J�@EAP�SEPD
FQOP�AJKQCD�IA=P�PK�IAAP�PDA�JAA@O�KB�PDA�BAPQO�SEPDEJ�


2DA�%KH@>ANCO�D=RA�=OGA@�PDA�FQ@CA�BKN�=J�KN@AN�?KILAHHEJC
.AJAHKLA�PK�CERA�QL�PDA�>=>U�SDK�S=O�BERA�@=UO�KH@�SDAJ�PDA
H=SOQEP�S=O�BEHA@��2DA�>=>U�EO�JKS�=�IKJPD�KH@�=O�PDA�FQ@CA�HKKGO
EJ�R=EJ�BKN�CQE@=J?A�BNKI�=JU�,AR=@=�OP=PQPA�BA@AN=H�OP=PQPA�KN
=JU�LNEKN�?=OA�EJ�,AR=@=�PD=P�=@@NAOOA@�PDA�EOOQA�KB�OQNNKC=PA
IKPDANDKK@��&A�@KAO�BEJ@�OARAN=H�SAHH�NA=OKJA@�?=OAO�KJA�BNKI
,AS�(ANOAU�KJA�BNKI�+E?DEC=J�=J@�KJA�BNKI�-NACKJ���NA�=JU�KB
PDAOA�^LNA?A@AJP_�PD=P�DA�IQOP�BKHHKS��+=U�DA�=@KLP�PDA
NA=OKJEJC�KB�=JU�KB�PDAOA�?KQNPO�EB�DA�ODKQH@�BEJ@�PD=P�NA=OKJEJC
LANOQ=OERA�
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3.6 When Can Someone Bring a Lawsuit?

LEARNING OBJECTIVES

�� #TLH=EJ�PDA�NAMQENAIAJPO�BKN�OP=J@EJC�PK�>NEJC�=�H=SOQEP�EJ�31�?KQNPO�
�� "AO?NE>A�PDA�LNK?AOO�>U�SDE?D�=�CNKQL�KN�?H=OO�KB�LH=EJPEBBO�?=J�>A

?ANPEBEA@�PK�BEHA�=�?H=OO�=?PEKJ�?=OA�

�HIKOP�=JUKJA�?=J�>NEJC�=�H=SOQEP�=OOQIEJC�PDAU�D=RA�PDA�BEHEJC�BAA�=J@�PDA�DAHL�KB
=J�=PPKNJAU�� QP�PDA�?KQNP�I=U�JKP�DA=N�EP�BKN�=�JQI>AN�KB�NA=OKJO��2DANA�I=U�>A
JK�?=OA�KN�?KJPNKRANOU�PDANA�I=U�>A�JK�H=S�PK�OQLLKNP�PDA�LH=EJPEBBaO�?H=EI�EP�I=U
>A�EJ�PDA�SNKJC�?KQNP�PKK�IQ?D�PEIA�IECDP�D=RA�H=LOA@�	=�OP=PQPA�KB�HEIEP=PEKJO
LNK>HAI
�KN�PDA�LH=EJPEBB�I=U�JKP�D=RA�OP=J@EJC�

Case or Controversy: Standing to Sue

�NPE?HA�'''�KB�PDA�31�!KJOPEPQPEKJ�LNKRE@AO�HEIEPO�PK�BA@AN=H�FQ@E?E=H�LKSAN��$KN�OKIA
?=OAO�PDA�1QLNAIA�!KQNP�D=O�@A?E@A@�PD=P�EP�D=O�JK�LKSAN�PK�=@FQ@E?=PA�>A?=QOA
PDANA�EO�JK�^?=OA�KN�?KJPNKRANOU�_�$KN�AT=ILHA�LAND=LO�PDA�?=OA�D=O�OAPPHA@�KN�PDA
^NA=H�L=NPEAO�EJ�EJPANAOP_�=NA�JKP�>ABKNA�PDA�?KQNP��'J�OQ?D�=�?=OA�=�?KQNP�IECDP
@EOIEOO�PDA�?=OA�KJ�PDA�CNKQJ@O�PD=P�PDA�LH=EJPEBB�@KAO�JKP�D=RA�^OP=J@EJC_�PK�OQA�

$KN�AT=ILHA�OQLLKOA�UKQ�OAA�=�OETPAAJ�SDAAH�IKREJC�R=J�@NERA�=?NKOO�UKQN
JAECD>KNaO�BHKSAN�>A@�@AOPNKUEJC�DAN�>AHKRA@�NKOAO��7KQ�D=RA�AJFKUA@�OAAEJC�DAN
NKOAO�ARANU�OQIIAN�BKN�UA=NO��1DA�EO�BKNHKNJ�=J@�PAHHO�UKQ�PD=P�ODA�EO�JKP�CKEJC�PK
N=EOA�NKOAO�PDANA�=JUIKNA��1DA�=HOK�PAHHO�UKQ�PD=P�ODA�D=O�@A?E@A@�JKP�PK�OQA
>A?=QOA�ODA�D=O�I=@A�PDA�@A?EOEKJ�PK�JARAN�@A=H�SEPD�H=SUANO�EB�=P�=HH�LKOOE>HA�
'J?AJOA@�UKQ�@A?E@A�PK�OQA�KJ�DAN�>AD=HB�� QP�UKQ�SEHH�JKP�D=RA�OP=J@EJC�PK�OQA
>A?=QOA�UKQN�LANOKJ�KN�LNKLANPU�S=O�JKP�@ENA?PHU�EJFQNA@�>U�PDA�IKREJC�R=J�
1P=J@EJC�IA=JO�PD=P�KJHU�PDA�LANOKJ�SDKOA�EJPANAOPO�=NA�@ENA?PHU�=BBA?PA@�D=O�PDA
HAC=H�NECDP�PK�OQA�

2DA�OP=J@EJC�@K?PNEJA�EO�A=OU�PK�QJ@ANOP=J@�EJ�OPN=ECDPBKNS=N@�?=OAO�OQ?D�=O�PDEO
>QP�EO�KBPAJ�=�B=ENHU�?KILHE?=PA@�I=PPAN��$KN�AT=ILHA�?=J�BEBPAAJ�KN�IKNA�OP=PA
=PPKNJAUO�CAJAN=H�>NEJC�=�H=SOQEP�BKN�=�@A?H=N=PKNU�FQ@CIAJP�PD=P�PDA�DA=HPD�?=NA
HACEOH=PEKJ�L=OOA@�EJ������EO�QJ?KJOPEPQPEKJ=H��5D=P�L=NPE?QH=N�EJFQNU�D=RA�PDAU�	KN
PDA�OP=PAO
�OQBBANA@���NA�PDAU�PDA�>AOP�OAP�KB�LH=EJPEBBO�PK�N=EOA�PDEO�EOOQA��2EIA]=J@
PDA�1QLNAIA�!KQNP]SEHH�PAHH�
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Class Actions

+KOP�H=SOQEPO�?KJ?ANJ�=�@EOLQPA�>APSAAJ�PSK�LAKLHA�KN�>APSAAJ�=�LANOKJ�=J@�=
?KIL=JU�KN�KPDAN�KNC=JEV=PEKJ�� QP�EP�?=J�D=LLAJ�PD=P�OKIAKJA�EJFQNAO�IKNA�PD=J
KJA�LANOKJ�=P�PDA�O=IA�PEIA����@NERAN�SDK�NQJO�=�NA@�HECDP�I=U�DEP�=JKPDAN�?=N
?=NNUEJC�KJA�LANOKJ�KN�I=JU�LAKLHA��'B�OARAN=H�LAKLHA�=NA�EJFQNA@�EJ�PDA�O=IA
=??E@AJP�PDAU�A=?D�D=RA�PDA�NECDP�PK�OQA�PDA�@NERAN�BKN�PDA�@=I=CA�PD=P�DA�?=QOA@
PDAI��!KQH@�PDAU�OQA�=O�=�CNKQL��3OQ=HHU�JKP�>A?=QOA�PDA�@=I=CAO�SKQH@�LNK>=>HU
JKP�>A�PDA�O=IA�BKN�A=?D�LANOKJ�=J@�@EBBANAJP�B=?PO�SKQH@�D=RA�PK�>A�LNKRA@�=P�PDA
PNE=H��.HQO�PDA�@NERAN�KB�PDA�?=N�PD=P�S=O�OPNQ?G�IECDP�D=RA�>AAJ�L=NPE=HHU�PK�>H=IA
OK�PDA�@ABAJ@=JPaO�HE=>EHEPU�PKS=N@�DEI�IECDP�>A�@EBBANAJP�BNKI�DEO�HE=>EHEPU�PKS=N@
PDA�L=OOAJCANO�

'B�DKSARAN�PDA�LKPAJPE=H�LH=EJPEBBO�SANA�=HH�EJFQNA@�EJ�PDA�O=IA�S=U�=J@�PDAEN
EJFQNEAO�SANA�E@AJPE?=H�=�OEJCHA�H=SOQEP�IECDP�>A�=�B=N�IKNA�ABBE?EAJP�S=U�KB
@APANIEJEJC�HE=>EHEPU�=J@�@A?E@EJC�BEJ=J?E=H�NAOLKJOE>EHEPU�PD=J�I=JU�EJ@ERE@Q=H
H=SOQEPO�

&KS�?KQH@�OQ?D�=�OQEP�>A�>NKQCDP���HH�PDA�EJFQNA@�L=NPEAO�?KQH@�DENA�PDA�O=IA
H=SUAN�=J@�ODA�?KQH@�LNAOAJP�=�?KIIKJ�?=OA�� QP�SEPD�=�CNKQL�JQI>ANEJC�IKNA
PD=J�=�D=J@BQH�KB�LAKLHA�EP�?KQH@�>A?KIA�KRANSDAHIEJCHU�?KILHE?=PA@��1K�DKS
?KQH@�O=U�=�IEHHEKJ�OPK?GDKH@ANO�SDK�>AHEARA@�PDAU�SANA�?DA=PA@�>U�=�?KNLKN=PEKJ
ARAN�CAP�PKCAPDAN�PK�OQA�

 A?=QOA�KB�PDAOA�PULAO�KB�OEPQ=PEKJO�PDANA�EO�=�HAC=H�LNK?A@QNA�PD=P�LANIEPO�KJA
LANOKJ�KN�=�OI=HH�CNKQL�KB�LAKLHA�PK�OANRA�=O�NALNAOAJP=PERAO�BKN�=HH�KPDANO��2DEO�EO
PDA�?H=OO�=?PEKJ��2DA�?H=OO�=?PEKJ�EO�LNKRE@A@�BKN�EJ�PDA�$A@AN=H�0QHAO�KB�!EREH
.NK?A@QNA�	0QHA���
�=J@�EJ�PDA�OAL=N=PA�?K@AO�KB�?EREH�LNK?A@QNA�EJ�PDA�OP=PAO��2DAOA
NQHAO�@EBBAN�=IKJC�PDAIOAHRAO�=J@�=NA�KBPAJ�?KILHAT�>QP�EJ�CAJAN=H�=JUKJA�?=J�BEHA
=�?H=OO�=?PEKJ�EJ�=J�=LLNKLNE=PA�?=OA�OQ>FA?P�PK�=LLNKR=H�KB�PDA�?KQNP��-J?A�PDA�?H=OO
EO�^?ANPEBEA@_�KN�FQ@CA@�PK�>A�=�HAC=HHU�=@AMQ=PA�CNKQL�SEPD�?KIIKJ�EJFQNEAO�PDA
H=SUANO�BKN�PDA�J=IA@�LH=EJPEBBO�>A?KIA�EJ�ABBA?P�H=SUANO�BKN�PDA�AJPENA�?H=OO�

3OQ=HHU�=�LANOKJ�SDK�@KAOJaP�S=JP�PK�>A�EJ�PDA�?H=OO�?=J�@A?E@A�PK�HA=RA��'B�ODA�@KAO
ODA�SEHH�JKP�>A�EJ?HQ@A@�EJ�=J�ARAJPQ=H�FQ@CIAJP�KN�OAPPHAIAJP�� QP�=�LKPAJPE=H
LH=EJPEBB�SDK�EO�EJ?HQ@A@�EJ�PDA�?H=OO�?=JJKP�=BPAN�=�BEJ=H�FQ@CIAJP�EO�=S=N@A@�OAAG
PK�NAHEPEC=PA�PDA�EOOQA�EB�ODA�EO�@EOO=PEOBEA@�SEPD�PDA�KQP?KIA�ARAJ�PDKQCD�ODA�@E@
JKP�L=NPE?EL=PA�=P�=HH�EJ�PDA�HAC=H�LNK?AA@EJC�

!D=LPAN���!KQNPO�=J@�PDA�*AC=H�.NK?AOO
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KEY TAKEAWAY

�JUKJA�?=J�BEHA�=�H=SOQEP�SEPD�KN�SEPDKQP�PDA�DAHL�KB�=J�=PPKNJAU�>QP�KJHU
PDKOA�H=SOQEPO�SDANA�=�LH=EJPEBB�D=O�OP=J@EJC�SEHH�>A�DA=N@�>U�PDA�?KQNPO�
1P=J@EJC�D=O�>A?KIA�=�?KILHE?=PA@�MQAOPEKJ�=J@�EO�QOA@�>U�PDA�?KQNPO�PK
AJOQNA�PD=P�?EREH�?=OAO�DA=N@�=NA�>AEJC�LQNOQA@�>U�PDKOA�SEPD�P=JCE>HA�=J@
L=NPE?QH=N�EJFQNEAO��!H=OO�=?PEKJO�=NA�=�S=U�KB�=CCNAC=PEJC�?H=EIO�PD=P�=NA
OQ>OP=JPE=HHU�OEIEH=N�=J@�=NEOA�KQP�KB�PDA�O=IA�B=?PO�=J@�?EN?QIOP=J?AO�

EXERCISE

�� $Q?DO�$QJAN=H�&KIA�EO�?=NNUEJC�PDA�>K@U�KB�!D=NHAO
#IIAJPD=HAN�PK�EPO�NAOPEJC�LH=?A�=P�$KNAOP�*=SJ�!AIAPANU�
!D=NHAOaO�SEBA�!DHKA�=J@�PDAEN�PSK�?DEH@NAJ�!DQ?GU�=J@�!H=NE?A
=NA�BKHHKSEJC�PDA�DA=NOA�SDAJ�PDA�?KBBEJ�B=HHO�KJ�PDA�OPNAAP
KLAJO�=J@�PDA�>K@U�KB�!D=NHAO�#IIAJPD=HAN�B=HHO�KQP��2DA�SEBA
=J@�?DEH@NAJ�=NA�ODK?GA@�=J@�=CCNEARA@�=J@�H=PAN�OQA�EJ�?EREH
?KQNP�BKN�@=I=CAO���OOQIA�PD=P�PDEO�EO�=�RE=>HA�?=QOA�KB�=?PEKJ
>=OA@�KJ�^JACHECAJP�EJBHE?PEKJ�KB�AIKPEKJ=H�@EOPNAOO_�EJ�PDA�OP=PA
KB�!=HEBKNJE=�=J@�PD=P�!D=NHAOaO�>NKPDAN�OEOPAN�EJ�H=S�=J@
IQHPELHA�?KQOEJO�=HOK�SANA�EJ�PDA�BQJAN=H�LNK?AOOEKJ�=J@�O=S
SD=P�D=LLAJA@��2DA�>NKPDAN�KB�!D=NHAO�)EJCOPKJ�#IIAJPD=HAN
=HOK�OAAO�DEO�>NKPDANaO�>K@U�KJ�PDA�OPNAAP�>QP�DEO�SEBA�PDAEN�PDNAA
?DEH@NAJ�=J@�OKIA�KB�!D=NHAOaO�KPDAN�?KQOEJO�@K�JKP�

!D=NHAO�S=O�=?PQ=HHU�AIKPEKJ=HHU�?HKOAOP�PK�)EJCOPKJaO�KH@AOP�OKJ
,AOPKN�SDK�S=O�OPQ@UEJC�=>NK=@�=P�PDA�PEIA�KB�PDA�BQJAN=H�=J@
?KQH@�JKP�I=GA�EP�>=?G�EJ�PEIA��&A�EO�=O�AIKPEKJ=HHU�@EOPN=QCDP�=P
DEO�QJ?HAaO�L=OOEJC�=O�=JUKJA�AHOA�EJ�PDA�B=IEHU�=J@�EO�AOLA?E=HHU
CNEARA@�KRAN�PDA�@AO?NELPEKJ�KB�PDA�EJ?E@AJP�=J@�PDA�CN=EJU�RE@AK
ODKP�>U�KJA�KB�PDA�?KQOEJO�KJ�DEO�?AHH�LDKJA��5DK�D=O�OP=J@EJC�PK
OQA�$Q?DO�$QJAN=H�&KIA�=J@�SDK�@KAO�JKP�
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3.7 Relations with Lawyers

LEARNING OBJECTIVES

�� 3J@ANOP=J@�PDA�R=NEKQO�S=UO�PD=P�H=SUANO�?D=NCA�BKN�OANRE?AO�
�� "AO?NE>A�PDA�?KJPEJCAJP�BAA�OUOPAI�EJ�PDA�3JEPA@�1P=PAO�
�� )JKS�PDA�@EBBANAJ?A�>APSAAJ�PDA��IANE?=J�NQHA�=J@�PDA� NEPEOD�NQHA

SEPD�NAC=N@�PK�SDK�L=UO�=PPKNJAUOa�BAAO�

Legal Fees

*=SUANO�?D=NCA�BKN�PDAEN�OANRE?AO�EJ�KJA�KB�PDNAA�@EBBANAJP�S=UO��BH=P�N=PA�DKQNHU
N=PA�=J@�?KJPEJCAJP�BAA����BH=P�N=PA�EO�QOA@�QOQ=HHU�SDAJ�PDA�SKNG�EO�NAH=PERAHU
NKQPEJA�=J@�PDA�H=SUAN�GJKSO�EJ�=@R=J?A�=LLNKTEI=PAHU�DKS�HKJC�EP�SEHH�P=GA�DAN�PK
@K�PDA�FK>��"N=SEJC�=�SEHH�KN�@KEJC�=�NA=H�AOP=PA�?HKOEJC�=NA�AT=ILHAO�KB�HAC=H�SKNG
PD=P�EO�KBPAJ�L=E@�=�BH=P�N=PA��2DA�N=PA�EPOAHB�I=U�>A�>=OA@�KJ�=�LAN?AJP=CA�KB�PDA
SKNPD�KB�PDA�I=PPAN]O=U���LAN?AJP�KB�=�DKIAaO�OAHHEJC�LNE?A�

*=SUANO�CAJAN=HHU�?D=NCA�>U�PDA�DKQN�BKN�?KQNPNKKI�PEIA�=J@�BKN�KJCKEJC
NALNAOAJP=PEKJ�EJ�?KIIAN?E=H�I=PPANO��4ENPQ=HHU�ARANU�OEV=>HA�H=S�BENI�>EHHO�EPO
?HEAJPO�>U�DKQNHU�N=PAO�SDE?D�EJ�H=NCA�?EPEAO�?=J�N=JCA�BNKI������BKN�=J�=OOK?E=PAaO
PEIA�PK������=J@�IKNA�BKN�=�OAJEKN�L=NPJANaO�PEIA�

��?KJPEJCAJP�BAA�EO�KJA�PD=P�EO�L=E@�KJHU�EB�PDA�H=SUAN�SEJO]PD=P�EO�EP�EO�?KJPEJCAJP
KN�@ALAJ@O�QLKJ�PDA�OQ??AOO�KB�PDA�?=OA��2DEO�PULA�KB�BAA�=NN=JCAIAJP�EO�QOA@�IKOP
KBPAJ�EJ�LANOKJ=H�EJFQNU�?=OAO�	A�C��=QPKIK>EHA�=??E@AJPO�LNK@Q?PO�HE=>EHEPU�=J@
LNKBAOOEKJ=H�I=HLN=?PE?A
���HPDKQCD�QOA@�MQEPA�KBPAJ�PDA�?KJPEJCAJP�BAA�EO
?KJPNKRANOE=H��2NE=H�H=SUANO�FQOPEBU�EP�>U�LKEJPEJC�PK�PDA�DECD�?KOP�KB�LNAL=NEJC�BKN
OQ?D�H=SOQEPO����PULE?=H�=QPKIK>EHA�=??E@AJP�?=OA�?=J�?KOP�=P�HA=OP�PAJ�PDKQO=J@
@KHH=NO�PK�LNAL=NA�=J@�=�?KILHE?=PA@�LNK@Q?PO�HE=>EHEPU�?=OA�?=J�?KOP�PAJO�KB
PDKQO=J@O�KB�@KHH=NO��$AS�LAKLHA�D=RA�PD=P�GEJ@�KB�IKJAU�KN�SKQH@�>A�SEHHEJC�PK
OLAJ@�EP�KJ�PDA�?D=J?A�PD=P�PDAU�IECDP�SEJ�=�H=SOQEP��!KNLKN=PA�=J@�LNKBAOOEKJ=H
@ABAJ@=JPO�?KILH=EJ�PD=P�PDA�?KJPEJCAJP�BAA�CERAO�H=SUANO�=�HE?AJOA�PK�CK�>EC�C=IA
DQJPEJC�KN�PK�BEHA�OQEPO�=C=EJOP�PDKOA�SEPD�@AAL�LK?GAPO�EJ�PDA�DKLAO�KB�BKN?EJC
PDAI�PK�OAPPHA�

2NE=H�H=SUANO�NAOLKJ@�PD=P�PDA�?KJPEJCAJP�BAA�=NN=JCAIAJP�BKN?AO�PDAI�PK�O?NAAJ
?=OAO�=J@�SAA@�KQP�?=OAO�PD=P�=NA�SA=G�>A?=QOA�EP�EO�JKP�SKNPD�PDAEN�PEIA�PK�OLAJ@
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PDA�DQJ@NA@O�KB�DKQNO�JA?AOO=NU�KJ�OQ?D�?=OAO�EB�PDAEN�?D=J?AO�KB�SEJJEJC�=NA�OHEI
KN�JKJATEOPAJP�

Costs

'J�#JCH=J@�=J@�EJ�I=JU�KPDAN�?KQJPNEAO�PDA�HKOEJC�L=NPU�IQOP�L=U�PDA�HAC=H
ATLAJOAO�KB�PDA�SEJJEJC�L=NPU�EJ?HQ@EJC�=PPKNJAUOa�BAAO��2D=P�EO�JKP�PDA�CAJAN=H
NQHA�EJ�PDEO�?KQJPNU��&ANA�A=?D�L=NPU�IQOP�L=U�IKOP�KB�EPO�KSJ�?KOPO�EJ?HQ@EJC�	=J@
AOLA?E=HHU
�PDA�BAAO�KB�H=SUANO��	!ANP=EJ�NAH=PERAHU�IEJKN�?KOPO�OQ?D�=O�BEHEJC�BAAO�BKN
R=NEKQO�@K?QIAJPO�NAMQENA@�EJ�?KQNP�=NA�?D=NCA=>HA�PK�PDA�HKOEJC�OE@A�EB�PDA�FQ@CA
@A?E@AO�EP�
�2DEO�PULA�KB�BAA�OPNQ?PQNA�EO�GJKSJ�=O�PDA��IANE?=J�NQHA�	EJ�?KJPN=OP�PK
PDA� NEPEOD�NQHA
�

2DANA�=NA�PSK�PULAO�KB�AT?ALPEKJO�PK�PDA��IANE?=J�NQHA�� U�OP=PQPA�!KJCNAOO�=J@
PDA�OP=PA�HACEOH=PQNAO�D=RA�LNKRE@A@�PD=P�PDA�SEJJEJC�L=NPU�EJ�L=NPE?QH=N�?H=OOAO�KB
?=OAO�I=U�NA?KRAN�EPO�BQHH�HAC=H�?KOPO�BNKI�PDA�HKOAN]BKN�AT=ILHA�PDA�BA@AN=H
=JPEPNQOP�H=SO�OK�LNKRE@A�=J@�OK�@KAO�PDA�BA@AN=H�#MQ=H��??AOO�PK�(QOPE?A��?P��2DA
KPDAN�AT?ALPEKJ�=LLHEAO�PK�HEPEC=JPO�SDK�AEPDAN�EJEPE=PA�H=SOQEPO�EJ�>=@�B=EPD�SEPD�JK
ATLA?P=PEKJ�KB�SEJJEJC�KN�SDK�@ABAJ@�PDAI�EJ�>=@�B=EPD�EJ�KN@AN�PK�?=QOA�PDA
LH=EJPEBB�CNA=P�ATLAJOA��3J@AN�PDAOA�?EN?QIOP=J?AO�=�?KQNP�D=O�PDA�@EO?NAPEKJ�PK
=S=N@�=PPKNJAUOa�BAAO�PK�PDA�SEJJAN�� QP�PDEO�NQHA�EO�JKP�EJBEJEPAHU�BHATE>HA�=J@
?KQNPO�@K�JKP�D=RA�?KILHAPA�BNAA@KI�PK�=S=N@�=PPKNJAUOa�BAAO�EJ�=JU�=IKQJP�>QP
KJHU��NA=OKJ=>HA��=PPKNJAU�O�BAAO�

KEY TAKEAWAY

*EPEC=PEKJ�EO�ATLAJOERA��%APPEJC�=�H=SUAN�?=J�>A�?KOPHU�QJHAOO�UKQ�CAP�=
H=SUAN�KJ�=�?KJPEJCAJP�BAA��,KP�=HH�HAC=H�OUOPAIO�=HHKS�?KJPEJCAJP�BAAO��'J
I=JU�HAC=H�OUOPAIO�PDA�HKOAN�L=UO�=PPKNJAUOa�BAAO�BKN�>KPD�L=NPEAO�

!D=LPAN���!KQNPO�=J@�PDA�*AC=H�.NK?AOO
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EXERCISES

�� +NO��0K>EJOKJaO�=PPKNJAU�AOPEI=PAO�PD=P�PDAU�SEHH�NA?KRAN�=�IEHHEKJ
@KHH=NO�BNKI�4KHGOS=CAJ�EJ�PDA��Q@E�H=SOQEP��1DA�D=O�+NO��0K>EJOKJ�OECJ
=�?KJPN=?P�PD=P�CERAO�DAN�BENI�KJA�PDEN@�KB�=JU�NA?KRANU�=BPAN�PDA�BENIaO
ATLAJOAO�=NA�@A@Q?PA@��2DA�FQ@CA�@KAO�EJ�B=?P�=S=N@�=�IEHHEKJ�@KHH=NO
=J@�PDA�@ABAJ@=JP�L=UO��2DA�BENIaO�ATLAJOAO�=NA����������&KS�IQ?D
@KAO�+NO��0K>EJOKJ�CAP�

�� &=NNU�.KPPAN�>NEJCO�=�H=SOQEP�=C=EJOP�"N=?K�+=HBKU�EJ�!DAOPANODENA
#JCH=J@�BKN�OH=J@AN�=�BKNI�KB�@AB=I=PEKJ��.KPPAN�=HHACAO�PD=P�+=HBKU
EJOEOPO�KJ�?=HHEJC�DEI�=�IQ@>HKK@��0KJ�5A=OHAU�PAOPEBEAO�=O�@KAO�,AREHHA
!D=I>ANH=EJ�� QP�&=NNU�HKOAO�>A?=QOA�PDA�?KQNP�D=O�JK�?KJ?ALPEKJ�KB
SEV=N@NU�=J@�?=JJKP�I=GA�OAJOA�KB�PDA�?=OA�=P�=HH��'J�@EOIEOOEJC�PDA
?=OA�DKSARAN�SDK�	QJ@AN�#JCHEOD�H=S
�SEHH�>A=N�PDA�?KOPO�KB�PDA
=PPKNJAUO�SDK�D=RA�>NKQCDP�PDA�?=OA�BKN�.KPPAN�=J@�@ABAJ@A@�PDA�I=PPAN
BKN�+=HBKU�
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3.8 Alternative Means of Resolving Disputes

LEARNING OBJECTIVES

�� 3J@ANOP=J@�DKS�=N>EPN=PEKJ�=J@�IA@E=PEKJ�=NA�BNAMQAJPHU�QOA@
=HPANJ=PERAO�PK�HEPEC=PEKJ�

�� "AO?NE>A�PDA�@EBBANAJ?AO�>APSAAJ�=N>EPN=PEKJ�=J@�IA@E=PEKJ�
�� #TLH=EJ�SDU�=N>EPN=PEKJ�EO�BEJ=H�=J@�>EJ@EJC�

"EOLQPAO�@K�JKP�D=RA�PK�>A�OAPPHA@�EJ�?KQNP��,K�H=S�NAMQENAO�L=NPEAO�SDK�D=RA�=�HAC=H
@EOLQPA�PK�OAAG�FQ@E?E=H�NAOKHQPEKJ�EB�PDAU�?=J�NAOKHRA�PDAEN�@EO=CNAAIAJP�LNER=PAHU
KN�PDNKQCD�OKIA�KPDAN�LQ>HE?�BKNQI��'J�B=?P�PDA�PDNA=P�KB�=�H=SOQEP�?=J�BNAMQAJPHU
IKPER=PA�L=NPEAO�PKS=N@�LNER=PA�JACKPE=PEKJ��$EHEJC�=�H=SOQEP�I=U�?KJREJ?A�KJA
L=NPU�PD=P�PDA�KPDAN�L=NPU�EO�OANEKQO��-N�PDA�L=NPEAO�I=U�@A?E@A�PD=P�PDAU�SEHH�?KIA
PK�PANIO�LNER=PAHU�N=PDAN�PD=J�S=EP�PDA�PDNAA�KN�BKQN�UA=NO�EP�?=J�BNAMQAJPHU�P=GA�BKN
=�?=OA�PK�IKRA�QL�KJ�PDA�?KQNP�?=HAJ@=N�

Arbitration

 ACEJJEJC�=NKQJ@������=�IKRAIAJP�PKS=N@�=HPANJ=PERA�@EOLQPA�NAOKHQPEKJ�>AC=J�PK
C=EJ�BKN?A�PDNKQCDKQP�PDA�3JEPA@�1P=PAO�� =N�=OOK?E=PEKJO�KPDAN�LNER=PA�CNKQLO�=J@
PDA�?KQNPO�PDAIOAHRAO�S=JPA@�PK�BEJ@�MQE?GAN�=J@�?DA=LAN�S=UO�BKN�HEPEC=JPO�=J@
LKPAJPE=H�HEPEC=JPO�PK�OAPPHA�?ANP=EJ�PULAO�KB�MQ=NNAHO�PD=J�PDNKQCD�PDA�?KQNPO���O�=
NAOQHP�JAECD>KNDKK@�FQOPE?A�?AJPANO�KN�@EOLQPA�NAOKHQPEKJ�?AJPANO�D=RA�OLNQJC�QL�EJ
?KIIQJEPEAO��2DAOA�=NA�SDANA�LAKLHA�?=J�?KIA�BKN�DAHL�EJ�OAPPHEJC�@EOLQPAO�KB�>KPD
?EREH�=J@�?NEIEJ=H�J=PQNA�PD=P�ODKQH@�JKP�?KJOQIA�PDA�PEIA�=J@�IKJAU�KB�PDA
L=NPEAO�KN�?KQNPO�EJ�HAJCPDU�LNK?AA@EJCO�

2DAOA�=HPANJ=PERA�BKNQIO�QOA�=�R=NEAPU�KB�IAPDK@O�EJ?HQ@EJC�=N>EPN=PEKJ�IA@E=PEKJ
=J@�?KJ?EHE=PEKJ�PK�>NEJC�=>KQP�=CNAAIAJP�KN�=P�HA=OP�?HKOQNA�KB�PDA�@EOLQPA��2DAOA
IAPDK@O�=NA�JKP�=HH�=HEGA�=J@�PDAEN�@EBBANAJ?AO�=NA�SKNPD�JKPEJC�

Arbitration �� EO�=�PULA�KB�=@FQ@E?=PEKJ��2DA�L=NPEAO�QOA�=�LNER=PA�@A?EOEKJ�I=GAN�PDA
=N>EPN=PKN�=J@�PDA�NQHAO�KB�LNK?A@QNA�=NA�?KJOE@AN=>HU�IKNA�NAH=TA@�PD=J�PDKOA
PD=P�=LLHU�EJ�PDA�?KQNPNKKI���N>EPN=PKNO�IECDP�>A�NAPENA@�FQ@CAO�H=SUANO�KN
=JUKJA�SEPD�PDA�GEJ@�KB�OLA?E=HEVA@�GJKSHA@CA�=J@�PN=EJEJC�PD=P�SKQH@�>A�QOABQH�EJ
I=GEJC�=�BEJ=H�>EJ@EJC�@A?EOEKJ�KJ�PDA�@EOLQPA��'J�=�?KJPN=?PQ=H�NAH=PEKJODEL�PDA
L=NPEAO�?=J�@A?E@A�ARAJ�>ABKNA�=�@EOLQPA�=NEOAO�PK�QOA�=N>EPN=PEKJ�SDAJ�PDA�PEIA
?KIAO��-N�L=NPEAO�?=J�@A?E@A�=BPAN�=�@EOLQPA�=NEOAO�PK�QOA�=N>EPN=PEKJ�EJOPA=@�KB

��� ��LNK?AOO�=CNAA@�PK�>U
@EOLQPEJC�L=NPEAO�EJRKHREJC�=J
=N>EPN=PKN�KN�=N>EPN=H�L=JAH
	QOQ=HHU�PDNAA
�EJ�SDE?D�=�BEJ=H
=J@�>EJ@EJC�=S=N@�EO�I=@A
AJBKN?A=>HA�PDNKQCD�PDA�?KQNPO
EB�JA?AOO=NU�
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HEPEC=PEKJ��'J�=�LNA@EOLQPA�=N>EPN=PEKJ�=CNAAIAJP�	KBPAJ�L=NP�KB�=�H=NCAN�?KJPN=?P

PDA�L=NPEAO�?=J�OLAHH�KQP�PDA�NQHAO�KB�LNK?A@QNA�PK�>A�QOA@�=J@�PDA�IAPDK@�BKN
?DKKOEJC�PDA�=N>EPN=PKN��$KN�AT=ILHA�PDAU�I=U�J=IA�PDA�OLA?EBE?�LANOKJ�KN
@AHAC=PA�PDA�NAOLKJOE>EHEPU�KB�?DKKOEJC�PK�OKIA�JAQPN=H�LANOKJ�KN�PDAU�I=U�A=?D
@AOECJ=PA�=�LANOKJ�=J@�PDA�PSK�@AOECJAAO�I=U�FKEJPHU�LE?G�=�PDEN@�=N>EPN=PKN�

+=JU�=N>EPN=PEKJO�P=GA�LH=?A�QJ@AN�PDA�=QOLE?AO�KB�PDA��IANE?=J��N>EPN=PEKJ
�OOK?E=PEKJ�=�LNER=PA�KNC=JEV=PEKJ�DA=@MQ=NPANA@�EJ�,AS�7KNG�SEPD�NACEKJ=H
KBBE?AO�EJ�I=JU�KPDAN�?EPEAO��2DA�=OOK?E=PEKJ�QOAO�LQ>HEODA@�OAPO�KB�NQHAO�BKN�R=NEKQO
PULAO�KB�=N>EPN=PEKJ�	A�C��H=>KN�=N>EPN=PEKJ�KN�?KIIAN?E=H�=N>EPN=PEKJ
��L=NPEAO�SDK
LNKRE@A�EJ�?KJPN=?PO�BKN�=N>EPN=PEKJ�PDNKQCD�PDA�=OOK?E=PEKJ�=NA�=CNAAEJC�PK�>A
>KQJ@�>U�PDA�=OOK?E=PEKJaO�NQHAO��1EIEH=NHU�PDA�,=PEKJ=H��OOK?E=PEKJ�KB�1A?QNEPEAO
"A=HANO�LNKRE@AO�=N>EPN=PEKJ�OANRE?AO�BKN�@EOLQPAO�>APSAAJ�?HEAJPO�=J@�>NKGAN=CA
BENIO��'JPANJ=PEKJ=H�?KIIAN?E=H�=N>EPN=PEKJ�KBPAJ�P=GAO�LH=?A�PDNKQCD�PDA�=QOLE?AO
KB�PDA�'JPANJ=PEKJ=H�!D=I>AN�KB�!KIIAN?A����IQHPEH=PAN=H�=CNAAIAJP�GJKSJ�=O�PDA
!KJRAJPEKJ�KJ�PDA�0A?KCJEPEKJ�=J@�#JBKN?AIAJP�KB��N>EPN=H��S=N@O�LNKRE@AO�PD=P
=CNAAIAJPO�PK�=N>EPN=PA]=J@�=N>EPN=H�=S=N@O]SEHH�>A�AJBKN?A@�=?NKOO�J=PEKJ=H
>KQJ@=NEAO�

�N>EPN=PEKJ�D=O�PSK�=@R=JP=CAO�KRAN�HEPEC=PEKJ��$ENOP�EP�EO�QOQ=HHU�IQ?D�MQE?GAN
>A?=QOA�PDA�=N>EPN=PKN�@KAO�JKP�D=RA�=�>=?GHKC�KB�?=OAO�=J@�>A?=QOA�PDA�LNK?A@QNAO
=NA�OEILHAN��1A?KJ@�EJ�?KILHAT�?=OAO�PDA�MQ=HEPU�KB�PDA�@A?EOEKJ�I=U�>A�DECDAN
>A?=QOA�PDA�L=NPEAO�?=J�OAHA?P�=J�=N>EPN=PKN�SEPD�OLA?E=HEVA@�GJKSHA@CA�

3J@AN�>KPD�BA@AN=H�=J@�OP=PA�H=S�=N>EPN=PEKJ�EO�B=RKNA@�=J@�=�@A?EOEKJ�NAJ@ANA@�>U
=J�=N>EPN=PKN�EO�>EJ@EJC�>U�H=S�=J@�I=U�>A�AJBKN?A@�>U�PDA�?KQNPO��2DA�=N>EPN=PKNaO
@A?EOEKJ�EO�BEJ=H�=J@�>EJ@EJC�SEPD�RANU�BAS�AT?ALPEKJO�	OQ?D�=O�BN=Q@�KN�I=JEBAOP
@EONAC=N@�KB�PDA�H=S�>U�PDA�=N>EPN=PKN�KN�L=JAH�KB�=N>EPN=PKNO
��1=UEJC�PD=P
=N>EPN=PEKJ�EO�B=RKNA@�IA=JO�PD=P�EB�UKQ�D=RA�=CNAA@�PK�=N>EPN=PEKJ�UKQ�?=JaP�CK�PK
?KQNP�EB�PDA�KPDAN�L=NPU�S=JPO�UKQ�PK�=N>EPN=PA��3J@AN�PDA�$A@AN=H��N>EPN=PEKJ��?P
PDA�KPDAN�L=NPU�?=J�CK�PK�?KQNP�=J@�CAP�=�OP=U�=C=EJOP�UKQN�HEPEC=PEKJ�=J@�=HOK�CAP�=J
KN@AN�?KILAHHEJC�UKQ�PK�CK�PK�=N>EPN=PEKJ�

Mediation

3JHEGA�=@FQ@E?=PEKJmediation �� CERAO�PDA�JAQPN=H�L=NPU�JK�LKSAN�PK�EILKOA�=
@A?EOEKJ��2DA�IA@E=PKN�EO�=�CK�>APSAAJ�SDK�=PPAILPO�PK�DAHL�PDA�L=NPEAO�JACKPE=PA�=
OKHQPEKJ��2DA�IA@E=PKN�SEHH�?KIIQJE?=PA�PDA�L=NPEAOa�LKOEPEKJO�PK�A=?D�KPDAN�SEHH
B=?EHEP=PA�PDA�BEJ@EJC�KB�?KIIKJ�CNKQJ@�=J@�SEHH�OQCCAOP�KQP?KIAO�� QP�PDA�L=NPEAO
D=RA�?KILHAPA�?KJPNKH��PDAU�I=U�ECJKNA�PDA�NA?KIIAJ@=PEKJO�KB�PDA�IA@E=PKN
AJPENAHU�OAPPHA�EJ�PDAEN�KSJ�S=U�BEJ@�=JKPDAN�IA@E=PKN�=CNAA�PK�>EJ@EJC
=N>EPN=PEKJ�CK�PK�?KQNP�KN�BKNCAP�PDA�SDKHA�PDEJC�

��� ��LNK?AOO�SDANA�@EOLQPEJC
L=NPEAO�=CNAA�PK�>NEJC�PDAEN
@EBBANAJ?AO�PK�=J�ATLANEAJ?A@
IA@E=PKN�GJKSHA@CA=>HA�=>KQP
PDA�PULA�KB�@EOLQPA�EJRKHRA@
=J@�EJ�SDE?D�PDA�IA@E=PKNaO
NA?KIIAJ@=PEKJO�I=U�>A
=??ALPA@�KN�NAFA?PA@�>U�AEPDAN
KN�>KPD�L=NPEAO�
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KEY TAKEAWAY

*EPEC=PEKJ�EO�JKP�PDA�KJHU�S=U�PK�NAOKHRA�@EOLQPAO��'JBKNI=H�JACKPE=PEKJ
>APSAAJ�PDA�@EOLQP=JPO�QOQ=HHU�?KIAO�BENOP�>QP�>KPD�IA@E=PEKJ�=J@
=N>EPN=PEKJ�=NA�=R=EH=>HA���N>EPN=PEKJ�PDKQCD�EO�BEJ=H�=J@�>EJ@EJC��-J?A�UKQ
=CNAA�PK�=N>EPN=PA�UKQ�SEHH�D=RA�=�BEJ=H�>EJ@EJC�=N>EPN=H�=S=N@�PD=P�EO
AJBKN?A=>HA�PDNKQCD�PDA�?KQNPO�=J@�?KQNPO�SEHH�=HIKOP�JARAN�=HHKS�UKQ�PK
HEPEC=PA�=BPAN�UKQ�D=RA�=CNAA@�PK�=N>EPN=PA�

EXERCISES

�� 5DAJ�+NO��0K>EJOKJ�>QUO�DAN��Q@E�BNKI�1A=S=U�PDANA�EO�=�L=N=CN=LD�EJ
PDA�>EHH�KB�O=HA�SDE?D�>KPD�PDA�@A=HAN�=J@�+NO��0K>EJOKJ�OECJ�PD=P�O=UO
^'J�PDA�ARAJP�KB�=JU�?KILH=EJP�>U�?QOPKIAN�>QUAN�=C=EJOP�1A=S=U
NAC=N@EJC�PDA�RADE?HA�LQN?D=OA@�DANAEJ�OQ?D�?KILH=EJP�OD=HH�JKP�>A
HEPEC=PA@�>QP�I=U�KJHU�>A�=N>EPN=PA@�QJ@AN�PDA�NQHAO�KB�PDA��IANE?=J
�N>EPN=PEKJ��OOK?E=PEKJ�=J@�EJ�=??KN@=J?A�SEPD�,AS�7KNG�H=S�_�+NO�
0K>EJOKJ�@E@�JKP�OAA�PDA�LNKREOEKJ�@KAOJaP�HEGA�EP�=J@�S=JPO�PK�>NEJC�=
H=SOQEP�EJ�-GH=DKI=�=C=EJOP�1A=S=U��5D=P�NAOQHP�

�� &AJ@NEG�)KOPAN�	,APDANH=J@O
�?KJPN=?PO�SEPD��QPKI=NG�'J?��	=�31
?KIL=JU�>=OA@�EJ�'HHEJKEO
�PK�OQLLHU��QPKI=NG�SEPD�=�H=NCA�MQ=JPEPU�KB
R=HRA�?=L�C=QCAO��&A�@KAO�=J@��QPKI=NG�B=EHO�PK�L=U��)KOPAN�PDEJGO�DA�EO
KSA@���������2DANA�EO�JK�=CNAAIAJP�PK�=N>EPN=PA�KN�IA@E=PA��!=J�)KOPAN
I=GA��QPKI=NG�IA@E=PA�KN�=N>EPN=PA�

�� 1QLLKOA�PD=P�PDANA�EO�=J�=CNAAIAJP�>APSAAJ�)KOPAN�=J@��QPKI=NG�PK
=N>EPN=PA��'P�O=UO�^2DA�L=NPEAO�=CNAA�PK�=N>EPN=PA�=JU�@EOLQPA�=NEOEJC
QJ@AN�PDEO�=CNAAIAJP�EJ�=??KN@=J?A�SEPD�PDA�H=SO�KB�PDA�,APDANH=J@O
=J@�QJ@AN�PDA�=QOLE?AO�KB�PDA�'JPANJ=PEKJ=H�!D=I>AN�KB�!KIIAN?AaO
=N>EPN=PEKJ�B=?EHEPU�_�2DA�'JPANJ=PEKJ=H�!D=I>AN�KB�!KIIAN?A�D=O
=N>EPN=PEKJ�NQHAO�=J@�SEHH�=LLKEJP�=J�=N>EPN=PKN�KN�=N>EPN=H�L=JAH�EJ�PDA
ARAJP�PDA�L=NPEAO�?=JJKP�=CNAA�KJ�=J�=N>EPN=PKN��2DA�=N>EPN=PEKJ�P=GAO
LH=?A�EJ�%AJAR=��)KOPAN�CAPO�=J�=N>EPN=H�=S=N@�BKN��������LHQO�EJPANAOP�
�QPKI=NG�@KAO�JKP�L=NPE?EL=PA�EJ�=JU�S=U��5EHH�=�?KQNP�EJ�'HHEJKEO
AJBKN?A�PDA�=N>EPN=H�=S=N@�
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3.9 Cases

Burger King v. Rudzewicz

 QNCAN�)EJC�!KNL��R��0Q@VASE?V

����3�1������	3�1��1QLNAIA�!KQNP�����


Summary

 QNCAN�)EJC�!KNL��EO�=�$HKNE@=�?KNLKN=PEKJ�SEPD�LNEJ?EL=H�KBBE?AO�EJ�+E=IE��'P
LNEJ?EL=HHU�?KJ@Q?PO�NAOP=QN=JP�>QOEJAOO�PDNKQCD�BN=J?DEOAAO��2DA�BN=J?DEOAAO�=NA
HE?AJOA@�PK�QOA� QNCAN�)EJCaO�PN=@AI=NGO�=J@�OANRE?A�I=NGO�EJ�OP=J@=N@EVA@
NAOP=QN=JP�B=?EHEPEAO��0Q@VASE?V�EO�=�+E?DEC=J�NAOE@AJP�SDK�SEPD�=�L=NPJAN
	+=?1D=N=
�KLAN=PA@�=� QNCAN�)EJC�BN=J?DEOA�EJ�"N=UPKJ�.H=EJO�+E?DEC=J�
,ACKPE=PEKJO�BKN�OAPPEJC�QL�PDA�BN=J?DEOA�K??QNNA@�EJ������H=NCAHU�>APSAAJ
0Q@VASE?V�DEO�L=NPJAN�=J@�=�NACEKJ=H�KBBE?A�KB� QNCAN�)EJC�EJ� ENIEJCD=I
+E?DEC=J�=HPDKQCD�OKIA�@A=HO�=J@�?KJ?AOOEKJO�SANA�I=@A�>U� QNCAN�)EJC�EJ
$HKNE@=����LNAHEIEJ=NU�=CNAAIAJP�S=O�OECJA@�EJ�$A>NQ=NU�KB�������0Q@VASE?V�=J@
+=?1D=N=�=OOQIA@�KLAN=PEKJ�KB�=J�ATEOPEJC�B=?EHEPU�EJ�"N=UPKJ�.H=EJO�=J@�+=?1D=N=
=PPAJ@A@�LNAO?NE>A@�I=J=CAIAJP�?KQNOAO�EJ�+E=IE�@QNEJC�PDA�BKQN�IKJPDO
BKHHKSEJC�$A>�������

0Q@VASE?V�=J@�+=?1D=N=�>KQCDP���������SKNPD�KB�NAOP=QN=JP�AMQELIAJP�BNKI
 QNCAN�)EJCaO�"=RIKN�'J@QOPNEAO�@EREOEKJ�EJ�+E=IE�� QP�>ABKNA�PDA�BEJ=H�=CNAAIAJPO
SANA�OECJA@�PDA�L=NPEAO�>AC=J�PK�@EO=CNAA�KRAN�OEPA�@ARAHKLIAJP�BAAO�>QEH@EJC
@AOECJ�?KILQP=PEKJ�KB�IKJPDHU�NAJP�=J@�SDAPDAN�0Q@VASE?V�=J@�+=?1D=N=�?KQH@
=OOECJ�PDAEN�HE=>EHEPEAO�PK�=�?KNLKN=PEKJ�PDAU�D=@�BKNIA@��,ACKPE=PEKJO�PKKG�LH=?A
>APSAAJ�0Q@VASE?V�+=?1D=N=�=J@�PDA� ENIEJCD=I�NACEKJ=H�KBBE?A��>QP�0Q@VASE?V
=J@�+=?1D=N=�HA=NJA@�PD=P�PDA�NACEKJ=H�KBBE?A�D=@�HEIEPA@�@A?EOEKJ�I=GEJC�LKSAN
=J@�PQNJA@�@ENA?PHU�PK�+E=IE�DA=@MQ=NPANO�BKN�PDAEN�?KJ?ANJO��2DA�BEJ=H�=CNAAIAJP
S=O�OECJA@�>U�(QJA������=J@�LNKRE@A@�PD=P�PDA�BN=J?DEOA�NAH=PEKJODEL�S=O�CKRANJA@
>U�$HKNE@=�H=S�=J@�?=HHA@�BKN�L=UIAJP�KB�=HH�NAMQENA@�BAAO�=J@�BKNS=N@EJC�KB�=HH
NAHAR=JP�JKPE?AO�PK�+E=IE�DA=@MQ=NPANO�

2DA�"N=UPKJ�.H=EJO�NAOP=QN=JP�@E@�B=ENHU�SAHH�=P�BENOP�>QP�=�NA?AOOEKJ�EJ�H=PA�����
?=QOA@�PDA�BN=J?DEOAAO�PK�B=HH�B=N�>ADEJ@�EJ�PDAEN�IKJPDHU�L=UIAJPO�PK�+E=IE�
,KPE?A�KB�@AB=QHP�S=O�OAJP�BNKI�+E=IE�PK�0Q@VASE?V�SDK�JARANPDAHAOO�?KJPEJQA@�PK
KLAN=PA�PDA�NAOP=QN=JP�=O�=� QNCAN�)EJC�BN=J?DEOA�� QNCAN�)EJC�OQA@�EJ�BA@AN=H
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@EOPNE?P�?KQNP�BKN�PDA�OKQPDANJ�@EOPNE?P�KB�$HKNE@=��0Q@VASE?V�?KJPAOPA@�PDA�?KQNPaO
LANOKJ=H�FQNEO@E?PEKJ�KRAN�DEI�OEJ?A�DA�D=@�JARAN�>AAJ�PK�$HKNE@=�

2DA�BA@AN=H�?KQNP�HKKGA@�PK�$HKNE@=aO�HKJC�=NI�OP=PQPA�=J@�DAH@�PD=P�EP�@E@�D=RA
LANOKJ=H�FQNEO@E?PEKJ�KRAN�PDA�JKJ�NAOE@AJP�BN=J?DEOAAO�=J@�=S=N@A@� QNCAN�)EJC�=
MQ=NPAN�KB�=�IEHHEKJ�@KHH=NO�EJ�?KJPN=?P�@=I=CAO�=J@�AJFKEJA@�PDA�BN=J?DEOAAO�BNKI
BQNPDAN�KLAN=PEKJ�KB�PDA�"N=UPKJ�.H=EJO�B=?EHEPU��$N=J?DEOAAO�=LLA=HA@�PK�PDA���PD
!EN?QEP�!KQNP�KB��LLA=HO�=J@�SKJ�=�NARANO=H�>=OA@�KJ�H=?G�KB�LANOKJ=H�FQNEO@E?PEKJ�
 QNCAN�)EJC�LAPEPEKJA@�PDA�1QLNAIA�!P��BKN�=writ of certiorari�

(QOPE?A� NAJJ=J�@AHERANA@�PDA�KLEJEKJ�KB�PDA�?KQNP�

2DA�"QA�.NK?AOO�!H=QOA�LNKPA?PO�=J�EJ@ERE@Q=HaO�HE>ANPU�EJPANAOP�EJ�JKP�>AEJC�OQ>FA?P
PK�PDA�>EJ@EJC�FQ@CIAJPO�KB�=�BKNQI�SEPD�SDE?D�DA�D=O�AOP=>HEODA@�JK�IA=JEJCBQH
^?KJP=?PO�PEAO�KN�NAH=PEKJO�_�'JPANJ=PEKJ=H�1DKA�!K��R��5=ODEJCPKJ�� U�NAMQENEJC
PD=P�EJ@ERE@Q=HO�D=RA�^B=EN�S=NJEJC�PD=P�=�L=NPE?QH=N�=?PEREPU�I=U�OQ>FA?P�9PDAI;�PK
PDA�FQNEO@E?PEKJ�KB�=�BKNAECJ�OKRANAECJ_�PDA�"QA�.NK?AOO�!H=QOA�^CERAO�=�@ACNAA�KB
LNA@E?P=>EHEPU�PK�PDA�HAC=H�OUOPAI�PD=P�=HHKSO�LKPAJPE=H�@ABAJ@=JPO�PK�OPNQ?PQNA�PDAEN
LNEI=NU�?KJ@Q?P�SEPD�OKIA�IEJEIQI�=OOQN=J?A�=O�PK�SDANA�PD=P�?KJ@Q?P�SEHH�=J@
SEHH�JKP�NAJ@AN�PDAI�HE=>HA�PK�OQEP�_[

5DANA�=�BKNQI�OAAGO�PK�=OOANP�OLA?EBE?�FQNEO@E?PEKJ�KRAN�=J�KQP�KB�OP=PA�@ABAJ@=JP
SDK�D=O�JKP�?KJOAJPA@�PK�OQEP�PDANA�PDEO�^B=EN�S=NJEJC_�NAMQENAIAJP�EO�O=PEOBEA@�EB
PDA�@ABAJ@=JP�D=O�^LQNLKOABQHHU�@ENA?PA@_�DEO�=?PEREPEAO�=P�NAOE@AJPO�KB�PDA�BKNQI
=J@�PDA�HEPEC=PEKJ�NAOQHPO�BNKI�=HHACA@�EJFQNEAO�PD=P�^=NEOA�KQP�KB�KN�NAH=PA�PK_�PDKOA
=?PEREPEAO�2DQO�^9P;DA�BKNQI�1P=PA�@KAO�JKP�AT?AA@�EPO�LKSANO�QJ@AN�PDA�"QA�.NK?AOO
!H=QOA�EB�EP�=OOANPO�LANOKJ=H�FQNEO@E?PEKJ�KRAN�=�?KNLKN=PEKJ�PD=P�@AHERANO�EPO�LNK@Q?PO
EJPK�PDA�OPNA=I�KB�?KIIAN?A�SEPD�PDA�ATLA?P=PEKJ�PD=P�PDAU�SEHH�>A�LQN?D=OA@�>U
?KJOQIANO�EJ�PDA�BKNQI�1P=PA_�=J@�PDKOA�LNK@Q?PO�OQ>OAMQAJPHU�EJFQNA�BKNQI
?KJOQIANO��1EIEH=NHU�=�LQ>HEODAN�SDK�@EOPNE>QPAO�I=C=VEJAO�EJ�=�@EOP=JP�1P=PA�I=U
B=ENHU�>A�DAH@�=??KQJP=>HA�EJ�PD=P�BKNQI�BKN�@=I=CAO�NAOQHPEJC�PDANA�BNKI�=J
=HHACA@HU�@AB=I=PKNU�OPKNU�[

[92;DA�?KJOPEPQPEKJ=H�PKQ?DOPKJA�NAI=EJO�SDAPDAN�PDA�@ABAJ@=JP�LQNLKOABQHHU
AOP=>HEODA@�^IEJEIQI�?KJP=?PO_�EJ�PDA�BKNQI�1P=PA�['J�@ABEJEJC�SDAJ�EP�EO�PD=P�=
LKPAJPE=H�@ABAJ@=JP�ODKQH@�^NA=OKJ=>HU�=JPE?EL=PA_�KQP�KB�OP=PA�HEPEC=PEKJ�PDA�!KQNP
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Chapter 4

Constitutional Law and US Commerce

LEARNING OBJECTIVES
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4.1 Basic Aspects of the US Constitution
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General Structure of the Constitution
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4.2 The Commerce Clause

LEARNING OBJECTIVES
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[Clause 3] To regulate Commerce with foreign Nations, and among the several
States, and with the Indian Tribes;
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Early Commerce Clause Cases
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From the New Deal to the New Frontier and the Great
Society:1930sÐ1970
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The Substantial Effects Doctrine: World War II to the 1990s
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4.4 Preemption: The Supremacy Clause
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Cipollone v. Liggett Group	����
�S=O�=�?HKOAHU�S=P?DA@�?=OA�?KJ?ANJEJC�PDA�ATPAJP�KB
=J�ATLNAOO�LNAAILPEKJ�LNKREOEKJ�EJ�PSK�?EC=NAPPA�H=>AHEJC�H=SO�KB�PDA�����O��2DA
?=OA�S=O�=�SNKJCBQH�@A=PD�=?PEKJ�>NKQCDP�=C=EJOP�PK>=??K�?KIL=JEAO�KJ�>AD=HB�KB
0KOA�!ELKHHKJA�=�HQJC�?=J?AN�RE?PEI�SDK�D=@�OP=NPA@�OIKGEJC�?EC=NAPPA�EJ�PDA
����O��2DA�?KQNP�?KJOE@ANA@�PDA�LNAAILPERA�ABBA?P�KJ�OP=PA�H=S�KB�=�LNKREOEKJ�PD=P
OP=PA@�^,K�NAMQENAIAJP�>=OA@�KJ�OIKGEJC�=J@�DA=HPD�OD=HH�>A�EILKOA@�QJ@AN�OP=PA
H=S�SEPD�NAOLA?P�PK�PDA�=@RANPEOEJC�=J@�LNKIKPEKJ�KB�?EC=NAPPAO�_�2DA�?KQNP
?KJ?HQ@A@�PD=P�OARAN=H�PULAO�KB�OP=PA�PKNP�=?PEKJO�SANA�LNAAILPA@�>U�PDA�LNKREOEKJ
>QP�=HHKSA@�KPDAN�PULAO�PK�CK�BKNS=N@�

KEY TAKEAWAY

'J�?=OAO�KB�?KJBHE?PO�>APSAAJ�OP=PA�=J@�BA@AN=H�H=S�BA@AN=H�H=S�SEHH�LNAAILP
	KN�?KJPNKH
�OP=PA�H=S�>A?=QOA�KB�PDA�OQLNAI=?U�?H=QOA��.NAAILPEKJ�?=J�>A
ATLNAOO�KN�EILHEA@��'J�?=OAO�SDANA�LNAAILPEKJ�EO�EILHEA@�PDA�?KQNP�QOQ=HHU
BEJ@O�PD=P�?KILHE=J?A�SEPD�>KPD�OP=PA�=J@�BA@AN=H�H=S�EO�JKP�LKOOE>HA�KN�PD=P
=�BA@AN=H�NACQH=PKNU�O?DAIA�EO�?KILNADAJOERA�	E�A��^K??QLEAO�PDA�BEAH@_
�=J@
ODKQH@�JKP�>A�IK@EBEA@�>U�OP=PA�=?PEKJO�
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EXERCISES

�� $KN�I=JU�UA=NO�PDA�3JEPA@�1P=PAO�AJC=CA@�EJ�@EO?QOOEKJO�SEPD�BNEAJ@HU
J=PEKJO�=O�PK�PDA�NA?ELNK?=H�QOA�KB�LKNPO�=J@�D=N>KNO��2DAOA�@EO?QOOEKJO
HA@�PK�R=NEKQO�IQHPEH=PAN=H�=CNAAIAJPO�>APSAAJ�PDA�J=PEKJO�=O�PK�PDA
?KJBECQN=PEKJ�KB�K?A=JCKEJC�RAOOAHO�=J@�DKS�PDAU�SKQH@�>A�LEHKPA@���P
PDA�O=IA�PEIA�?KJ?ANJ�KRAN�KEH�OLEHHO�EJ�.QCAP�1KQJ@�HA@�PDA�OP=PA�KB
5=ODEJCPKJ�PK�EILKOA�B=ENHU�OPNE?P�OP=J@=N@O�KJ�KEH�P=JGANO�=J@
NAMQENAIAJPO�BKN�PDA�PN=EJEJC�KB�KEH�P=JGAN�LEHKPO��'J�=@@EPEKJ
5=ODEJCPKJaO�OP=PA�H=S�EILKOA@�I=JU�KPDAN�NAMQENAIAJPO�PD=P�SAJP
=>KRA�=J@�>AUKJ@�=CNAA@�QLKJ�NAMQENAIAJPO�EJ�PDA�EJPANJ=PEKJ=H
=CNAAIAJPO�JACKPE=PA@�>U�PDA�BA@AN=H�CKRANJIAJP���NA�PDA�5=ODEJCPKJ
OP=PA�NAMQENAIAJPO�LNAAILPA@�>U�BA@AN=H�H=S�

�� 2DA�$A@AN=H��N>EPN=PEKJ��?P�KB������NAMQENAO�PD=P�=HH�?KJPN=?PO�BKN
=N>EPN=PEKJ�>A�PNA=PA@�=O�=JU�KPDAN�?KJPN=?P�=P�?KIIKJ�H=S��1QLLKOA
PD=P�PDA�OP=PA�KB��H=>=I=�SEODAO�PK�LNKPA?P�EPO�?EPEVAJO�BNKI�=�R=NEAPU�KB
=N>EPN=PEKJ�LNKREOEKJO�PD=P�PDAU�IECDP�AJPAN�EJPK�QJGJKSEJCHU��2DQO�PDA
HACEOH=PEKJ�LNKRE@AO�PD=P�=HH�LNA@EOLQPA�=N>EPN=PEKJ�?H=QOAO�>A�EJ�>KH@
LNEJP�PD=P�PDAU�>A�KB�PSAHRA�LKEJP�BKJP�KN�H=NCAN�PD=P�PDAU�>A�?HA=NHU
LH=?A@�SEPDEJ�PDA�BENOP�PSK�L=CAO�KB�=JU�?KJPN=?P�=J@�PD=P�PDAU�D=RA�=
OAL=N=PA�OECJ=PQNA�HEJA�SDANA�PDA�?QOPKIAN�?HEAJP�KN�L=PEAJP
=?GJKSHA@CAO�D=REJC�NA=@�QJ@ANOPKK@�=J@�OECJA@�PDA�=N>EPN=PEKJ
?H=QOA�EJ�=@@EPEKJ�PK�=JU�KPDAN�OECJ=PQNAO�NAMQENA@�KJ�PDA�?KJPN=?P��2DA
HACEOH=PEKJ�@KAO�LNAOANRA�PDA�NECDP�KB�?KJOQIANO�PK�HEPEC=PA�EJ�PDA�ARAJP
KB�=�@EOLQPA�=NEOEJC�SEPD�PDA�LNK@Q?P�KN�OANRE?A�LNKRE@AN��PD=P�EO�SEPD
PDEO�HACEOH=PEKJ�?KJOQIANO�SEHH�JKP�QJGJKSEJCHU�S=ERA�PDAEN�NECDP�PK�=
PNE=H�=P�?KIIKJ�H=S��'O�PDA��H=>=I=�H=S�LNAAILPA@�>U�PDA�$A@AN=H
�N>EPN=PEKJ��?P�
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4.5 Business and the Bill of Rights

LEARNING OBJECTIVES

�� 3J@ANOP=J@�=J@�@AO?NE>A�SDE?D�=NPE?HAO�EJ�PDA� EHH�KB�0ECDPO�=LLHU�PK
>QOEJAOO�=?PEREPEAO�=J@�DKS�PDAU�=LLHU�

�� #TLH=EJ�PDA�=LLHE?=PEKJ�KB�PDA�$KQNPAAJPD��IAJ@IAJP]EJ?HQ@EJC�PDA
@QA�LNK?AOO�?H=QOA�=J@�PDA�AMQ=H�LNKPA?PEKJ�?H=QOA]PK�R=NEKQO�NECDPO
AJQIAN=PA@�EJ�PDA�KNECEJ=H� EHH�KB�0ECDPO�

5A�D=RA�=HNA=@U�OAAJ�PDA�$KQNPAAJPD��IAJ@IAJPaO�=LLHE?=PEKJ�EJBurger King v.
Rudzewicz	1A?PEKJ������!=OAO�
��'J�PD=P�?=OA�PDA�?KQNP�?KJOE@ANA@�SDAPDAN�EP�S=O
?KJOPEPQPEKJ=HHU�?KNNA?P�BKN�=�?KQNP�PK�=OOANP�LANOKJ=H�FQNEO@E?PEKJ�KRAN�=
JKJNAOE@AJP��2DA�OP=PAO�?=JJKP�?KJOPEPQPEKJ=HHU�=S=N@�=�FQ@CIAJP�=C=EJOP�=
JKJNAOE@AJP�EB�@KEJC�OK�SKQH@�KBBAJ@�PN=@EPEKJ=H�JKPEKJO�KB�B=EN�LH=U�=J@�OQ>OP=JPE=H
FQOPE?A��#RAJ�EB�PDA�OP=PAaO�HKJC�=NI�OP=PQPA�SKQH@�OAAI�PK�=HHKS�OQ?D�=�FQ@CIAJP
KPDAN�OP=PAO�ODKQH@�JKP�CERA�EP�BQHH�B=EPD�=J@�?NA@EP�	OAA��NPE?HA�4�KB�PDA
!KJOPEPQPEKJ
��'J�ODKNP�=�OP=PAaO�HKJC�=NI�OP=PQPA�?=JJKP�?KJBAN�LANOKJ=H
FQNEO@E?PEKJ�PD=P�PDA�OP=PA�?=JJKP�?KJOPEPQPEKJ=HHU�?H=EI�

2DA� EHH�KB�0ECDPO�	PDA�BENOP�PAJ�=IAJ@IAJPO�PK�PDA�!KJOPEPQPEKJ
�S=O�KNECEJ=HHU
IA=JP�PK�=LLHU�PK�BA@AN=H�=?PEKJO�KJHU��"QNEJC�PDA�PSAJPEAPD�?AJPQNU�PDA�?KQNP
>AC=J�PK�=LLHU�OAHA?PA@�NECDPO�PK�OP=PA�=?PEKJ�=O�SAHH��1K�BKN�AT=ILHA�BA@AN=H�=CAJPO
SANA�LNKDE>EPA@�BNKI�QOEJC�ARE@AJ?A�OAEVA@�EJ�REKH=PEKJ�KB�PDA�$KQNPD��IAJ@IAJP
>QP�OP=PA�=CAJPO�SANA�JKP�QJPEHMapp v. Ohio	����
�SDAJ�PDA�?KQNP�=LLHEA@�PDA
CQ=N=JPAAO�	NECDPO
�KB�PDA�$KQNPD��IAJ@IAJP�PK�OP=PA�=?PEKJ�=O�SAHH��'J�PDEO�=J@�EJ
OEIEH=N�?=OAO�PDA�$KQNPAAJPD��IAJ@IAJPaO�@QA�LNK?AOO�?H=QOA�S=O�PDA�>=OEO�BKN�PDA
?KQNPaO�=?PEKJ��2DA�@QA�LNK?AOO�?H=QOA�?KII=J@A@�PD=P�OP=PAO�LNKRE@A�@QA�LNK?AOO
EJ�?=OAO�=BBA?PEJC�PDA�HEBA�HE>ANPU�KN�LNKLANPU�KB�31�?EPEVAJO�=J@�PDA�?KQNP�O=S�EJ
PDEO�?KII=J@�?ANP=EJ�^BQJ@=IAJP=H�CQ=N=JPAAO_�PD=P�OP=PAO�SKQH@�D=RA�PK�K>OANRA�
-RAN�PDA�UA=NO�IKOP�KB�PDA�EILKNP=JP�CQ=N=JPAAO�EJ�PDA� EHH�KB�0ECDPO�?=IA�PK�=LLHU
PK�OP=PA�=O�SAHH�=O�BA@AN=H�=?PEKJ��2DA�?KQNP�NABANO�PK�PDEO�LNK?AOO�=O�OAHA?PERA
EJ?KNLKN=PEKJ�

&ANA�=NA�OKIA�RANU�>=OE?�LNEJ?ELHAO�PK�NAIAI>AN�

�� 2DA�CQ=N=JPAAO�KB�PDA� EHH�KB�0ECDPO�=LLHUonlyPK�OP=PA�=J@�BA@AN=H
CKRANJIAJP�=?PEKJ��2DAU�@K�JKP�HEIEP�SD=P�=�?KIL=JU�KN�LANOKJ�EJ�PDA
LNER=PA�OA?PKN�I=U�@K��$KN�AT=ILHA�OP=PAO�I=U�JKP�EILKOA�?AJOKNODEL
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KJ�PDA�IA@E=�KN�HEIEP�BNAA�OLAA?D�EJ�=�S=U�PD=P�KBBAJ@O�PDA�$ENOP
�IAJ@IAJP�>QP�UKQN�>KOO�	EJ�PDA�LNER=PA�OA?PKN
�I=U�KN@AN�UKQ�JKP�PK
P=HG�PK�PDA�IA@E=�

�� 'J�OKIA�?=OAO�=�LNER=PA�?KIL=JU�I=U�>A�NAC=N@A@�=O�L=NPE?EL=PEJC�EJ
^OP=PA�=?PEKJ�_�$KN�AT=ILHA�=�LNER=PA�@ABAJOA�?KJPN=?PKN�PD=P�CAPO���
LAN?AJP�KB�EPO�>QOEJAOO�BNKI�PDA�BA@AN=H�CKRANJIAJP�D=O�>AAJ�DAH@�PK
>A�LQ>HE?�BKN�LQNLKOAO�KB�AJBKN?EJC�PDA�?KJOPEPQPEKJ=H�NECDP�PK�BNAA
OLAA?D�	PDA�?KIL=JU�D=@�=�NQHA�>=NNEJC�EPO�AILHKUAAO�BNKI�OLA=GEJC
KQP�EJ�LQ>HE?�=C=EJOP�EPO�?KNLKN=PA�LKOEPEKJ
��'P�D=O�ARAJ�>AAJ�=NCQA@
PD=P�LQ>HE?�NACQH=PEKJ�KB�LNER=PA�=?PEREPU�EO�OQBBE?EAJP�PK�?KJRANP�PDA
LNER=PA�EJPK�LQ>HE?�=?PEREPU�PDQO�OQ>FA?PEJC�EP�PK�PDA�NAMQENAIAJPO�KB
@QA�LNK?AOO�� QP�PDA�1QLNAIA�!KQNP�NAFA?PA@�PDEO�ATPNAIA�REAS�EJ�����
SDAJ�EP�NABQOA@�PK�NAMQENA�LNER=PA�LKSAN�?KIL=JEAO�NACQH=PA@�>U�PDA
OP=PA�PK�CERA�?QOPKIANO�=�DA=NEJC�>ABKNA�?QPPEJC�KBB�AHA?PNE?EPU�BKN
B=EHQNA�PK�L=U�PDA�>EHH�Jackson v. Metropolitan Edison Co.�����31����
	����
�

�� 1P=PAO�D=RA�NECDPO�PKK��5DEHA�^OP=PAO�NECDPO_�S=O�=�>=PPHA�?NU�KB
1KQPDANJ�OP=PAO�>ABKNA�PDA�!EREH�5=N�PDA�MQAOPEKJ�KB�SD=P�>=H=J?A�PK
OPNEGA�>APSAAJ�OP=PA�OKRANAECJPU�=J@�BA@AN=H�QJEKJ�D=O�JARAN�>AAJ
OEILHA��'JKimel v. Florida�BKN�AT=ILHA�PDA�1QLNAIA�!KQNP�BKQJ@�EJ�PDA
SKN@O�KB�PDA�#HARAJPD��IAJ@IAJP�=�>=OEO�BKN�@A?H=NEJC�PD=P�OP=PAO�I=U
JKP�D=RA�PK�K>AU�?ANP=EJ�BA@AN=H�OP=PQPAO�

First Amendment

'J�L=NP�PDA�$ENOP��IAJ@IAJP�OP=PAO�PD=P�^!KJCNAOO�OD=HH�I=GA�JK�H=S[=>NE@CEJC
PDA�BNAA@KI�KB�OLAA?D�KN�KB�PDA�LNAOO�_�2DA�$KQJ@EJC�$=PDANO�>AHEARA@�PD=P
@AIK?N=?U�SKQH@�SKNG�>AOP�EB�LAKLHA�	=J@�PDA�LNAOO
�?KQH@�P=HG�KN�SNEPA�BNAAHU
SEPDKQP�CKRANJIAJP=H�EJPANBANAJ?A�� QP�PDA�$ENOP��IAJ@IAJP�S=O�=HOK�JKP
EJPAJ@A@�PK�>A�=O�=>OKHQPA�=O�EP�OKQJ@A@��-HERAN�5AJ@AHH�&KHIAOaO�B=IKQO�@E?PQI
PD=P�PDA�H=S�@KAO�JKP�LANIEP�UKQ�PK�ODKQP�^$ENA�_�EJ�=�?NKS@A@�PDA=PAN�D=O�OAH@KI
>AAJ�=JOSANA@�^ QP�SDU�JKP�_��J@�JK�KJA�EJ������PDKQCDP�PD=P�@AB=I=PEKJ�H=SO
	PKNPO�BKN�OH=J@AN�=J@�HE>AH
�D=@�>AAJ�I=@A�QJ?KJOPEPQPEKJ=H��+KNAKRAN�>A?=QOA�PDA
=LL=NAJP�LQNLKOA�KB�PDA�$ENOP��IAJ@IAJP�S=O�PK�I=GA�OQNA�PD=P�PDA�J=PEKJ�D=@�=
?KJPEJQEJC�RECKNKQO�@A>=PA�KRAN�I=PPANO�LKHEPE?=H�LKHEPE?=H�OLAA?D�D=O�>AAJ�CERAJ
PDA�DECDAOP�HARAH�KB�LNKPA?PEKJ�KRAN�OQ?D�KPDAN�BKNIO�KB�OLAA?D�=O�	�
�^?KIIAN?E=H
OLAA?D_�	�
�OLAA?D�PD=P�?=J�=J@�ODKQH@�>A�HEIEPA@�>U�NA=OKJ=>HA�^PEIA�LH=?A�=J@
I=JJAN_�NAOPNE?PEKJO�KN�	�
�K>O?AJA�OLAA?D�

 A?=QOA�KB�EPO�DECDAN�HARAH�KB�LNKPA?PEKJ�LKHEPE?=H�OLAA?D�?=J�>A�B=HOA�I=HE?EKQO
IA=J�OLENEPA@�KN�ARAJ�=�L=?G�KB�HEAO����LQ>HE?�KBBE?E=H�EJ�PDA�3JEPA@�1P=PAO�IQOP�>A
LNAL=NA@�PK�SEPDOP=J@�=HH�GEJ@O�KB�B=HOA�=??QO=PEKJO�=J@�?=JJKP�OQ??AA@�EJ�=J�=?PEKJ
BKN�@AB=I=PEKJ�QJHAOO�PDA�@ABAJ@=JP�D=O�=?PA@�SEPD�^I=HE?A_�=J@�^NA?GHAOO
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@EONAC=N@_�KB�PDA�PNQPD��.Q>HE?�BECQNAO�OQ?D�=O�!#-O�KB�PDA�H=NCAOP�31�>=JGO�IQOP
=HOK�>A�LNAL=NA@�PK�SEPDOP=J@�=??QO=PEKJO�PD=P�=NA�B=HOA��'J�=JU�@AB=I=PEKJ�=?PEKJ
PNQPD�EO�=�@ABAJOA�>QP�=�@AB=I=PEKJ�=?PEKJ�>NKQCDP�>U�=�LQ>HE?�BECQNA�KN�LQ>HE?
KBBE?E=H�IQOP�LNKRA�PD=P�PDA�@ABAJ@=JP�JKP�KJHU�D=O�DEO�B=?PO�SNKJC�>QP�=HOK�HEAO�PK
PDA�LQ>HE?�EJ�=�I=HE?EKQO�S=U�SEPD�NA?GHAOO�@EONAC=N@�KB�PDA�PNQPD��!AHA>NEPEAO�OQ?D
=O�*EJ@O=U�*KD=J�=J@�(KJ�1PAS=NP�D=RA�PDA�O=IA�>QN@AJ�PK�CK�BKNS=N@�SEPD�=
@AB=I=PEKJ�=?PEKJ��'P�EO�BKN�PDEO�NA=OKJ�PD=P�PDANational EnquirerSNEPAO�AT?HQOERAHU
=>KQP�LQ>HE?�BECQNAO�LQ>HE?�KBBE?E=HO�=J@�?AHA>NEPEAO��EP�EO�LKOOE>HA�PK�O=U�I=JU
PDEJCO�PD=P�=NAJaP�?KILHAPAHU�PNQA�=J@�OPEHH�D=RA�PDA�LNKPA?PEKJ�KB�PDA�$ENOP
�IAJ@IAJP�

.KHEPE?=H�OLAA?D�EO�OK�DECDHU�LNKPA?PA@�PD=P�PDA�?KQNP�D=O�NA?KCJEVA@�PDA�NECDP�KB
LAKLHA�PK�OQLLKNP�LKHEPE?=H�?=J@E@=PAO�PDNKQCD�?=IL=ECJ�?KJPNE>QPEKJO�=J@�PDQO
LNKIKPA�PDA�L=NPE?QH=N�REASLKEJPO�=J@�OLAA?D�KB�PDKOA�?=J@E@=PAO��$A=NEJC�PDA
EJBHQAJ?A�KB�IKJAU�KJ�LKHEPE?O�!KJCNAOO�D=O�BNKI�PEIA�PK�PEIA�LH=?A@�HEIEP=PEKJO
KJ�?KNLKN=PA�?KJPNE>QPEKJO�PK�LKHEPE?=H�?=IL=ECJO�� QP�PDA�1QLNAIA�!KQNP�D=O�D=@
IETA@�NA=?PEKJO�KRAN�PEIA��'JEPE=HHU�PDA�?KQNP�NA?KCJEVA@�PDA�$ENOP��IAJ@IAJP
NECDP�KB�=�?KNLKN=PEKJ�PK�@KJ=PA�IKJAU�OQ>FA?P�PK�?ANP=EJ�HEIEPO�Buckley v. Valeo����
31���	����
� 'J�=JKPDAN�?=OAAustin v. Michigan Chamber of Commerce	����
�PDA
+E?DEC=J�!=IL=ECJ�$EJ=J?A��?P�LNKDE>EPA@�?KNLKN=PEKJO�BNKI�QOEJC�PNA=OQNU
IKJAU�BKN�EJ@ALAJ@AJP�ATLAJ@EPQNAO�PK�OQLLKNP�KN�KLLKOA�?=J@E@=PAO�EJ�AHA?PEKJO
BKN�OP=PA�KBBE?AO�� QP�=�?KNLKN=PEKJ�?KQH@�I=GA�OQ?D�ATLAJ@EPQNAO�EB�EP�OAP�QL�=J
EJ@ALAJ@AJP�BQJ@�@AOECJ=PA@�OKHAHU�BKN�LKHEPE?=H�LQNLKOAO��2DA�H=S�S=O�L=OOA@�KJ
PDA�=OOQILPEKJ�PD=P�^PDA�QJEMQA�HAC=H�=J@�A?KJKIE?�?D=N=?PANEOPE?O�KB�?KNLKN=PEKJO
JA?AOOEP=PA�OKIA�NACQH=PEKJ�KB�PDAEN�LKHEPE?=H�ATLAJ@EPQNAO�PK�=RKE@�?KNNQLPEKJ�KN
PDA�=LLA=N=J?A�KB�?KNNQLPEKJ�_

2DA�+E?DEC=J�!D=I>AN�KB�!KIIAN?A�S=JPA@�PK�OQLLKNP�=�?=J@E@=PA�BKN�+E?DEC=JaO
&KQOA�KB�0ALNAOAJP=PERAO�>U�QOEJC�CAJAN=H�BQJ@O�PK�OLKJOKN�=�JASOL=LAN
=@RANPEOAIAJP�=J@�=NCQA@�PD=P�=O�=�JKJLNKBEP�KNC=JEV=PEKJ�EP�S=O�JKP�NA=HHU�HEGA�=
>QOEJAOO�BENI��2DA�?KQNP�@EO=CNAA@�=J@�QLDAH@�PDA�+E?DEC=J�H=S��(QOPE?A�+=NOD=HH
BKQJ@�PD=P�PDA�?D=I>AN�S=O�=GEJ�PK�=�>QOEJAOO�CNKQL�CERAJ�EPO�=?PEREPEAO�HEJG=CAO
SEPD�?KIIQJEPU�>QOEJAOO�HA=@ANO�=J@�DECD�LAN?AJP=CA�KB�IAI>ANO�	KRAN���
LAN?AJP
�PD=P�SANA�>QOEJAOO�?KNLKN=PEKJO��$QNPDANIKNA�(QOPE?A�+=NOD=HH�BKQJ@�PD=P
PDA�OP=PQPA�S=O�J=NNKSHU�?N=BPA@�=J@�EILHAIAJPA@�PK�=?DEARA�PDA�EILKNP=JP�CK=H�KB
I=EJP=EJEJC�EJPACNEPU�EJ�PDA�LKHEPE?=H�LNK?AOO�� QP�=O�UKQ�SEHH�OAA�EJCitizens United v.
Federal Election Commission	1A?PEKJ������!=OAO�
 AustinS=O�KRANNQHA@��?KNLKN=PEKJO
=NA�NA?KCJEVA@�=O�^LANOKJO_�SEPD�$ENOP��IAJ@IAJP�LKHEPE?=H�OLAA?D�NECDPO�PD=P
?=JJKP�>A�EIL=ENA@�>U�!KJCNAOO�KN�PDA�OP=PAO�SEPDKQP�OKIA�?KILAHHEJC
CKRANJIAJP=H�EJPANAOP�SEPD�NAOPNE?PEKJO�KJ�PDKOA�NECDPO�PD=P�=NA�^J=NNKSHU
P=EHKNA@�_

!D=LPAN���!KJOPEPQPEKJ=H�*=S�=J@�31�!KIIAN?A
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Fourth Amendment

2DA�$KQNPD��IAJ@IAJP�O=UO�^=HH�LANOKJO�OD=HH�>A�OA?QNA�EJ�PDAEN�LANOKJO�DKQOAO
L=LANO�=J@�ABBA?PO�BNKI�QJNA=OKJ=>HA�OA=N?DAO�=J@�OAEVQNAO�=J@�JK�S=NN=JPO�OD=HH
EOOQA�>QP�QLKJ�LNK>=>HA�?=QOA�>ABKNA�=�I=CEOPN=PA�=J@�QLKJ�-=PD�OLA?EBE?=HHU
@AO?NE>EJC�PDA�LANOKJO�PK�>A�OA=N?DA@�=J@�LH=?AO�PK�>A�OAEVA@�_

2DA�?KQNP�D=O�NA=@�PDA�$KQNPD��IAJ@IAJP�PK�LNKDE>EP�KJHU�PDKOA�CKRANJIAJP
OA=N?DAO�KN�OAEVQNAO�PD=P�=NA�^QJNA=OKJ=>HA�_� A?=QOA�KB�PDEO�>QOEJAOOAO�PD=P�=NA�EJ
=J�EJ@QOPNU�PD=P�EO�^?HKOAHU�NACQH=PA@_�?=J�>A�OA=N?DA@�IKNA�BNAMQAJPHU�=J@�?=J�>A
OA=N?DA@�SEPDKQP�=�S=NN=JP��'J�KJA�?=OA�=J�=QPK�L=NPO�@A=HAN�=P�=�FQJGU=N@�S=O
?D=NCA@�SEPD�NA?AEREJC�OPKHAJ�=QPK�L=NPO��.=NP�KB�DEO�@ABAJOA�S=O�PK�?H=EI�PD=P�PDA
OA=N?D�PD=P�BKQJ@�EJ?NEIEJ=PEJC�ARE@AJ?A�S=O�QJ?KJOPEPQPEKJ=H�� QP�PDA�?KQNP�BKQJ@
PDA�OA=N?D�NA=OKJ=>HA�>A?=QOA�PDA�@A=HAN�S=O�EJ�=�^?HKOAHU�NACQH=PA@�EJ@QOPNU�_

'J�PDA�����O�"KS�!DAIE?=H�K>FA?PA@�PK�=J�KRANBHECDP�>U�PDA�31�#JRENKJIAJP=H
.NKPA?PEKJ��CAJ?U�	#.�
��2DA�#.��D=@�NAJPA@�=J�=ENLH=JA�PK�BHU�KRAN�PDA�+E@H=J@
+E?DEC=J�"KS�LH=JP�QOEJC�=J�=ANE=H�I=LLEJC�?=IAN=�PK�LDKPKCN=LD�R=NEKQO�LELAO
LKJ@O�=J@�I=?DEJANU�PD=P�SANA�JKP�?KRANA@�>U�=�NKKB�� A?=QOA�PDA�?KQNPaO
LNA?A@AJPO�=HHKSA@�CKRANJIAJP=H�EJPNQOEKJO�EJPK�^KLAJ�BEAH@O_�PDA�#.��OA=N?D�S=O
NQHA@�?KJOPEPQPEKJ=H�� A?=QOA�PDA�HEPAN=H�H=JCQ=CA�KB�PDA�$KQNPD��IAJ@IAJP
LNKPA?PA@�^LANOKJO�DKQOAO�L=LANO�=J@�ABBA?PO_�=JUPDEJC�OA=N?DA@�>U�PDA
CKRANJIAJP�EJ�^KLAJ�BEAH@O_�S=O�NA=OKJ=>HA��	2DA�?KQNPaO�KLEJEKJ�OQCCAOPA@�PD=P�EB
"KS�D=@�NA=HHU�S=JPA@�LNER=?U�BNKI�CKRANJIAJP=H�EJPNQOEKJ�EP�?KQH@�D=RA�?KRANA@
PDA�LELAO�=J@�I=?DEJANU�PD=P�SANA�KPDANSEOA�KQPOE@A�=J@�EJ�KLAJ�BEAH@O�


,KPA�=C=EJ�PD=P�?KJOPEPQPEKJ=H�CQ=N=JPAAO�HEGA�PDA�$KQNPD��IAJ@IAJP�=LLHU�PK
CKRANJIAJP=H�=?PEKJ��7KQN�AILHKUAN�KN�=JU�LNER=PA�AJPANLNEOA�EO�JKP�>KQJ@�>U
?KJOPEPQPEKJ=H�HEIEPO��$KN�AT=ILHA�EB�@NQC�PAOPEJC�KB�=HH�AILHKUAAO�ARANU�SAAG�EO
@KJA�>U�CKRANJIAJP�=CAJ?U�PDA�AILHKUAAO�I=U�D=RA�=�?=QOA�KB�=?PEKJ�PK�K>FA?P
>=OA@�KJ�PDA�$KQNPD��IAJ@IAJP��&KSARAN�EB�=�LNER=PA�AILHKUAN�>ACEJO�PDA�O=IA
GEJ@�KB�NKQPEJA�@NQC�PAOPEJC�AILHKUAAO�D=RA�JK�?KJOPEPQPEKJ=H�=NCQIAJPO�PK�I=GA�
PDAU�?=J�OEILHU�HA=RA�PD=P�AILHKUAN�KN�PDAU�I=U�LQNOQA�SD=PARAN�OP=PQPKNU�KN
?KIIKJ�H=S�NAIA@EAO�=NA�=R=EH=>HA�

Fifth Amendment

2DA�$EBPD��IAJ@IAJP�OP=PAO�^,K�LANOKJ�OD=HH�>A[@ALNERA@�KB�HEBA�HE>ANPU�KN
LNKLANPU�SEPDKQP�@QA�LNK?AOO�KB�H=S��JKN�OD=HH�LNER=PA�LNKLANPU�>A�P=GAJ�BKN�LQ>HE?
QOA�SEPDKQP�FQOP�?KILAJO=PEKJ�_

!D=LPAN���!KJOPEPQPEKJ=H�*=S�=J@�31�!KIIAN?A
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2DA�$EBPD��IAJ@IAJP�D=O�PDNAA�LNEJ?EL=H�=OLA?PO�procedural due process� �PDA
takings clause� �=J@substantive due process� ��'J�PANIO�KB�LNK?A@QN=H�@QA�LNK?AOO
PDA�=IAJ@IAJP�LNARAJPO�CKRANJIAJP�BNKI�=N>EPN=NEHU�P=GEJC�PDA�HEBA�KB�=�?NEIEJ=H
@ABAJ@=JP��'J�?EREH�H=SOQEPO�EP�EO�=HOK�?KJOPEPQPEKJ=HHU�AOOAJPE=H�PD=P�PDA�LNK?AA@EJCO
>A�B=EN��2DEO�EO�SDU�BKN�AT=ILHA�PDA�@ABAJ@=JP�EJBurger King v. RudzewiczD=@�=
OANEKQO�?KJOPEPQPEKJ=H�=NCQIAJP�ARAJ�PDKQCD�DA�HKOP�

2DA�P=GEJCO�?H=QOA�KB�PDA�$EBPD��IAJ@IAJP�AJOQNAO�PD=P�PDA�CKRANJIAJP�@KAO�JKP
P=GA�LNER=PA�LNKLANPU�SEPDKQP�FQOP�?KILAJO=PEKJ��'J�PDA�EJPANJ=PEKJ=H�OAPPEJC
CKRANJIAJPO�PD=P�P=GA�LNER=PA�LNKLANPU�AJC=CA�EJ�SD=P�EO�?=HHA@�ATLNKLNE=PEKJ��2DA
OP=J@=N@�QJ@AN�?QOPKI=NU�EJPANJ=PEKJ=H�H=S�EO�PD=P�SDAJ�CKRANJIAJPO�@K�PD=P
PDAU�IQOP�LNKRE@A�LNKILP�=@AMQ=PA�=J@�ABBA?PERA�?KILAJO=PEKJ��2DEO�@KAO�JKP
=HS=UO�D=LLAJ�AOLA?E=HHU�SDANA�BKNAECJ�KSJANOa�LNKLANPU�EO�>AEJC�ATLNKLNE=PA@�
2DA�CQ=N=JPAAO�KB�PDA�$EBPD��IAJ@IAJP�	EJ?KNLKN=PA@�=C=EJOP�OP=PA�=?PEKJ�>U�PDA
$KQNPAAJPD��IAJ@IAJP
�=NA�=R=EH=>HA�PK�LNKLANPU�KSJANO�SDANA�OP=PA�?KQJPU�KN
IQJE?EL=H�CKRANJIAJP�QOAO�PDA�LKSAN�KB�AIEJAJP�@KI=EJ�PK�P=GA�LNER=PA�LNKLANPU
BKN�LQ>HE?�LQNLKOAO��(QOP�SD=P�EO�=�LQ>HE?�LQNLKOA�EO�=�I=PPAN�KB�OKIA�@A>=PA��$KN
AT=ILHA�EB�=�?EPU�SANA�PK�?KJ@AIJ�A?KJKIE?=HHU�RE=>HA�>QOEJAOOAO�KN
JAECD>KNDKK@O�PK�?KJOPNQ?P�=�>=OA>=HH�OP=@EQI�SEPD�LQ>HE?�IKJAU�PK�AJPE?A�=
LNER=PA�AJPANLNEOA�	PDA�>=OA>=HH�PA=I
�PK�OP=U�EO�=�LQ>HE?�LQNLKOA�>AEJC�OANRA@�

'J Kelo v. City of New London�+NO��)AHK�=J@�KPDAN�NAOE@AJPO�BKQCDP�PDA�?EPU�KB�,AS
*KJ@KJ�EJ�EPO�=PPAILP�PK�QOA�LKSANO�KB�AIEJAJP�@KI=EJ�PK�?NA=PA�=J�EJ@QOPNE=H�L=NG
=J@�NA?NA=PEKJ�=NA=�PD=P�SKQH@�D=RA�.BEVAN���!K��=O�=�LNEJ?EL=H�PAJ=JP�Kelo v. City of
New London�����31�����	����
� 2DA�?EPU�=NCQA@�PD=P�EJ?NA=OEJC�EPO�P=T�>=OA�S=O�=
OQBBE?EAJP�LQ>HE?�LQNLKOA��'J�=�RANU�?HKOA�@A?EOEKJ�PDA�1QLNAIA�!KQNP�@APANIEJA@
PD=P�,AS�*KJ@KJaO�=?PEKJO�@E@�JKP�REKH=PA�PDA�P=GEJCO�?H=QOA��&KSARAN�LKHEPE?=H
NA=?PEKJO�EJ�R=NEKQO�OP=PAO�NAOQHPA@�EJ�=�CNA=P�@A=H�KB�JAS�OP=PA�HACEOH=PEKJ�PD=P
SKQH@�HEIEP�PDA�O?KLA�KB�LQ>HE?�LQNLKOA�EJ�AIEJAJP�@KI=EJ�P=GEJCO�=J@�LNKRE@A
=@@EPEKJ=H�?KILAJO=PEKJ�PK�LNKLANPU�KSJANO�EJ�I=JU�?=OAO�

'J�=@@EPEKJ�PK�PDA�P=GEJCO�?H=QOA�=J@�=OLA?PO�KB�LNK?A@QN=H�@QA�LNK?AOO�PDA�$EBPD
�IAJ@IAJP�EO�=HOK�PDA�OKQN?A�KB�SD=P�EO�?=HHA@�OQ>OP=JPERA�@QA�LNK?AOO��"QNEJC�PDA
BENOP�PDEN@�KB�PDA�PSAJPEAPD�?AJPQNU�PDA�1QLNAIA�!KQNP�KBPAJ�JQHHEBEA@�OP=PA�=J@
BA@AN=H�H=SO�QOEJC�OQ>OP=JPERA�@QA�LNK?AOO��'J������BKN�AT=ILHA�EJLochner v. New
York�PDA�1QLNAIA�!KQNP�RKE@A@�=�,AS�7KNG�OP=PQPA�PD=P�HEIEPA@�PDA�JQI>AN�KB
DKQNO�PD=P�>=GANO�?KQH@�SKNG�EJ�=�OEJCHA�SAAG��,AS�7KNG�D=@�L=OOA@�PDA�H=S�PK
LNKPA?P�PDA�DA=HPD�KB�AILHKUAAO�>QP�PDA�?KQNP�BKQJ@�PD=P�PDEO�H=S�EJPANBANA@�SEPD
PDA�>=OE?�?KJOPEPQPEKJ=H�NECDP�KB�LNER=PA�L=NPEAO�PK�BNAAHU�?KJPN=?P�SEPD�KJA�=JKPDAN�
-RAN�PDA�JATP�PDENPU�UA=NO�@KVAJO�KB�OP=PA�=J@�BA@AN=H�H=SO�SANA�OPNQ?G�@KSJ�PD=P
=EIA@�PK�EILNKRA�SKNGEJC�?KJ@EPEKJO�OA?QNA�OK?E=H�SAHB=NA�KN�AOP=>HEOD�PDA�NECDPO
KB�QJEKJO��&KSARAN�EJ������@QNEJC�PDA�%NA=P�"ALNAOOEKJ�PDA�?KQNP�NARANOA@�EPOAHB
=J@�>AC=J�QLDKH@EJC�PDA�GEJ@O�KB�H=SO�EP�D=@�OPNQ?G�@KSJ�A=NHEAN�

�� 'J�I=PPANO�KB�?EREH�KN�?NEIEJ=H
LNK?A@QNA�PDA�!KJOPEPQPEKJ
NAMQENAO�PD=P�>KPD�OP=PAO�=J@
PDA�BA@AN=H�CKRANJIAJP
LNKRE@A�B=EN�LNK?AOO�	KN�@QA
LNK?AOO
�PK�=HH�L=NPEAO
AOLA?E=HHU�@ABAJ@=JPO�SDK�=NA
=??QOA@�KB�=�?NEIA�KN�EJ�=�?EREH
?=OA�@ABAJ@=JPO�SDK�=NA
OANRA@�SEPD�=�OQIIKJO�=J@
?KILH=EJP�EJ�=�OP=PA�KPDAN�PD=J
PDAEN�NAOE@AJ?A�

�� 'J�PDA�$EBPD��IAJ@IAJP�PDA
CKRANJIAJP�EO�NAMQENA@�PK
LNKRE@A�?KILAJO=PEKJ�PK�PDA
KSJAN�BKN�=JU�P=GEJC�KB�LNER=PA
LNKLANPU��2DA�O=IA
NAMQENAIAJP�EO�EILKOA@�KJ
OP=PAO�PDNKQCD�PDA�@QA�LNK?AOO
?H=QOA�KB�PDA�$KQNPAAJPD
�IAJ@IAJP�	QJ@AN�OAHA?PERA
EJ?KNLKN=PEKJ
�

�� ��@K?PNEJA�KB�PDA�1QLNAIA
!KQNP�PD=P�JAC=PA@�JQIANKQO
H=SO�EJ�PDA�BENOP�PDEN@�KB�PDA
��PD�?AJPQNU��'PO�QOA�EJ�PDA�L=OP
���UA=NO�EO�CNA=PHU�@EIEJEODA@
>QP�EP�OQNRERAO�EJ�PANIO�KB
LNKPA?PEJC�OQ>OP=JPERA�HE>ANPEAO
JKP�KPDANSEOA�AJQIAN=PA@�EJ
PDA�!KJOPEPQPEKJ�

!D=LPAN���!KJOPEPQPEKJ=H�*=S�=J@�31�!KIIAN?A
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1EJ?A�PDAJ�PDA�?KQNP�D=O�AILHKUA@�=�PSK�PEANA@�=J=HUOEO�KB�OQ>OP=JPERA�@QA�LNK?AOO
?H=EIO��3J@AN�PDA�BENOP�PEAN�HACEOH=PEKJ�KJ�A?KJKIE?�I=PPANO�AILHKUIAJP�NAH=PEKJO
=J@�KPDAN�>QOEJAOO�=BB=ENO�EO�OQ>FA?P�PK�IEJEI=H�FQ@E?E=H�O?NQPEJU��2DEO�IA=JO�PD=P�=
H=S�SEHH�>A�KRANPQNJA@�KJHU�EB�EP�OANRAO�JK�N=PEKJ=H�CKRANJIAJP�LQNLKOA��3J@AN�PDA
OA?KJ@�PEAN�HACEOH=PEKJ�?KJ?ANJEJC�BQJ@=IAJP=H�HE>ANPEAO�EO�OQ>FA?P�PK�^DAECDPAJA@
FQ@E?E=H�O?NQPEJU_�IA=JEJC�PD=P�=�H=S�SEHH�>A�EJR=HE@=PA@�QJHAOO�EP�EO�^J=NNKSHU
P=EHKNA@�PK�OANRA�=�OECJEBE?=JP�CKRANJIAJP�LQNLKOA�_

2DA�1QLNAIA�!KQNP�D=O�E@AJPEBEA@�PSK�@EOPEJ?P�?=PACKNEAO�KB�BQJ@=IAJP=H�HE>ANPEAO�
2DA�BENOP�?=PACKNU�EJ?HQ@AO�IKOP�KB�PDA�HE>ANPEAO�ATLNAOOHU�AJQIAN=PA@�EJ�PDA� EHH�KB
0ECDPO��2DNKQCD�=�LNK?AOO�GJKSJ�=O�OAHA?PERA�EJ?KNLKN=PEKJ�PDA�?KQNP�D=O
EJPANLNAPA@�PDA�@QA�LNK?AOO�?H=QOA�KB�PDA�$KQNPAAJPD��IAJ@IAJP�PK�>=N�OP=PAO�BNKI
@AJUEJC�PDAEN�NAOE@AJPO�PDA�IKOP�EILKNP=JP�BNAA@KIO�CQ=N=JPAA@�EJ�PDA�BENOP�PAJ
=IAJ@IAJPO�PK�PDA�BA@AN=H�!KJOPEPQPEKJ��-JHU�PDA�2DEN@��IAJ@IAJP�NECDP�	=C=EJOP
EJRKHQJP=NU�MQ=NPANEJC�KB�OKH@EANO
�=J@�PDA�$EBPD��IAJ@IAJP�NECDP�PK�>A�EJ@E?PA@�>U
=�CN=J@�FQNU�D=RA�JKP�>AAJ�I=@A�=LLHE?=>HA�PK�PDA�OP=PAO�� A?=QOA�PDAOA�NECDPO�=NA
OPEHH�JKP�=LLHE?=>HA�PK�OP=PA�CKRANJIAJPO�PDA�1QLNAIA�!KQNP�EO�KBPAJ�O=E@�PK�D=RA
^OAHA?PERAHU�EJ?KNLKN=PA@_�PDA� EHH�KB�0ECDPO�EJPK�PDA�@QA�LNK?AOO�?H=QOA�KB�PDA
$KQNPAAJPD��IAJ@IAJP�

2DA�OA?KJ@�?=PACKNU�KB�BQJ@=IAJP=H�HE>ANPEAO�EJ?HQ@AO�PDKOA�HE>ANPEAO�PD=P�=NA�JKP
ATLNAOOHU�OP=PA@�EJ�PDA� EHH�KB�0ECDPO�>QP�PD=P�?=J�>A�OAAJ�=O�AOOAJPE=H�PK�PDA
?KJ?ALPO�KB�BNAA@KI�=J@�AMQ=HEPU�EJ�=�@AIK?N=PE?�OK?EAPU��2DAOA�QJOP=PA@�HE>ANPEAO
?KIA�BNKI�1QLNAIA�!KQNP�LNA?A@AJPO�?KIIKJ�H=S�IKN=H�LDEHKOKLDU�=J@�@AALHU
NKKPA@�PN=@EPEKJO�KB�31�HAC=H�DEOPKNU��2DA�1QLNAIA�!KQNP�D=O�OPNAOOA@�PD=P�DA�SKN@
liberty?=JJKP�>A�@ABEJA@�>U�=�@ABEJEPERA�HEOP�KB�NECDPO��N=PDAN�EP�IQOP�>A�REASA@�=O�=
N=PEKJ=H�?KJPEJQQI�KB�BNAA@KI�PDNKQCD�SDE?D�ARANU�=OLA?P�KB�DQI=J�>AD=REKN�EO
LNKPA?PA@�BNKI�=N>EPN=NU�EILKOEPEKJO�=J@�N=J@KI�NAOPN=EJPO��'J�PDEO�NAC=N@�=O�PDA
1QLNAIA�!KQNP�D=O�K>OANRA@�PDA�@QA�LNK?AOO�?H=QOA�LNKPA?PO�=>OPN=?P�HE>ANPU
EJPANAOPO�EJ?HQ@EJC�PDA�NECDP�PK�LANOKJ=H�=QPKJKIU�>K@EHU�EJPACNEPU�OAHB�@ECJEPU
=J@�OAHB�@APANIEJ=PEKJ�

2DAOA�HE>ANPU�EJPANAOPO�KBPAJ�=NA�CNKQLA@�PK�BKNI�=�CAJAN=H�NECDP�PK�LNER=?U�SDE?D
S=O�BENOP�NA?KCJEVA@�EJGriswold v. Connecticut	1A?PEKJ������
�SDANA�PDA�1QLNAIA
!KQNP�OPNQ?G�@KSJ�=�OP=PA�OP=PQPA�BKN>E@@EJC�I=NNEA@�=@QHPO�BNKI�QOEJC�LKOOAOOEJC
KN�@EOPNE>QPEJC�?KJPN=?ALPERAO�KJ�PDA�CNKQJ@�PD=P�PDA�H=S�REKH=PA@�PDA�O=J?PEPU�KB
PDA�I=NEP=H�NAH=PEKJODEL���??KN@EJC�PK�(QOPE?A�"KQCH=OaO�LHQN=HEPU�KLEJEKJ�PDEO
LAJQI>N=�KB�LNER=?U�PDKQCD�JKP�ATLNAOOHU�IAJPEKJA@�EJ�PDA� EHH�KB�0ECDPO�IQOP�>A
LNKPA?PA@�PK�AOP=>HEOD�=�>QBBAN�VKJA�KN�>NA=PDEJC�OL=?A�BKN�PDKOA�BNAA@KIO�PD=P�=NA
?KJOPEPQPEKJ=HHU�AJQIAN=PA@�
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 QP�OQ>OP=JPERA�@QA�LNK?AOO�D=O�OAAJ�B=ENHU�HEIEPA@�QOA�OEJ?A�PDA�����O��"QNEJC�PDA
����O�PDA�1QLNAIA�!KQNP�S=O�=OGA@�PK�NA?KCJEVA�=�CAJAN=H�NECDP�PK�@EA�QJ@AN�PDA
@K?PNEJA�KB�OQ>OP=JPERA�@QA�LNK?AOO���HPDKQCD�PDA�?KQNP�OPKLLA@�ODKNP�KB
AOP=>HEODEJC�OQ?D�=�B=N�NA=?DEJC�NECDP�?ANP=EJ�L=PEAJPO�I=U�ATAN?EOA�=
?KJOPEPQPEKJ=H�HE>ANPU�PK�D=OPAJ�PDAEN�@A=PDO�QJ@AN�=�J=NNKS�OAP�KB�?EN?QIOP=J?AO��'J
Cruzan v. Missouri Department of Health�PDA�1QLNAIA�!KQNP�NQHA@�PD=P�PDA�@QA�LNK?AOO
?H=QOA�CQ=N=JPAAO�PDA�NECDP�KB�?KILAPAJP�=@QHPO�PK�I=GA�=@R=J?A@�@ENA?PERAO�BKN�PDA
SEPD@N=S=H�KB�HEBA�OQOP=EJEJC�IA=OQNAO�ODKQH@�PDAU�>A?KIA�EJ?=L=?EP=PA@�>U�=
@EO=>EHEPU�PD=P�HA=RAO�PDAI�EJ�=�LANOEOPAJP�RACAP=PERA�OP=PA�Cruzan v. Missouri
Department of Health�����31�����	����
� -J?A�EP�D=O�>AAJ�AOP=>HEODA@�>U�?HA=N�=J@
?KJREJ?EJC�ARE@AJ?A�PD=P�=�IAJP=HHU�EJ?KILAPAJP�=J@�LANOEOPAJPHU�RACAP=PERA
L=PEAJP�I=@A�OQ?D�=�LNEKN�@ENA?PERA�=�OLKQOA�L=NAJP�KN�KPDAN�=LLNKLNE=PA�CQ=N@E=J
I=U�OAAG�PK�PANIEJ=PA�=JU�BKNI�KB�=NPEBE?E=H�DU@N=PEKJ�KN�JQPNEPEKJ�

Fourteenth Amendment: Due Process and Equal Protection
Guarantees
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4.6 Cases

Griswold v. Connecticut
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A nineteenth-century Connecticut law made the use, possession, or distribution of birth
control devices illegal. The law also prohibited anyone from giving information about such
devices. The executive director and medical director of a planned parenthood association
were found guilty of giving out such information to a married couple that wished to delay
having children for a few years. The directors were fined $100 each.

They appealed throughout the Connecticut state court system, arguing that the state law
violated (infringed) a basic or fundamental right of privacy of a married couple: to live
together and have sex together without the restraining power of the state to tell them they
may legally have intercourse but not if they use condoms or other birth control devices. At
each level (trial court, court of appeals, and Connecticut Supreme Court), the Connecticut
courts upheld the constitutionality of the convictions.

.HQN=HEPU�-LEJEKJ�>U�(QOPE?A�5EHHE=I�-��"KQCH=OO
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9.NAREKQO;�?=OAO�OQCCAOP�PD=P�OLA?EBE?�CQ=N=JPAAO�EJ�PDA� EHH�KB�0ECDPO�D=RA
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ARE@AJ?A�?KJREJ?EJCHU�EB�JKP�KRANSDAHIEJCHU�AOP=>HEODAO�PD=P�PDA����BKKP�PSEJ�EO�=O
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>QN@AJ�EILKOA@�KJ�PDA�?KQNOA�KB�EJPANOP=PA�?KIIAN?A�_Id.=P�����3�1��=P����� accord,
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� Bibb, supra�=P�����3�1��=P���������
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4.7 Summary and Exercises

Summary
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Chapter 5

Administrative Law

LEARNING OBJECTIVES
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5.1 Administrative Agencies: Their Structure and Powers
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Why Regulate the Economy at All?
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Ideal Conditions for a Free Market
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Powers of Agencies
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5.2 Controlling Administrative Agencies
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Figure 5.1Major Administrative Agencies of the United States
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Judicial Review of Agency Actions
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5.3 The Administrative Procedure Act
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5.4 Administrative Burdens on Business Operations

LEARNING OBJECTIVES
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D=RA�PDA�#.��PQNJ�KRAN�=HH�LDKPKCN=LDO�P=GAJ�� QP�PDA�1QLNAIA�!KQNP�NQHA@�PD=P�PDA
=NA=O�LDKPKCN=LDA@�SANA�^KLAJ�BEAH@O_�=J@�JKP�OQ>FA?P�PK�PDA�LNKPA?PEKJO�KB�PDA
$KQNPD��IAJ@IAJP�Dow Chemical Co. v. United States Environmental Protection Agency
����31�����	����
�

Access to Business Information in Government Files

'J������!KJCNAOO�AJ=?PA@�PDA�$NAA@KI�KB�'JBKNI=PEKJ��?P�	$-'�
�KLAJEJC�QL�PK�PDA
?EPEVAJNU�I=JU�KB�PDA�BEHAO�KB�PDA�CKRANJIAJP��	2DA�=?P�S=O�=IAJ@A@�EJ������=J@
=C=EJ�EJ������PK�KRAN?KIA�=�PAJ@AJ?U�KB�I=JU�=CAJ?EAO�PK�OP=HH�KN�NABQOA�=??AOO�PK
PDAEN�BEHAO�
�3J@AN�PDA�$-'��=JU�LANOKJ�D=O�=�HAC=HHU�AJBKN?A=>HA�NECDP�KB�=??AOO�PK
=HH�CKRANJIAJP�@K?QIAJPO�SEPD�JEJA�OLA?EBE?�AT?ALPEKJO�OQ?D�=O�?H=OOEBEA@�IEHEP=NU
EJPAHHECAJ?A�IA@E?=H�BEHAO�=J@�PN=@A�OA?NAPO�=J@�?KIIAN?E=H�KN�BEJ=J?E=H
EJBKNI=PEKJ�EB�^K>P=EJA@�BNKI�=�LANOKJ�=J@�LNEREHACA@�KN�?KJBE@AJPE=H�_�5EPDKQP�PDA
PN=@A�OA?NAP�=J@�BEJ=J?E=H�EJBKNI=PEKJ�ATAILPEKJO�>QOEJAOO�?KILAPEPKNO�?KQH@
IANAHU�>U�NAMQAOPEJC�EP�K>P=EJ�DECDHU�OAJOEPERA�?KILAPEPERA�EJBKNI=PEKJ�OEPPEJC�EJ
CKRANJIAJP�BEHAO�

��BA@AN=H�=CAJ?U�EO�NAMQENA@�QJ@AN�PDA�$-'��PK�NAOLKJ@�PK�=�@K?QIAJP�NAMQAOP
SEPDEJ�PAJ�@=UO�� QP�EJ�LN=?PE?A�IKJPDO�KN�ARAJ�UA=NO�I=U�L=OO�>ABKNA�PDA
CKRANJIAJP�=?PQ=HHU�NAOLKJ@O�PK�=J�$-'��NAMQAOP��0AMQAOPANO�IQOP�=HOK�L=U�PDA
?KOP�KB�HK?=PEJC�=J@�?KLUEJC�PDA�NA?KN@O��+KNAKRAN�JKP�=HH�@K?QIAJPO�=NA�=R=EH=>HA
BKN�LQ>HE?�EJOLA?PEKJ���HKJC�SEPD�PDA�PN=@A�OA?NAP�=J@�BEJ=J?E=H�EJBKNI=PEKJ
ATAILPEKJO�PDA�$-'��OLA?EBE?=HHU�ATAILPO�PDA�BKHHKSEJC�

Z NA?KN@O�NAMQENA@�>U�ATA?QPERA�KN@AN�KB�PDA�LNAOE@AJP�PK�>A�GALP�OA?NAP
EJ�PDA�EJPANAOP�KB�J=PEKJ=H�@ABAJOA�KN�LQ>HE?�LKHE?U

Z NA?KN@O�NAH=PA@�OKHAHU�PK�PDA�EJPANJ=H�LANOKJJAH�NQHAO�=J@�LN=?PE?A�KB�=J
=CAJ?U

Z NA?KN@O�ATAILPA@�BNKI�@EO?HKOQNA�>U�=JKPDAN�OP=PQPA
Z EJPAN=CAJ?U�IAIKO�KN�@A?EOEKJO�NABHA?PEJC�PDA�@AHE>AN=PERA�LNK?AOO
Z LANOKJJAH�BEHAO�=J@�KPDAN�BEHAO�PD=P�EB�@EO?HKOA@�SKQH@�?KJOPEPQPA�=J

QJS=NN=JPA@�EJR=OEKJ�KB�LANOKJ=H�LNER=?U
Z EJBKNI=PEKJ�?KILEHA@�BKN�H=S�AJBKN?AIAJP�LQNLKOAO
Z CAKHKCE?=H�EJBKNI=PEKJ�?KJ?ANJEJC�SAHHO

,KPA�PD=P�PDA�CKRANJIAJP�I=U�LNKRE@A�OQ?D�EJBKNI=PEKJ�>QP�EO�JKP�NAMQENA@�PK
LNKRE@A�OQ?D�EJBKNI=PEKJ��EP�NAP=EJO�@EO?NAPEKJ�PK�LNKRE@A�EJBKNI=PEKJ�KN�JKP�
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0ACQH=PA@�?KIL=JEAO�=NA�KBPAJ�NAMQENA@�PK�OQ>IEP�?KJBE@AJPE=H�EJBKNI=PEKJ�PK�PDA
CKRANJIAJP��$KN�PDAOA�?KIL=JEAO�OQ>IEPPEJC�OQ?D�EJBKNI=PEKJ�LNAOAJPO�=�@=JCAN
QJ@AN�PDA�$-'��KB�@EO?HKOQNA�PK�?KILAPEPKNO��2K�LNKPA?P�EJBKNI=PEKJ�BNKI
@EO?HKOQNA�PDA�?KIL=JU�EO�SAHH�=@REOA@�PK�I=NG�A=?D�@K?QIAJP�=O�LNEREHACA@�=J@
?KJBE@AJPE=H�OK�PD=P�CKRANJIAJP�KBBE?E=HO�NAREASEJC�EP�BKN�=�$-'��NAMQAOP�SEHH�JKP
=QPKI=PE?=HHU�@EO?HKOA�EP��+KOP�=CAJ?EAO�JKPEBU�=�?KIL=JU�SDKOA�@=P=�PDAU�=NA�=>KQP
PK�@EO?HKOA�� QP�PDAOA�LN=?PE?AO�=NA�JKP�HAC=HHU�NAMQENA@�QJ@AN�PDA�$-'��

KEY TAKEAWAY

%KRANJIAJP�=CAJ?EAO�EJ�KN@AN�PK�@K�PDAEN�FK>O�?KHHA?P�=�CNA=P�@A=H�KB
EJBKNI=PEKJ�BNKI�>QOEJAOOAO��2DEO�?=J�N=JCA�BNKI�NKQPEJA�L=LANSKNG�	KBPAJ
>QN@AJOKIA
�PK�EJOLA?PEKJO�PDKOA�SEPD�S=NN=JPO�=J@�PDKOA�SEPDKQP�
1QNLNEOA�EJOLA?PEKJO�=NA�=HHKSA@�BKN�?HKOAHU�NACQH=PA@�EJ@QOPNEAO�>QP�=NA
OQ>FA?P�PK�$KQNPD��IAJ@IAJP�NAMQENAIAJPO�EJ�CAJAN=H��1KIA�EJBKNI=PEKJ
?KHHA?PA@�>U�=CAJ?EAO�?=J�>A�=??AOOA@�QOEJC�PDA�$NAA@KI�KB�'JBKNI=PEKJ��?P�

EXERCISES

�� %ERA�PSK�AT=ILHAO�KB�=�?HKOAHU�NACQH=PA@�EJ@QOPNU��#TLH=EJ�SDU�OKIA
S=NN=JPHAOO�OA=N?DAO�SKQH@�>A�=HHKSA@�

�� $EJ@�KQP�SDU�$-'��NAMQAOPO�KBPAJ�P=GA�IKJPDO�KN�UA=NO�PK�=??KILHEOD�
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5.5 The Scope of Judicial Review

LEARNING OBJECTIVES

�� "AO?NE>A�PDA�^ATD=QOPEKJ�KB�NAIA@EAO_�NAMQENAIAJP�
�� "AP=EH�R=NEKQO�OPN=PACEAO�BKN�K>P=EJEJC�FQ@E?E=H�NAREAS�KB�=CAJ?U�NQHAO�
�� #TLH=EJ�QJ@AN�SD=P�?EN?QIOP=J?AO�EP�EO�LKOOE>HA�PK�OQA�PDA�CKRANJIAJP�

,AEPDAN�=J�=@IEJEOPN=PERA�=CAJ?UaO�=@FQ@E?=PEKJ�JKN�EPO�EOOQ=J?A�KB�=�NACQH=PEKJ�EO
JA?AOO=NEHU�BEJ=H��+KOP�BA@AN=H�=CAJ?U�@A?EOEKJO�=NA�=LLA=H=>HA�PK�PDA�BA@AN=H�?EN?QEP
?KQNPO��2K�CAP�PK�?KQNP�PDA�=LLAHH=JP�IQOP�KRAN?KIA�JQIANKQO�?KILHAT�DQN@HAO�
&A�KN�ODA�IQOP�D=RA�OP=J@EJC]PD=P�EO�>A�EJ�OKIA�OAJOA�@ENA?PHU�=BBA?PA@�>U�PDA
@A?EOEKJ�KN�NACQH=PEKJ��2DA�?=OA�IQOP�>A�NELA�BKN�NAREAS��=@IEJEOPN=PERA�NAIA@EAO
OQ?D�=O�BQNPDAN�=LLA=H�SEPDEJ�PDA�=CAJ?U�IQOP�D=RA�>AAJ�ATD=QOPA@�

Exhaustion of Administrative Remedies

 ABKNA�UKQ�?=J�?KILH=EJ�PK�?KQNP�=>KQP�=J�=CAJ?UaO�=?PEKJ�UKQ�IQOP�BENOP�PNU�PK�CAP
PDA�=CAJ?U�PK�NA?KJOE@AN�EPO�=?PEKJ��%AJAN=HHU�UKQ�IQOP�D=RA�=OGA@�BKN�=�DA=NEJC�=P
PDA�DA=NEJC�AT=IEJAN�HARAH�PDANA�IQOP�D=RA�>AAJ�=�@A?EOEKJ�NA=?DA@�PD=P�S=O
QJB=RKN=>HA�PK�UKQ�=J@�UKQ�IQOP�D=RA�=LLA=HA@�PDA�@A?EOEKJ�PK�PDA�BQHH�>K=N@��2DA
BQHH�>K=N@�IQOP�NQHA�=C=EJOP�UKQ�=J@�KJHU�PDAJ�SEHH�UKQ�>A�DA=N@�>U�=�?KQNP��2DA
>NK=@AOP�AT?ALPEKJ�PK�PDEOexhaustion of administrative remedies � NAMQENAIAJP�EO
EB�PDA�=CAJ?U�D=@�JK�=QPDKNEPU�PK�EOOQA�PDA�NQHA�KN�NACQH=PEKJ�EJ�PDA�BENOP�LH=?A�EB
ATD=QOPEKJ�KB�NAIA@EAO�SKQH@�>A�EILN=?PE?=H�KN�BQPEHA�KN�EB�CNA=P�D=NI�SKQH@
D=LLAJ�ODKQH@�PDA�NQHA�KN�NACQH=PEKJ�?KJPEJQA�PK�=LLHU���HOK�EB�PDA�=CAJ?U�EO�JKP
=?PEJC�EJ�CKK@�B=EPD�PDA�?KQNPO�SEHH�DA=N�=J�=LLA=H�SEPDKQP�ATD=QOPEKJ�

Strategies for Obtaining Judicial Review

-J?A�PDAOA�K>OP=?HAO�=NA�?HA=NA@�PDA�?KQNP�I=U�HKKG�=P�KJA�KB�=�OANEAO�KB�?H=EIO��2DA
=LLAHH=JP�IECDP�=OOANP�PD=P�PDA�=CAJ?UaO�=?PEKJ�S=O�QHPN=�RENAO�	3*�PNQD�4'�
NAAV
]>AUKJ@�PDA�O?KLA�KB�EPO�=QPDKNEPU�=O�OAP�@KSJ�EJ�PDA�OP=PQPA��2DEO�=PP=?G�EO
N=NAHU�OQ??AOOBQH����OKIASD=P�IKNA�OQ??AOOBQH�?H=EI�EO�PD=P�PDA�=CAJ?U�@E@�JKP
=>E@A�>U�EPO�KSJ�LNK?A@QNAO�KN�PDKOA�EILKOA@�QLKJ�EP�>U�PDA��@IEJEOPN=PERA
.NK?A@QNA��?P�

'J�BKNI=H�NQHAI=GEJC�PDA�=LLAHH=JP�=HOK�IECDP�EJOEOP�PD=P�PDA�=CAJ?U�H=?GA@
OQ>OP=JPE=H�ARE@AJ?A�BKN�PDA�@APANIEJ=PEKJ�PD=P�EP�I=@A��'B�PDANA�EO�RENPQ=HHU�JK

�� ��NAMQENAIAJP�PD=P�=JUKJA
SEODEJC�PK�=LLA=H�=J�=CAJ?U
=?PEKJ�IQOP�S=EP�QJPEH�PDA
=CAJ?U�D=O�P=GAJ�BEJ=H�=?PEKJ�
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ARE@AJ?A�PK�OQLLKNP�PDA�=CAJ?UaO�BEJ@EJCO�PDA�?KQNP�I=U�NARANOA�� QP�BEJ@EJCO�KB
B=?P�=NA�JKP�KBPAJ�KRANPQNJA@�>U�PDA�?KQNPO�

*EGASEOA�PDANA�D=O�HKJC�>AAJ�=�LNAOQILPEKJ�PD=P�SDAJ�=J�=CAJ?U�EOOQAO�=
NACQH=PEKJ�EP�D=O�PDA�=QPDKNEPU�PK�@K�OK��PDKOA�KLLKOEJC�PDA�NACQH=PEKJ�IQOP�>A=N�=
DA=RU�>QN@AJ�EJ�?KQNP�PK�QLOAP�EP��2DEO�EO�JKP�=�OQNLNEOEJC�NQHA�BKN�KPDANSEOA�?KQNPO
JKP�=@IEJEOPN=PKNO�SKQH@�>A�PDA�=QPDKNO�KB�NACQH=PEKJO��,ARANPDAHAOO�NACQH=PEKJO
?=JJKP�AT?AA@�PDA�O?KLA�KB�PDA�=QPDKNEPU�?KJBANNA@�>U�!KJCNAOO�KJ�PDA�=CAJ?U��'J
=J�EILKNP=JP������?=OA�>ABKNA�PDA�1QLNAIA�!KQNP�PDA�EOOQA�S=O�SDAPDAN�PDA
OA?NAP=NU�KB�H=>KN�=?PEJC�PDNKQCD�PDA�-??QL=PEKJ=H�&A=HPD�=J@�1=BAPU
�@IEJEOPN=PEKJ�	-1&�
�?KQH@�H=SBQHHU�EOOQA�=�OP=J@=N@�HEIEPEJC�ATLKOQNA�PK�?KPPKJ
@QOP�EJ�PDA�SKNGLH=?A�SEPDKQP�BENOP�QJ@ANP=GEJC�=�?KOP�>AJABEP�=J=HUOEO����@KVAJ
?KPPKJ�PATPEHA�I=JQB=?PQNANO�=J@�PDA��IANE?=J�2ATPEHA�+=JQB=?PQNANO�'JOPEPQPA
NALNAOAJPEJC�����?KIL=JEAO�=OOANPA@�PD=P�PDA�?KPPKJ�@QOP�OP=J@=N@�S=O�QJH=SBQH
>A?=QOA�EP�@E@�JKP�N=PEKJ=HHU�NAH=PA�PDA�>AJABEPO�PK�>A�@ANERA@�BNKI�PDA�OP=J@=N@�PK
PDA�?KOPO�PD=P�PDA�OP=J@=N@�SKQH@�EILKOA��1AA1A?PEKJ������!=OAO� American Textile
Manufacturers Institute v. Donovan�

'J�OQII=NU�PDAJ�=J�EJ@ERE@Q=H�KN�=�?KIL=JU�I=U�	=BPAN�ATD=QOPEKJ�KB
=@IEJEOPN=PERA�NAIA@EAO
�?D=HHAJCA�=CAJ?U�=?PEKJ�SDANA�OQ?D�=?PEKJ�EO�PDA
BKHHKSEJC�

Z JKP�EJ�=??KN@=J?A�SEPD�PDA�=CAJ?UaO�O?KLA�KB�=QPDKNEPU
Z JKP�EJ�=??KN@=J?A�SEPD�PDA�31�!KJOPEPQPEKJ�KN�PDA��@IEJEOPN=PERA

.NK?A@QNA��?P
Z JKP�EJ�=??KN@=J?A�SEPD�PDA�OQ>OP=JPE=H�ARE@AJ?A�PAOP
Z QJS=NN=JPA@�>U�PDA�B=?PO
Z =N>EPN=NU�?=LNE?EKQO�=J�=>QOA�KB�@EO?NAPEKJ�KN�KPDANSEOA�JKP�EJ�=??KN@

SEPD�PDA�H=S

1A?PEKJ�����KB�PDA��@IEJEOPN=PERA�.NK?A@QNA��?P�OAPO�KQP�PDKOA�OP=J@=N@O��5DEHA�EP�EO
@EBBE?QHP�PK�ODKS�PD=P�=J�=CAJ?UaO�=?PEKJ�EO�=N>EPN=NU�=J@�?=LNE?EKQO�PDANA�=NA�?=OAO
PD=P�D=RA�OK�DAH@��$KN�AT=ILHA�=BPAN�PDA�0A=C=J�=@IEJEOPN=PEKJ�OAP�=OE@A�=�!=NPAN
=@IEJEOPN=PEKJ�NQHA�BNKI�PDA�,=PEKJ=H�&ECDS=U�2N=BBE?�=J@�1=BAPU��@IEJEOPN=PEKJ
KJ�L=OOERA�NAOPN=EJPO�EJ�=QPKIK>EHAO�1P=PA�$=NI�=J@�KPDAN�EJOQN=J?A�?KIL=JEAO
?D=HHAJCA@�PDA�NARANO=H�=O�=N>EPN=NU�=J@�?=LNE?EKQO��#T=IEJEJC�PDA�NA?KN@�PDA
1QLNAIA�!KQNP�BKQJ@�PD=P�PDA�=CAJ?U�D=@�B=EHA@�PK�OP=PA�AJKQCD�NA=OKJO�BKN�EPO
NARANO=H�=J@�NAMQENA@�PDA�=CAJ?U�PK�NAREAS�PDA�NA?KN@�=J@�PDA�NQHA�=J@�LNKRE@A
=@AMQ=PA�NA=OKJO�BKN�EPO�NARANO=H��1P=PA�$=NI�=J@�KPDAN�EJOQN=J?A�?KIL=JEAO�PDQO
C=EJA@�=�HAC=H�>AJABEP�>U�GAALEJC�=J�=CAJ?U�NQHA�PD=P�LH=?A@�?KOPO�KJ�=QPKI=GANO
BKN�EJ?NA=OA@�L=OOAJCAN�O=BAPU�=J@�LKPAJPE=HHU�NA@Q?EJC�PDA�JQI>AN�KB�EJFQNU�?H=EIO
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BNKI�PDKOA�EP�D=@�EJOQNA@�Motor Vehicle ManufacturersÕ Assn. v. State Farm Mutual Ins.
����31����	����
�

Suing the Government

'J�PDA�IK@ANJ�=@IEJEOPN=PERA�OP=PA�PDA�N=JCA�KB�CKRANJIAJP�=?PEREPU�EO�EIIAJOA
=J@�=@IEJEOPN=PERA�=CAJ?EAO�BNAMQAJPHU�CAP�EJ�PDA�S=U�KB�>QOEJAOO�AJPANLNEOA��-BPAJ
>QNA=Q?N=PE?�EJRKHRAIAJP�EO�SDKHHU�HACEPEI=PA�?KILAHHA@�>U�H=S��OKIAPEIAO
DKSARAN�=CAJ?EAO�KN�CKRANJIAJP�KBBE?E=HO�I=U�KRANOPAL�PDAEN�>KQJ@O�EJ�=�BEP�KB
VA=H�KN�OLEPA��5D=P�NA?KQNOA�@KAO�PDA�LNER=PA�EJ@ERE@Q=H�KN�?KIL=JU�D=RA�

+=EJHU�BKN�DEOPKNE?=H�NA=OKJO�EP�D=O�=HS=UO�>AAJ�IKNA�@EBBE?QHP�PK�OQA�PDA
CKRANJIAJP�PD=J�PK�OQA�LNER=PA�EJ@ERE@Q=HO�KN�?KNLKN=PEKJO��$KN�KJA�PDEJC�PDA
CKRANJIAJP�D=O�HKJC�D=@�NA?KQNOA�PK�PDA�@K?PNEJA�KB�OKRANAECJ�EIIQJEPU�=O�=
ODEAH@�=C=EJOP�H=SOQEPO��7AP�EJ������!KJCNAOO�=IAJ@A@�PDA��@IEJEOPN=PERA
.NK?A@QNA��?P�PK�S=ERA�=JU�BA@AN=H�?H=EI�PK�OKRANAECJ�EIIQJEPU�EJ�?=OAO�KB
EJFQJ?PERA�KN�KPDAN�JKJIKJAP=NU�NAHEAB��#=NHEAN�EJ������EJ�PDA�$A@AN=H�2KNP�!H=EIO
�?P�!KJCNAOO�D=@�S=ERA@�OKRANAECJ�EIIQJEPU�KB�PDA�BA@AN=H�CKRANJIAJP�BKN�IKOP
PKNP�?H=EIO�BKN�IKJAU�@=I=CAO�=HPDKQCD�PDA�=?P�?KJP=EJO�OARAN=H�AT?ALPEKJO�BKN
OLA?EBE?�=CAJ?EAO�	A�C��KJA�?=JJKP�OQA�BKN�EJFQNEAO�NAOQHPEJC�BNKI�BEO?=H�KLAN=PEKJO�KB
PDA�2NA=OQNU�"AL=NPIAJP�KN�BKN�EJFQNEAO�OPAIIEJC�BNKI�=?PEREPEAO�KB�PDA�IEHEP=NU�EJ
S=NPEIA
��2DA�=?P�=HOK�?KJP=EJO�=�I=FKN�AT?ALPEKJ�BKN�?H=EIO�^>=OA@�QLKJ�9=J
KBBE?E=HaO;�ATAN?EOA�KN�LANBKNI=J?A�KN�PDA�B=EHQNA�PK�ATAN?EOA�KN�LANBKNI�=
@EO?NAPEKJ=NU�BQJ?PEKJ�KN�@QPU�_�2DEO�AT?ALPEKJ�LNARAJPO�OQEPO�=C=EJOP�L=NKHA�>K=N@O
BKN�L=NKHEJC�@=JCANKQO�?NEIEJ=HO�SDK�PDAJ�GEHH�KN�I=EI�EJ�PDA�?KQNOA�KB�=JKPDAN
?NEIA�=J@�OQEPO�=C=EJOP�KBBE?E=HO�SDKOA�@A?EOEKJ�PK�ODEL�ATLHKOERA�I=PANE=HO�>U
LQ>HE?�?=NNEAN�HA=@O�PK�I=OO�@A=PDO�=J@�EJFQNEAO�BKHHKSEJC�=J�ATLHKOEKJ�AJ
NKQPA�Dalehite v. United States�����31����	����
�

'J�NA?AJP�UA=NO�PDA�1QLNAIA�!KQNP�D=O�>AAJ�OPNELLEJC�=S=U�PDA�PN=@EPEKJ=H
EIIQJEPU�AJFKUA@�>U�I=JU�CKRANJIAJP�KBBE?E=HO�=C=EJOP�LANOKJ=H�OQEPO��1KIA
CKRANJIAJP�AILHKUAAO]FQ@CAO�LNKOA?QPKNO�HACEOH=PKNO�=J@�PDA�LNAOE@AJP�BKN
AT=ILHA]D=RA�=>OKHQPA�EIIQJEPU�=C=EJOP�OQEP�BKN�KBBE?E=H�=?PEKJO�� QP�I=JU�LQ>HE?
=@IEJEOPN=PKNO�=J@�CKRANJIAJP�AILHKUAAO�D=RA�=P�>AOP�=�MQ=HEBEA@�EIIQJEPU�
3J@AN�=�LNKREOEKJ�KB�PDA�!EREH�0ECDPO��?P�KB������	OK�?=HHA@�1A?PEKJ������=?PEKJO

stateKBBE?E=HO�?=J�>A�OQA@�EJ�BA@AN=H�?KQNP�BKN�IKJAU�@=I=CAO�SDAJARAN�^QJ@AN
?KHKN�KB�=JU�OP=PA�H=S_�PDAU�@ALNERA�=JUKJA�KB�DEO�NECDPO�QJ@AN�PDA�!KJOPEPQPEKJ�KN
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5.6 Cases
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5.7 Summary and Exercises

Summary
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Chapter 6

Criminal Law

LEARNING OBJECTIVES
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6.1 The Nature of Criminal Law
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OPNASJ�=>KQP�EJ�PDA�OP=PQPA�>KKGO�

!D=LPAN���!NEIEJ=H�*=S
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 A?=QOA�=�?NEIA�EO�=J�=?P�PD=P�PDA�HACEOH=PQNA�D=O�@ABEJA@�=O�OK?E=HHU�D=NIBQH�PDA
L=NPEAO�EJRKHRA@�?=JJKP�=CNAA�=IKJC�PDAIOAHRAO�PK�BKNCAP�=�L=NPE?QH=N�EJ?E@AJP
OQ?D�=O�=�>=NNKKI�>N=SH�EB�PDA�=QPDKNEPEAO�@A?E@A�PK�LNKOA?QPA��2DEO�EO�KJA�KB�PDA
?NEPE?=H�@EOPEJ?PEKJO�>APSAAJ�?NEIEJ=H�=J@�?EREH�H=S���J�=OO=QHP�EO�>KPD�=�?NEIA�=J@�=
PKNP��2DA�LANOKJ�SDK�S=O�=OO=QHPA@�I=U�?DKKOA�PK�BKNCERA�DEO�=OO=EH=JP�=J@�JKP�PK
OQA�DEI�BKN�@=I=CAO�� QP�DA�?=JJKP�OPKL�PDA�LNKOA?QPKN�BNKI�>NEJCEJC�=J
EJ@E?PIAJP�=C=EJOP�PDA�=OO=EH=JP��	&KSARAN�>A?=QOA�KB�?NKS@A@�@K?GAPO�=�RE?PEI
PD=P�@A?HEJAO�PK�LNAOO�?D=NCAO�I=U�?=QOA�=�>QOU�LNKOA?QPKN�PK�?DKKOA�PK�JKP�PK�>NEJC
=J�EJ@E?PIAJP�


��?NEIA�?KJOEOPO�KB�=J�=?P�@ABEJA@�=O�?NEIEJ=H]=J�=?PQO�NAQO]=J@�PDA�NAMQEOEPA
^?NEIEJ=H�EJPAJP�_�1KIAKJA�SDK�D=O�=�>QNJEJC�@AOENA�PK�GEHH�=�NER=H�EJ�>QOEJAOO�KN
NKI=J?A�=J@�SDK�I=U�=?PQ=HHU�EJPAJ@�PK�IQN@AN�>QP�@KAO�JKP�=?P�KJ�DEO�@AOENA�D=O
JKP�?KIIEPPA@�=�?NEIA��&A�I=U�D=RA�=�^CQEHPU�IEJ@_]PDA�PN=JOH=PEKJ�KB�PDA�*=PEJ
LDN=OA�IAJO�NA=]>QP�DA�EO�CQEHPU�KB�JK�?NEIA����LANOKJ�SDK�EO�BKN?A@�PK�?KIIEP�=
?NEIA�=P�CQJLKEJP�EO�JKP�CQEHPU�KB�=�?NEIA�>A?=QOA�=HPDKQCD�PDANA�S=O�=J�=?P
@ABEJA@�=O�?NEIEJ=H]=J�=?PQO�NAQO]PDANA�S=O�JK�?NEIEJ=H�EJPAJP�

KEY TAKEAWAY

!NEIAO�=NA�QOQ=HHU�@ABEJA@�>U�OP=PQPA�=J@�?KJOPEPQPA�=J�KBBAJOA�=C=EJOP
OK?EAPU��'J�A=?D�?=OA�PDANA�IQOP�>A�>KPD�=J�=?P�=J@�OKIA�IAJO�NA=�	?NEIEJ=H
EJPAJP
�

EXERCISES

�� -PDAN�PD=J�@APANNEJC�?ANP=EJ�GEJ@O�KB�?KJ@Q?P�SD=P�LQNLKOA�@KAO�PDA
?NEIEJ=H�H=S�OANRA�

�� 5DU�EO�ECJKN=J?A�KB�PDA�H=S�JK�AT?QOA��5DU�ODKQH@JaP�EP�>A�=J�AT?QOA
SDAJ�?NEIEJ=H�H=SO�?=J�>A�?KILHE?=PA@�=J@�OKIAPEIAO�=I>ECQKQO�
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6.2 Types of Crimes

LEARNING OBJECTIVES

�� !=PACKNEVA�R=NEKQO�PULAO�KB�?NEIAO�
�� ,=IA�=J@�@ABEJA�PDA�I=FKN�BAHKJEAO�EJ�?NEIEJ=H�H=S�
�� #TLH=EJ�DKS�SDEPA�?KHH=N�?NEIA�@EBBANO�BNKI�KPDAN�?NEIAO�
�� "ABEJA�=�R=NEAPU�KB�SDEPA�?KHH=N�?NEIAO�

+KOP�?H=OOEBE?=PEKJO�KB�?NEIA�PQNJ�KJ�PDA�OANEKQOJAOO�KB�PDA�=?P��'J�CAJAN=H
OANEKQOJAOO�EO�@ABEJA@�>U�PDA�J=PQNA�KN�@QN=PEKJ�KB�PDA�LQJEODIAJP�OAP�KQP�EJ�PDA
OP=PQPA���felony � EO�=�?NEIA�LQJEOD=>HA�	QOQ=HHU
�>U�EILNEOKJIAJP�KB�IKNA�PD=J�KJA
UA=N�KN�>U�@A=PD��	!NEIAO�LQJEOD=>HA�>U�@A=PD�=NA�OKIAPEIAO�GJKSJ�=O�?=LEP=H
?NEIAO��PDAU�=NA�EJ?NA=OEJCHU�N=NA�EJ�PDA�3JEPA@�1P=PAO�
�2DA�I=FKN�BAHKJEAO�EJ?HQ@A
IQN@AN�N=LA�GE@J=LLEJC�=NIA@�NK>>ANU�AI>AVVHAIAJP�EJOE@AN�PN=@EJC�BN=Q@
=J@�N=?GAPAANEJC���HH�KPDAN�?NEIAO�=NA�QOQ=HHU�GJKSJ�=Omisdemeanors� �LAPPU
KBBAJOAO�KN�EJBN=?PEKJO���JKPDAN�S=U�KB�REASEJC�?NEIAO�EO�>U�PDA�PULA�KB�OK?E=H�D=NI
PDA�OP=PQPA�EO�EJPAJ@A@�PK�LNARAJP�KN�@APAN�OQ?D�=O�KBBAJOAO�=C=EJOP�PDA�LANOKJ
KBBAJOAO�=C=EJOP�LNKLANPU�=J@�SDEPA�?KHH=N�?NEIA�

Offenses against the Person
Homicide

Homicide � EO�PDA�GEHHEJC�KB�KJA�LANOKJ�>U�=JKPDAN��,KP�ARANU�GEHHEJC�EO�?NEIEJ=H�
5DAJ�PDA�H=S�LANIEPO�KJA�LANOKJ�PK�GEHH�=JKPDAN]BKN�AT=ILHA�=�OKH@EAN�GEHHEJC�=J
AJAIU�KJ�PDA�>=PPHABEAH@�@QNEJC�S=N�KN�=�GEHHEJC�EJ�OAHB�@ABAJOA]PDA�@A=PD�EO
?KJOE@ANA@�PDA�NAOQHP�KBjustifiable homicide � ���J excusable homicide�>U�?KJPN=OP�EO
KJA�EJ�SDE?D�@A=PD�NAOQHPO�BNKI�=J�=??E@AJP�EJ�SDE?D�PDA�GEHHAN�EO�JKP�=P�B=QHP�

�HH�KPDAN�DKIE?E@AO�=NA�?NEIEJ=H��2DA�IKOP�OARANAHU�LQJEODA@�BKNI�EO�IQN@AN
@ABEJA@�=O�DKIE?E@A�?KIIEPPA@�SEPD�^I=HE?A�=BKNAPDKQCDP�_�2DEO�EO�=�PANI�SEPD�=
RANU�HKJC�DEOPKNU�� KEHA@�@KSJ�PK�EPO�AOOAJPE=HO�EP�IA=JO�PD=P�PDA�@ABAJ@=JP�D=@�PDA
EJPAJP�PK�GEHH����GEHHEJC�JAA@�JKP�>A�LNAIA@EP=PA@�BKN�=JU�HKJC�LANEK@�KB�PEIA��PDA
LNAIA@EP=PEKJ�IECDP�>A�MQEPA�OQ@@AJ�=O�EJ�=�>=N�BECDP�PD=P�AO?=H=PAO�EJ�PD=P
IKIAJP�SDAJ�KJA�KB�PDA�BECDPANO�NA=?DAO�BKN�=�GJEBA�SEPD�PDA�EJPAJP�PK�GEHH�

1KIAPEIAO�=�DKIE?E@A�?=J�>A�IQN@AN�ARAJ�EB�PDANA�EO�JK�EJPAJP�PK�GEHH��=J�EJPAJP�PK
EJBHE?P�CNA=P�>K@EHU�D=NI�?=J�>A�IQN@AN�EB�PDA�NAOQHP�EO�PDA�@A=PD�KB�=JKPDAN�LANOKJ�
��GEHHEJC�PD=P�P=GAO�LH=?A�SDEHA�=�BAHKJU�	OQ?D�=O�=NIA@�NK>>ANU
�EO�>AEJC�?KIIEPPA@

�� ��OANEKQO�GEJ@�KB�?NEIA�QOQ=HHU
EJRKHREJC�LKPAJPE=H
EILNEOKJIAJP�KB�OET�IKJPDO�KN
IKNA�

�� !NEIAO�PD=P�=NA�HAOO�OANEKQO
PD=J�=�BAHKJU�QOQ=HHU�EJRKHREJC
LQJEODIAJP�KB�OET�IKJPDO�EJ
LNEOKJ�KN�HAOO�

�� 2DA�GEHHEJC�KB�KJA�LANOKJ�>U
=JKPDAN�SEPDKQP�HAC=H�AT?QOA�

�� 5DAJ�PDA�H=S�LANIEPO�KJA
LANOKJ�PK�GEHH�=JKPDAN�

!D=LPAN���!NEIEJ=H�*=S

���



EO�=HOK�IQN@AN�SDAPDAN�KN�JKP�PDA�GEHHAN�EJPAJ@A@�=JU�D=NI��2DEO�EO�PDA�OK�?=HHA@
BAHKJU�IQN@AN�NQHA��#T=ILHAO�=NA�PDA�=??E@AJP=H�@EO?D=NCA�KB�=�CQJ�PD=P�GEHHO�=J
EJJK?AJP�>UOP=J@AN�KN�PDA�=OLDUTE=PEKJ�@A=PD�KB�=�BENAI=J�BNKI�OIKGA�NAOQHPEJC
BNKI�=�BENA�OAP�>U�=J�=NOKJEOP��2DA�BAHKJU�IQN@AN�NQHA�EO�IKNA�OECJEBE?=JP�PD=J�EP
OKQJ@O�>A?=QOA�EP�=HOK�=LLHEAO�PK�PDA�=??KILHE?AO�KB�KJA�SDK�@KAO�PDA�GEHHEJC��2DQO
PDA�@NERAN�KB�=�CAP=S=U�?=N�OP=PEKJA@�=�>HK?G�=S=U�BNKI�PDA�O?AJA�KB�PDA�NK>>ANU
?=J�>A�?KJRE?PA@�KB�IQN@AN�EB�=�CQJ�=??E@AJP=HHU�BENAO�@QNEJC�PDA�NK>>ANU�=J@
OKIAKJA�EO�GEHHA@��+=JOH=QCDPAN�EO�=J�=?P�KB�GEHHEJC�PD=P�@KAO�JKP�=IKQJP�PK�IQN@AN�
4KHQJP=NU�I=JOH=QCDPAN�EO�=J�EJPAJPEKJ=H�GEHHEJC�>QP�KJA�?=NNEA@�KQP�EJ�PDA�^OQ@@AJ
DA=P�KB�L=OOEKJ_�=O�PDA�NAOQHP�KB�OKIA�LNKRK?=PEKJ���J�AT=ILHA�EO�=�BECDP�PD=P�CAPO
KQP�KB�D=J@��'JRKHQJP=NU�I=JOH=QCDPAN�AJP=EHO�=�HAOOAN�@ACNAA�KB�SEHHBQHJAOO��EP
QOQ=HHU�K??QNO�SDAJ�OKIAKJA�D=O�P=GAJ�=�NA?GHAOO�=?PEKJ�PD=P�NAOQHPO�EJ�@A=PD�	A�C�
=�@A=PD�NAOQHPEJC�BNKI�=�PN=BBE?�=??E@AJP�EJ�SDE?D�KJA�@NERAN�NA?GHAOOHU�NQJO�=�NA@
HECDP
�

Assault and Battery

-N@EJ=NEHU�SA�SKQH@�O=U�PD=P�=�LANOKJ�SDK�D=O�OPNQ?G�=JKPDAN�D=O�^=OO=QHPA@_�DEI�
2A?DJE?=HHU�PD=P�EO�=battery � ]PDA�QJH=SBQH�=LLHE?=PEKJ�KB�BKN?A�PK�=JKPDAN�LANOKJ�
2DA�BKN?A�JAA@�JKP�>A�REKHAJP��'J@AA@�=�I=J�SDK�GEOOAO�=�SKI=J�EO�CQEHPU�KB�=
>=PPANU�EB�DA�@KAO�EP�=C=EJOP�DAN�SEHH��2DA�KPDAN�LANOKJ�I=U�?KJOAJP�PK�PDA�BKN?A�
2D=P�EO�KJA�NA=OKJ�SDU�OQNCAKJO�NAMQENA�L=PEAJPO�PK�OECJ�?KJOAJP�BKNIO�CEREJC�PDA
@K?PKN�LANIEOOEKJ�PK�KLAN=PA��'J�PDA�=>OAJ?A�KB�OQ?D�=�?KJOAJP�=J�KLAN=PEKJ�EO�=
>=PPANU��2D=P�EO�=HOK�SDU�BKKP>=HH�LH=UANO�=NA�JKP�?KJOP=JPHU�>AEJC�?D=NCA@�SEPD
>=PPANU��2DKOA�SDK�=CNAA�PK�LH=U�BKKP>=HH�=CNAA�PK�OQ>IEP�PK�PDA�NQHAO�KB�PDA�C=IA
SDE?D�KB�?KQNOA�EJ?HQ@A�PDA�NECDP�PK�P=?GHA�� QP�PDA�?KJOAJP�@KAO�JKP�=LLHU�PK�=HH
=?PO�KB�LDUOE?=H�BKN?A��=�DK?GAU�LH=UAN�SDK�DEPO�=J�KLLKJAJP�KRAN�PDA�DA=@�SEPD�DEO
OPE?G�?=J�>A�LNKOA?QPA@�BKN�PDA�?NEIA�KB�>=PPANU�

!NEIEJ=Hassault� EO�=JattemptPK�?KIIEP�=�>=PPANU�KN�PDA�@AHE>AN=PA�LH=?EJC�KB
=JKPDAN�EJ�BA=N�KB�NA?AEREJC�=J�EIIA@E=PA�>=PPANU��'B�UKQ�PDNKS�=�NK?G�=P�=�BNEAJ@
>QP�DA�I=J=CAO�PK�@K@CA�EP�UKQ�D=RA�?KIIEPPA@�=J�=OO=QHP��1KIA�OP=PAO�HEIEP�=J
=OO=QHP�PK�=J�=PPAILP�PK�?KIIEP�=�>=PPANU�>U�KJA�SDK�D=O�=�^LNAOAJP�=>EHEPU_�PK�@K
OK��.KEJPEJC�=J�QJHK=@A@�CQJ�=J@�PDNA=PAJEJC�PK�ODKKP�SKQH@�JKP�>A�=J�=OO=QHP�JKN
KB�?KQNOA�?KQH@�EP�>A�=�>=PPANU��2DA�IK@AI�PAJ@AJ?U�DKSARAN�EO�PK�@ABEJA�=J
=OO=QHP�=O�=J�=PPAILP�PK�?KIIEP�=�>=PPANU�>U�KJA�SEPD�=Japparent=>EHEPU�PK�@K�OK�

�OO=QHP�=J@�>=PPANU�I=U�>A�AT?QOA@��$KN�AT=ILHA�=�>=N�KSJAN�	KN�DAN�=CAJP�PDA
>KQJ?AN
�I=U�QOA�NA=OKJ=>HA�BKN?A�PK�NAIKRA�=J�QJNQHU�L=PNKJ��'B�PDA�QOA�KB�BKN?A�EO
AT?AOOERA�PDA�>KQJ?AN�?=J�>A�BKQJ@�CQEHPU�KB�=OO=QHP�=J@�>=PPANU�=J@�=�?EREH�=?PEKJ
?KQH@�=NEOA�=C=EJOP�PDA�>=N�KSJAN�=O�SAHH�

�� 2DA�QJH=SBQH�=LLHE?=PEKJ�KB
BKN?A�PK�=JKPDAN�LANOKJ��2DA
BKN?A�JAA@�JKP�>A�REKHAJP�

�� �J�=PPAILP�PK�?KIIEP�=
>=PPANU�KN�PDA�@AHE>AN=PA
LH=?EJC�KB�=JKPDAN�EJ�BA=N�KB
NA?AEREJC�=J�EIIA@E=PA
>=PPANU�
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Offenses against Property
Theft: Larceny, Robbery, Embezzlement, False Pretenses

2DA�?KJ?ALP�KB�PDABP�EO�B=IEHE=N�AJKQCD��*AOO�B=IEHE=N�EO�PDA�S=U�PDA�H=S�D=O�PNA=PA@
R=NEKQO�=OLA?PO�KB�PDA�=?P�KB�OPA=HEJC��!NEIEJ=H�H=S�@EOPEJCQEODAO�=IKJC�I=JU
@EBBANAJP�?NEIAO�PD=P�=NA�LKLQH=NHU�GJKSJ�=O�PDABP��+=JU�PA?DJE?=H�SKN@O�D=RA
AJPANA@�PDA�H=JCQ=CA]>QNCH=NU�H=N?AJU�NK>>ANU]>QP�=NA�KBPAJ�QOA@�EJ=??QN=PAHU�
 NEAB�@ABEJEPEKJO�KB�PDA�IKNA�?KIIKJ�PANIO�=NA�@EO?QOOA@�DANA�

2DA�>=OE?�?NEIA�KB�OPA=HEJC�LANOKJ=H�LNKLANPU�EOlarceny � �� U�EPO�KH@�?KIIKJ�H=S
@ABEJEPEKJ�OPEHH�EJ�QOA�PK@=U�H=N?AJU�EO�PDA�SNKJCBQH�^P=GEJC�=J@�?=NNUEJC�=S=U�KB
PDA�LANOKJ=H�LNKLANPU�KB�=JKPDAN�SEPD�EJPAJP�PK�OPA=H�PDA�O=IA�_

2DA�OAL=N=PA�AHAIAJPO�KB�PDEO�KBBAJOA�D=RA�CERAJ�NEOA�PK�=HH�GEJ@O�KB�@EBBE?QHP�?=OAO�
2=GA�PDA�PDABP�KB�BNQEP�BKN�AT=ILHA�SEPD�NAC=N@�PK�PDA�AOOAJPE=H�AHAIAJP�KB
^LANOKJ=H�LNKLANPU�_�'B�=�I=J�S=HGEJC�PDNKQCD�=J�KN?D=N@�LHQ?GO�=�LA=?D�BNKI�=
PNAA�=J@�A=PO�EP�DA�EO�JKP�CQEHPU�KB�H=N?AJU�>A?=QOA�DA�D=O�JKP�P=GAJ�=S=Upersonal
LNKLANPU�	PDA�LA=?D�EO�L=NP�KB�PDA�H=J@�>AEJC�?KJJA?PA@�PK�PDA�PNAA
�� QP�EB�DA�LE?GO
QL�=�LA=?D�HUEJC�KJ�PDA�CNKQJ@�DA�EO�CQEHPU�KB�H=N?AJU��-N�?KJOE@AN�PDA�AHAIAJP�KB
^P=GEJC_�KN�^?=NNUEJC�=S=U�_�1JA=GEJC�EJPK�=�IKREA�PDA=PAN�SEPDKQP�L=UEJC�EO�JKP
=J�=?P�KB�H=N?AJU�	PDKQCD�EJ�IKOP�OP=PAO�EP�EO�=�?NEIEJ=H�=?P
��2=GEJC�AHA?PNE?EPU�>U
P=LLEJC�EJPK�PDA�LKSAN�HEJAO�KB�=J�AHA?PNE?�QPEHEPU�S=O�OKIAPDEJC�PD=P�>=BBHA@�FQ@CAO
H=PA�EJ�PDA�JEJAPAAJPD�?AJPQNU�>A?=QOA�EP�S=O�JKP�?HA=N�SDAPDAN�AHA?PNE?EPU�EO�=
^OKIAPDEJC_�PD=P�?=J�>A�P=GAJ��+K@ANJ�OP=PQPAO�D=RA�PAJ@A@�PK�I=GA�?HA=N�PD=P
AHA?PNE?EPU�?=J�>A�PDA�K>FA?P�KB�H=N?AJU��-N�?KJOE@AN�PDA�AHAIAJP�KB�=J�^EJPAJP�PK
OPA=H�PDA�O=IA�_�'B�UKQ�>KNNKS�UKQN�BNEAJ@aO� +5�SEPDKQP�DEO�LANIEOOEKJ�EJ�KN@AN
PK�CK�PK�PDA�CNK?ANU�OPKNA�EJPAJ@EJC�PK�NAPQNJ�EP�SEPDEJ�=�BAS�IEJQPAO�=J@�PDAJ�@K
NAPQNJ�EP�UKQ�D=RA�JKP�?KIIEPPA@�H=N?AJU�� QP�EB�UKQ�IAAP�=JKPDAN�BNEAJ@�=P�PDA
OPKNA�SDK�?KJREJ?AO�UKQ�PK�P=GA�=�HKJC�FKUNE@A�SEPD�PDA�?=N�=J@�UKQ�NAPQNJ�DKQNO
H=PAN�UKQ�I=U�D=RA�?KIIEPPA@�H=N?AJU�

��L=NPE?QH=N�BKNI�KB�H=N?AJU�EOrobbery � �SDE?D�EO�@ABEJA@�=O�H=N?AJU�BNKI�=�LANOKJ
>U�IA=JO�KB�REKHAJ?A�KN�EJPEIE@=PEKJ�

*=N?AJU�EJRKHRAO�PDA�P=GEJC�KB�LNKLANPU�BNKI�PDA�LKOOAOOEKJ�KB�=JKPDAN��1QLLKOA
PD=P�=�LANOKJ�HACEPEI=PAHU�?KIAO�PK�LKOOAOO�PDA�LNKLANPU�KB�=JKPDAN�=J@�SNKJCBQHHU
=LLNKLNE=PAO�EP]BKN�AT=ILHA�=J�=QPKIK>EHA�IA?D=JE?�AJPNQOPA@�SEPD�UKQN�?=N
NABQOAO�PK�NAPQNJ�EP�KN�=�>=JG�PAHHAN�SDK�EO�AJPEPHA@�PK�PAILKN=NU�LKOOAOOEKJ�KB�?=OD
EJ�DEO�@N=SAN�P=GAO�EP�DKIA�SEPD�DEI��2DA�?KIIKJ�H=S�D=@�PNKQ>HA�SEPD�OQ?D�?=OAO
>A?=QOA�PDA�PDEAB�EJ�PDAOA�?=OAO�=HNA=@U�D=@�LKOOAOOEKJ��DEO�?NEIA�S=O�EJ�=OOQIEJC
KSJANODEL��2K@=U�OQ?D�SNKJCBQH�?KJRANOEKJ�GJKSJ�=Oembezzlement� �D=O�>AAJ
I=@A�=�OP=PQPKNU�KBBAJOA�EJ�=HH�OP=PAO�

�� 2DA�SNKJCBQH�P=GEJC�=J@
?=NNUEJC�=S=U�KB�PDA�LANOKJ=H
LNKLANPU�KB�=JKPDAN�SEPD
EJPAJP�PK�OPA=H�PDA�O=IA�

�� *=N?AJU�BNKI�=�LANOKJ�>U
IA=JO�KB�REKHAJ?A�KN
EJPEIE@=PEKJ�

�� ��BKNI�KB�H=N?AJU�EJ�SDE?D�=
LANOKJ�AJPNQOPA@�SEPD
OKIAKJA�AHOAaO�LNKLANPU
SNKJCBQHHU�P=GAO�OKHA
LKOOAOOEKJ�KN�D=O�PDA�EJPAJP�PK
P=GA�OKHA�LKOOAOOEKJ�

!D=LPAN���!NEIEJ=H�*=S

����2ULAO�KB�!NEIAO ���



1P=PQPAO�=C=EJOP�H=N?AJU�=J@�AI>AVVHAIAJP�@E@�JKP�?KRAN�=HH�PDA�C=LO�EJ�PDA�H=S���
?KJ?ALPQ=H�LNK>HAI�=NEOAO�EJ�PDA�?=OA�KB�KJA�SDK�EO�PNE?GA@�EJPK�CEREJC�QL�DEO�PEPHA
PK�LNKLANPU��'J�H=N?AJU�=J@�AI>AVVHAIAJP�PDA�PDEAB�C=EJO�LKOOAOOEKJ�KN�KSJANODEL
SEPDKQP�=JU�?KJOAJP�KB�PDA�KSJAN�KN�?QOPK@E=J�KB�PDA�LNKLANPU��1QLLKOA�DKSARAN
PD=P�=J�=QPKIK>EHA�@A=HAN�=CNAAO�PK�P=GA�DEO�?QOPKIANaO�LNAOAJP�?=N�=O�=�PN=@A�EJ�
2DA�?QOPKIAN�O=UO�PD=P�DA�D=O�BQHH�PEPHA�PK�PDA�?=N��'J�B=?P�PDA�?QOPKIAN�EO�OPEHH
L=UEJC�KBB�=J�EJOP=HHIAJP�HK=J�=J@�PDA�BEJ=J?A�?KIL=JU�D=O�=J�EJPANAOP�EJ�PDA�KH@
?=N��'B�PDA�BEJ=J?A�?KIL=JU�NALKOOAOOAO�PDA�?=N�PDA�?QOPKIAN]SDK�CKP�=�JAS�?=N�=P
=�@EO?KQJP�>A?=QOA�KB�DEO�B=HOA�NALNAOAJP=PEKJ]?=JJKP�>A�O=E@�PK�D=RA�P=GAJ�PDA
JAS�?=N�>U�H=N?AJU�KN�AI>AVVHAIAJP��,ARANPDAHAOO�DA�PNE?GA@�PDA�@A=HAN�EJPK
OAHHEJC�=J@�PDA�@A=HAN�SEHH�D=RA�HKOP�PDA�R=HQA�KB�PDA�NALKOOAOOA@�?=N��->REKQOHU�PDA
?QOPKIAN�EO�CQEHPU�KB�=�?NEIEJ=H�=?P��PDA�OP=PQPAO�KQPH=SEJC�EP�NABAN�PK�PDEO�PNE?GANU�=O
PDA�?NEIA�KBfalse pretenses�� �@ABEJA@�=O�K>P=EJEJC�KSJANODEL�KB�PDA�LNKLANPU�KB
=JKPDAN�>U�I=GEJC�QJPNQA�NALNAOAJP=PEKJO�KB�B=?P�SEPD�EJPAJP�PK�@ABN=Q@�

��JQI>AN�KB�LNK>HAIO�D=RA�=NEOAJ�EJ�PDA�FQ@E?E=H�EJPANLNAP=PEKJ�KB�B=HOA�LNAPAJOA
OP=PQPAO��-JA�?KJ?ANJO�SDAPDAN�PDA�P=GEJC�EO�LANI=JAJP�KN�KJHU�PAILKN=NU��2DA
?=OA�KBState v. Mills	1A?PEKJ������!=OAO�
�ODKSO�PDA�OQ>PHA�MQAOPEKJO�PD=P�?=J�>A
LNAOAJPA@�=J@�PDA�@=JCANO�EJDANAJP�EJ�?KIIEPPEJC�^=�HEPPHA�BN=Q@�_

'J�PDAMills?=OA�PDA�?H=EI�S=O�PD=P�=�IKNPC=CA�EJOPNQIAJP�@A=HEJC�SEPD�KJA�L=N?AH
KB�H=J@�S=O�QOA@�EJOPA=@�BKN�=JKPDAN��2DEO�EO�=�B=HOA�NALNAOAJP=PEKJ�KB�B=?P��1QLLKOA
>U�?KJPN=OP�PD=P�=�LANOKJ�IEONALNAOAJPO�DEO�OP=PA�KB�IEJ@��^'�SEHH�L=U�UKQ�>=?G
PKIKNNKS_�DA�O=UO�GJKSEJC�BQHH�SAHH�PD=P�DA�@KAO�JKP�EJPAJ@�PK��!=J�OQ?D�=
IEONALNAOAJP=PEKJ�=IKQJP�PK�B=HOA�LNAPAJOAO�LQJEOD=>HA�=O�=�?NEIEJ=H�KBBAJOA��'J
IKOP�FQNEO@E?PEKJO�EP�?=JJKP����B=HOA�LNAPAJOA�REKH=PEKJ�NAH=PAO�PK�=�L=OP�ARAJP�KN
ATEOPEJC�B=?P�JKP�PK�=�OP=PAIAJP�KB�EJPAJPEKJ��'B�EP�SANA�KPDANSEOA�=JUKJA�B=EHEJC�PK
L=U�=�@A>P�IECDP�BEJ@�DEIOAHB�B=?EJC�?NEIEJ=H�LNKOA?QPEKJ�=J@�>QOEJAOO�SKQH@�>A
HAOO�LNKJA�PK�P=GA�NEOGO�

2DA�LNK>HAI�KB�LNKREJC�EJPAJP�EO�AOLA?E=HHU�@EBBE?QHP�SDAJ�=�LANOKJ�D=O�=R=EHA@
DEIOAHB�KB�PDA�OANRE?AO�KB�=JKPDAN�SEPDKQP�L=UEJC����?KIIKJ�AT=ILHA�EO�OKIAKJA
HA=REJC�=�NAOP=QN=JP�SEPDKQP�L=UEJC�BKN�PDA�IA=H��'J�IKOP�OP=PAO�PDEO�EO�OLA?EBE?=HHU
@ABEJA@�EJ�PDA�OP=PQPAO�=Otheft of services�

Receiving Stolen Property

-JA�SDK�AJC=CAO�EJreceiving stolen property �� SEPD�GJKSHA@CA�PD=P�EP�EO�OPKHAJ�EO
CQEHPU�KB�=�BAHKJU�KN�IEO@AIA=JKN�@ALAJ@EJC�KJ�PDA�R=HQA�KB�PDA�LNKLANPU��2DA
NA?AELP�JAA@�JKP�>A�LANOKJ=H��EB�PDA�LNKLANPU�EO�@AHERANA@�PK�=�LH=?A�QJ@AN�PDA
?KJPNKH�KB�PDA�NA?AERAN�PDAJ�DA�EO�@AAIA@�PK�D=RA�NA?AERA@�EP��^)JKSHA@CA_�EO
?KJOPNQA@�>NK=@HU��JKP�IANAHU�=?PQ=H�GJKSHA@CA�>QP�	?KNNA?P
�>AHEAB�=J@�OQOLE?EKJ

��� ��BKNI�KB�H=N?AJU�EJ�SDE?D�PDA
NECDPBQH�KSJAN�EO�PNE?GA@�EJPK
CEREJC�QL�PEPHA�PK�DEO�KN�DAN
LNKLANPU�

��� "ALAJ@EJC�KJ�PDA�R=HQA�KB�PDA
LNKLANPU�EB�UKQ�NA?AERA
LNKLANPU�BNKI�=JKPDAN�LANOKJ
GJKSEJC�PD=P�EP�D=O�>AAJ
OPKHAJ�UKQ�D=RA�?KIIEPPA@
AEPDAN�=�IEO@AIA=JKN�KN�=
BAHKJU�
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����2ULAO�KB�!NEIAO ���



	OPNKJC�AJKQCD�JKP�PK�EJRAOPEC=PA�BKN�BA=N�PD=P�PDA�LNKLANPU�SEHH�PQNJ�KQP�PK�D=RA
>AAJ�OPKHAJ
�=NA�OQBBE?EAJP�BKN�?KJRE?PEKJ�

Forgery

Forgery �� EO�B=HOA�SNEPEJC�KB�=�@K?QIAJP�KB�HAC=H�OECJEBE?=J?A�	KN�=LL=NAJP�HAC=H
OECJEBE?=J?A�
�SEPD�EJPAJP�PK�@ABN=Q@��'P�EJ?HQ@AO�PDA�I=GEJC�QL�KB�=�B=HOA�@K?QIAJP
KN�PDA�=HPAN=PEKJ�KB�=J�ATEOPEJC�KJA��2DA�SNEPEJC�JAA@�JKP�>A�@KJA�>U�D=J@�>QP�?=J
>A�>U�=JU�IA=JO]PULEJC�LNEJPEJC�=J@�OK�BKNPD��"K?QIAJPO�?KIIKJHU�PDA�OQ>FA?P
KB�BKNCANU�=NA�JACKPE=>HA�EJOPNQIAJPO�	?DA?GO�IKJAU�KN@ANO�=J@�PDA�HEGA
�@AA@O
NA?AELPO�?KJPN=?PO�=J@�>EHHO�KB�H=@EJC��2DA�BKNCA@�EJOPNQIAJP�IQOP�EPOAHB�>A�B=HOA
JKP�IANAHU�?KJP=EJ�=�B=HOADKK@��'B�UKQ�B=GA�UKQN�JAECD>KNaO�OECJ=PQNA�KJ�KJA�KB�DEO
?DA?GO�I=@A�KQP�PK�?=OD�UKQ�D=RA�?KIIEPPA@�BKNCANU�� QP�EB�UKQ�OECJ�=�?DA?G�KB
UKQN�KSJ�PD=P�EO�I=@A�KQP�PK�?=OD�GJKSEJC�PD=P�PDANA�EO�JK�IKJAU�EJ�UKQN
?DA?GEJC�=??KQJP�PDA�EJOPNQIAJP�EO�JKP�BKNCA@�PDKQCD�PDA�=?P�I=U�>A�?NEIEJ=H�EB
@KJA�SEPD�PDA�EJPAJP�PK�@ABN=Q@�

2DA�IANA�I=GEJC�KB�=�BKNCA@�EJOPNQIAJP�EO�QJH=SBQH��1K�EO�PDA�^QPPANEJC_�	KN
LNAOAJP=PEKJ
�KB�OQ?D�=J�EJOPNQIAJP�SDAPDAN�KN�JKP�PDA�KJA�QPPANEJC�EP�=?PQ=HHU
BKNCA@�EP��2DA�QOQ=H�AT=ILHA�KB�=�B=HOA�OECJ=PQNA�EO�>U�JK�IA=JO�PDA�KJHU�S=U�PK
?KIIEP�BKNCANU��'B�@KJA�SEPD�EJPAJP�PK�@ABN=Q@�PDA�>=?G@=PEJC�KB�=�@K?QIAJP�PDA
IK@EBE?=PEKJ�KB�=�?KNLKN=PA�J=IA�KN�PDA�BEHHEJC�EJ�KB�HEJAO�HABP�>H=JG�KJ�=�BKNI�?=J
=HH�?KJOPEPQPA�BKNCANU�

Extortion

3J@AN�?KIIKJ�H=Sextortion �� ?KQH@�KJHU�>A�?KIIEPPA@�>U�=�CKRANJIAJP�KBBE?E=H
SDK�?KNNQLPHU�?KHHA?PA@�=J�QJH=SBQH�BAA�QJ@AN�?KHKN�KB�KBBE?A����?KIIKJ�AT=ILHA�EO
=�O=H=NEA@�>QEH@EJC�EJOLA?PKN�SDK�NABQOAO�PK�EOOQA�=�LANIEP�QJHAOO�PDA�LANIEPPAA
L=UO�DEI��3J@AN�IK@ANJ�OP=PQPAO�PDA�?NEIA�KB�ATPKNPEKJ�D=O�>AAJ�>NK=@AJA@�PK
EJ?HQ@A�PDA�SNKJCBQH�?KHHA?PEKJ�KB�IKJAU�KN�OKIAPDEJC�AHOA�KB�R=HQA�>U�=JUKJA�>U
IA=JO�KB�=�PDNA=P�	ODKNP�KB�=�PDNA=P�KB�EIIA@E=PA�LDUOE?=H�REKHAJ?A�BKN�OQ?D�=
PDNA=P�SKQH@�I=GA�PDA�@AI=J@�=J�=?P�KB�NK>>ANU
��2DEO�GEJ@�KB�ATPKNPEKJ�EO�QOQ=HHU
?=HHA@�>H=?GI=EH��2DA�>H=?GI=EH�PDNA=P�?KIIKJHU�EO�PK�ATLKOA�OKIA�B=?P�KB�PDA
RE?PEIaO�LNER=PA�HEBA�KN�PK�I=GA�=�B=HOA�=??QO=PEKJ�=>KQP�DEI�

Offenses against Habitation and Other Offenses
Burglary

Burglary �� EO�JKP�=�?NEIA�=C=EJOP�LNKLANPU��'P�EO�@ABEJA@�=O�^PDA�>NA=GEJC�=J@
AJPANEJC�KB�PDA�@SAHHEJC�KB�=JKPDAN�EJ�PDA�JECDPPEIA�SEPD�EJPAJP�PK�?KIIEP�=
BAHKJU�_�2DA�EJPAJP�PK�OPA=H�EO�JKP�=J�EOOQA��=�I=J�SDK�OJA=GO�EJPK�=�SKI=JaO�DKIA

��� $=HOA�SNEPEJC�KB�=�@K?QIAJP�KB
HAC=H�OECJEBE?=J?A�	KN�=LL=NAJP
HAC=H�OECJEBE?=J?A
�SEPD�EJPAJP
PK�@ABN=Q@�

��� 2DA�SNKJCBQH�?KHHA?PEKJ�KB
IKJAU�KN�OKIAPDEJC�AHOA�KB
R=HQA�>U�=JUKJA�>U�IA=JO�KB�=
PDNA=P�

��� 2DA�?NEIA�KB�>NA=GEJC�=J@
AJPANEJC�PDA�@SAHHEJC�LH=?A�KB
=JKPDAN�SEPD�EJPAJP�PK�?KIIEP
=�BAHKJU�PDANAEJ�
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EJPAJP�KJ�N=LEJC�DAN�D=O�?KIIEPPA@�=�>QNCH=NU�ARAJ�EB�DA�@KAO�JKP�?=NNU�KQP�PDA
=?P��2DA�OPQ@AJP�@KEJC�?NEPE?=H�PDEJGEJC�SEHH�JK�@KQ>P�JKPE?A�PD=P�PDA�@ABEJEPEKJ
LNKRE@AO�LHAJPU�KB�NKKI�BKN�=NCQIAJP��5D=P�EO�^>NA=GEJC_��	2DA�?KQNPO�@K�JKP
NAMQENA�=?PQ=H�@AOPNQ?PEKJ��PDA�IANA�KLAJEJC�KB�=�?HKOA@�@KKN�ARAJ�EB�QJHK?GA@�EO
AJKQCD�
�5D=P�EO�AJPNU��5DAJ�@KAO�JECDP�>ACEJ��5D=P�GEJ@�KB�EJPAJP��5DKOA
@SAHHEJC��!=J�=�H=J@HKN@�>QNCH=NEVA�PDA�@SAHHEJC�KB�DEO�PAJ=JP��	7AO�
�!=J�=�LANOKJ
>QNCH=NEVA�DEO�KSJ�DKIA��	,K�


Arson

3J@AN�?KIIKJ�H=Sarson�� S=O�PDA�I=HE?EKQO�>QNJEJC�KB�PDA�@SAHHEJC�KB�=JKPDAN�
 QNJEJC�KJAaO�KSJ�DKQOA�BKN�LQNLKOAO�KB�?KHHA?PEJC�EJOQN=J?A�S=O�JKP�=J�=?P�KB
=NOKJ�QJ@AN�?KIIKJ�H=S��2DA�OP=PQPAO�PK@=U�I=GA�EP�=�BAHKJU�EJPAJPEKJ=HHU�PK�OAP
BENA�PK�=JU�>QEH@EJC�SDAPDAN�KN�JKP�EP�EO�=�@SAHHEJC�=J@�SDAPDAN�KN�JKP�PDA�LQNLKOA
EO�PK�?KHHA?P�EJOQN=J?A�

Bribery

Bribery �� EO�=�?KNNQLP�L=UIAJP�	KN�NA?AELP�KB�OQ?D�=�L=UIAJP
�BKN�KBBE?E=H�=?PEKJ�
2DA�L=UIAJP�?=J�>A�EJ�?=OD�KN�EJ�PDA�BKNI�KB�=JU�CKK@O�EJP=JCE>HAO�KN�OANRE?AO
PD=P�PDA�NA?ELEAJP�SKQH@�BEJ@�R=HQ=>HA��3J@AN�?KIIKJ�H=S�KJHU�=�LQ>HE?�KBBE?E=H
?KQH@�>A�>NE>A@��'J�IKOP�OP=PAO�>NE>ANU�?D=NCAO�?=J�NAOQHP�BNKI�PDA�>NE>A�KB�=JUKJA
LANBKNIEJC�=�LQ>HE?�BQJ?PEKJ�

 NE>EJC�=�LQ>HE?�KBBE?E=H�EJ�CKRANJIAJP�LNK?QNAIAJP�	?KJPN=?PEJC
�?=J�NAOQHP�EJ
OANEKQO�?NEIEJ=H�?D=NCAO�� NE>EJC�=�LQ>HE?�KBBE?E=H�EJ�=�BKNAECJ�?KQJPNU�PK�SEJ�=
?KJPN=?P�?=J�NAOQHP�EJ�?D=NCAO�QJ@AN�PDA�$KNAECJ�!KNNQLP�.N=?PE?AO��?P�

Perjury

Perjury �� EO�PDA�?NEIA�KB�CEREJC�=�B=HOA�K=PD�AEPDAN�KN=HHU�KN�EJ�SNEPEJC�EJ�=�FQ@E?E=H
KN�KPDAN�KBBE?E=H�LNK?AA@EJC�	HEAO�I=@A�EJ�LNK?AA@EJCO�KPDAN�PD=J�?KQNPO�=NA
OKIAPEIAO�PANIA@�^B=HOA�OSA=NEJC_
��2K�>A�LANFQNEKQO�PDA�K=PD�IQOP�D=RA�>AAJ
I=@A�?KNNQLPHU]PD=P�EO�SEPD�GJKSHA@CA�PD=P�EP�S=O�B=HOA�KN�SEPDKQP�OEJ?ANA�>AHEAB
PD=P�EP�S=O�PNQA���J�EJJK?AJP�IEOP=GA�EO�JKP�LANFQNU����OP=PAIAJP�PDKQCD�PNQA�EO
LANFQNU�EB�PDA�I=GAN�KB�EP�>AHEARAO�EP�PK�>A�B=HOA��1P=PAIAJPO�OQ?D�=O�^'�@KJaP
NAIAI>AN_�KN�^PK�PDA�>AOP�KB�IU�GJKSHA@CA_�=NA�JKP�OQBBE?EAJP�PK�LNKPA?P�=�LANOKJ
SDK�EO�HUEJC�BNKI�?KJRE?PEKJ�BKN�LANFQNU��2K�OQLLKNP�=�?D=NCA�KB�LANFQNU�DKSARAN
PDA�B=HOA�OP=PAIAJP�IQOP�>A�^I=PANE=H_�IA=JEJC�PD=P�PDA�OP=PAIAJP�EO�NAHAR=JP�PK
SD=PARAN�PDA�?KQNP�EO�PNUEJC�PK�BEJ@�KQP�

��� 2DA�EJPAJPEKJ=H�OAPPEJC�KB�=�BENA
PK�=JU�>QEH@EJC�SDAPDAN
?KIIAN?E=H�KN�NAOE@AJPE=H�=J@
SDAPDAN�KN�JKP�BKN�PDA�LQNLKOA
KB�?KHHA?PEJC�EJOQN=J?A
LNK?AA@O�

��� ��OA?NAP�L=UIAJP�PK�=JKPDAN�PK
CAP�PDAI�PK�B=RKN�PDA�L=UAN�KB
PDA�>NE>A�KN�DEO�>QOEJAOO
KNC=JEV=PEKJ����>NE>A�?KQH@
KBBANA@�EJ�=�?KIIAN?E=H
PN=JO=?PEKJ�SDE?D�QOQ=HHU
N=EOAO�APDE?=H�EOOQAO�KN�?KQH@
>A�KBBANA@�PK�CAP�=�LQ>HE?
KBBE?E=H�PK�=?P�	KN�ECJKNA�=
?NEIEJ=H�=?P
�EJ�B=RKN�KB�PDA
LANOKJ�KN�BENI�L=UEJC�� NE>ANU
KB�=�OP=PA�KN�BA@AN=H�LQ>HE?
KBBE?E=H�EO�CAJAN=HHU�=�?NEIEJ=H
KBBAJOA�>KPD�BKN�PDA�>NE>A
L=UAN�=J@�PDA�KBBE?E=H�=??ALPEJC
PDA�>NE>A�

��� 2DA�?NEIA�KB�CEREJC�=�B=HOA
K=PD�AEPDAN�KN=HHU�KN�EJ
SNEPEJC�EJ�=�FQ@E?E=H�KN�KPDAN
KBBE?E=H�LNK?AA@EJC�
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White-Collar Crime

White-collar crime �� �=O�@EOPEJCQEODA@�BNKI�^OPNAAP�?NEIA_�NABANO�CAJAN=HHU�PK
BN=Q@�NAH=PA@�=?PO�?=NNEA@�KQP�EJ�=�JKJREKHAJP�S=U�QOQ=HHU�?KJJA?PA@�SEPD�>QOEJAOO�
�NIA@�>=JG�NK>>ANU�EO�JKP�=�SDEPA�?KHH=N�?NEIA�>QP�AI>AVVHAIAJP�>U�=�PAHHAN�KN
>=JG�KBBE?AN�EO��+=JU�SDEPA�?KHH=N�?NEIAO�=NA�EJ?HQ@A@�SEPDEJ�PDA�OP=PQPKNU
@ABEJEPEKJO�KB�AI>AVVHAIAJP�=J@�B=HOA�LNAPAJOAO��+KOP�=NA�REKH=PEKJO�KB�OP=PA�H=S�
"ALAJ@EJC�KJ�DKS�PDAU�=NA�?=NNEA@�KQP�I=JU�KB�PDAOA�O=IA�?NEIAO�=NA�=HOK
REKH=PEKJO�KB�BA@AN=H�H=S�

�JU�=?P�KB�BN=Q@�EJ�SDE?D�PDA�3JEPA@�1P=PAO�LKOP=H�OUOPAI�EO�QOA@�KN�SDE?D�EJRKHRAO
EJPANOP=PA�LDKJA�?=HHO�KN�'JPANJAP�?KJJA?PEKJO�EO�=�REKH=PEKJ�KB�BA@AN=H�H=S��*EGASEOA
I=JU�@EBBANAJP�=?PO�=NKQJ@�PDA�>QUEJC�=J@�OAHHEJC�KB�OA?QNEPEAO�?=J�NQJ�=BKQH�KB
BA@AN=H�OA?QNEPEAO�H=SO��-PDAN�SDEPA�?KHH=N�?NEIAO�EJ?HQ@A�P=T�BN=Q@��LNE?A�BETEJC�
REKH=PEKJO�KB�BKK@�@NQC�=J@�AJRENKJIAJP=H�H=SO��?KNLKN=PA�>NE>ANU�KB�BKNAECJ
?KIL=JEAO��=J@]PDA�JASAOP�BKNI]?KILQPAN�BN=Q@��1KIA�KB�PDAOA�=NA�@EO?QOOA@
DANA��KPDANO�=NA�?KRANA@�EJ�H=PAN�?D=LPANO�

Mail and Wire Fraud

$A@AN=H�H=S�LNKDE>EPO�PDA�QOA�KB�PDA�I=EHO�KN�=JU�EJPANOP=PA�AHA?PNKJE?
?KIIQJE?=PEKJO�IA@EQI�BKN�PDA�LQNLKOA�KB�BQNPDANEJC�=�^O?DAIA�KN�=NPEBE?A�PK
@ABN=Q@�_�2DA�OP=PQPA�EO�>NK=@�=J@�EP�EO�NAH=PERAHU�A=OU�BKN�LNKOA?QPKNO�PK�LNKRA�=
REKH=PEKJ��2DA�H=S�=HOK�>=JO�=PPAILPO�PK�@ABN=Q@�OK�PDA�LNKOA?QPKN�JAA@�JKP�ODKS
PD=P�PDA�O?DAIA�SKNGA@�KN�PD=P�=JUKJA�OQBBANA@�=JU�HKOOAO��^$N=Q@_�EO�>NK=@HU
?KJOPNQA@��=JUKJA�SDK�QOAO�PDA�I=EHO�KN�PAHALDKJA�PK�@ABN=Q@�=JUKJA�AHOA�KB
RENPQ=HHU�=JUPDEJC�JKP�FQOP�KB�IKJAU�?=J�>A�?KJRE?PA@�QJ@AN�PDA�H=S��'J�KJA�?=OA�=
OP=PA�CKRANJKN�S=O�?KJRE?PA@�KB�I=EH�BN=Q@�SDAJ�DA�PKKG�>NE>AO�PK�EJBHQAJ?A�PDA
OAPPEJC�KB�N=?EJC�@=PAO��2DA�?KQNPaO�PDAKNU�S=O�PD=P�DA�@ABN=Q@A@�PDA�?EPEVAJNU�KB�EPO
NECDP�PK�DEO�^DKJAOP�=J@�B=EPDBQH�OANRE?AO_�=O�CKRANJKN�United States v. Isaacs�����$��@
�����	�PD�!EN������
�?ANP��@AJEA@�����31�����	����
�

Violations of the Food and Drug Act

2DA�BA@AN=H�$KK@�"NQC�=J@�!KOIAPE?��?P�LNKDE>EPO�=JU�LANOKJ�KN�?KNLKN=PEKJ�BNKI
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Environmental Crimes

+=JU�BA@AN=H�AJRENKJIAJP=H�OP=PQPAO�D=RA�?NEIEJ=H�LNKREOEKJO��2DAOA�EJ?HQ@A�PDA
$A@AN=H�5=PAN�.KHHQPEKJ�!KJPNKH��?P�	?KIIKJHU�?=HHA@�PDA�!HA=J�5=PAN��?P
��PDA
0ERANO�=J@�&=N>KNO��?P�KB������	PDA�0ABQOA��?P
��PDA�!HA=J��EN��?P��PDA�$A@AN=H
'JOA?PE?E@A�$QJCE?E@A�=J@�0K@AJPE?E@A��?P�	$'$0�
��PDA�2KTE?�1Q>OP=J?AO�!KJPNKH
�?P�	21!�
��=J@�PDA�0AOKQN?A�!KJOANR=PEKJ�=J@�0A?KRANU��?P�	0!0�
��3J@AN�PDA
!HA=J�5=PAN��?P�BKN�AT=ILHA�SNKJCBQH�@EO?D=NCA�KB�LKHHQP=JPO�EJPK�J=REC=>HA
S=PANO�?=NNEAO�=�BEJA�N=JCEJC�BNKI�������PK��������LAN�@=U�=J@�EILNEOKJIAJP�BKN
QL�PK�KJA�UA=N��^0AOLKJOE>HA�?KNLKN=PA�KBBE?ANO_�=NA�OLA?EBE?=HHU�EJ?HQ@A@�=O
LKPAJPE=H�@ABAJ@=JPO�EJ�?NEIEJ=H�LNKOA?QPEKJO�QJ@AN�PDA�=?P��2DAU�?=J�EJ?HQ@A
KBBE?ANO�SDK�D=RA�NAOLKJOE>EHEPU�KRAN�=�LNKFA?P�SDANA�OQ>?KJPN=?PKNO�=J@�PDAEN
AILHKUAAO�=?PQ=HHU�?=QOA@�PDA�@EO?D=NCA�U.S. v. Hanousek�����$��@������	�PD�!EN�
����
�

Violations of the Foreign Corrupt Practices Act
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EXERCISES
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6.3 The Nature of a Criminal Act

LEARNING OBJECTIVES
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LNAOE@AJP�PAHHO�DAN�O=HAO�I=J=CAN�^%K�I=GA�OQNA�KQN�>ECCAOP�?QOPKIAN�NAJASO�DEO
?KJPN=?P�BKN�JATP�UA=N_]>U�SDE?D�ODA�IA=JP�^"KJaP�ECJKNA�KQN�>ECCAOP�?QOPKIAN�_
1P=J@EJC�>ABKNA�PDA�?QOPKIANaO�LQN?D=OEJC�=CAJP�PDA�O=HAO�I=J=CAN�PDNA=PAJO�PK
PAHH�PDA�LQN?D=OEJC�=CAJPaO�>KOO�PD=P�PDA�LQN?D=OEJC�=CAJP�D=O�>AAJ�?DA=PEJC�KJ�DEO
ATLAJOA�=??KQJP�QJHAOO�DA�OECJO�=�JAS�?KJPN=?P��2DA�O=HAO�I=J=CAN�?KQH@�>A
?KJRE?PA@�KB�>H=?GI=EH�>QP�PDA�?KIL=JU�LNAOE@AJP�?KQH@�JKP�

!=J�=�?KNLKN=PEKJ�>A�CQEHPU�KB�=�?NEIA��$KN�I=JU�PULAO�KB�?NEIAO�PDA�CQEHP�KB
EJ@ERE@Q=H�AILHKUAAO�I=U�>A�EILQPA@�PK�PDA�?KNLKN=PEKJ��2DQO�PDA�=JPEPNQOP
OP=PQPAO�ATLHE?EPHU�OP=PA�PD=P�PDA�?KNLKN=PEKJ�I=U�>A�?KJRE?PA@�=J@�BEJA@�BKN
REKH=PEKJO�>U�AILHKUAAO��2DEO�EO�OK�ARAJ�PDKQCD�PDA�OD=NADKH@ANO�=NA�PDA�KJAO�SDK
QHPEI=PAHU�IQOP�L=U�PDA�LNE?A]=J@�SDK�I=U�D=RA�D=@�JKPDEJC�PK�@K�SEPD�PDA�?NEIA
JKN�PDA�LKSAN�PK�OPKL�EP��2DA�H=S�KB�?KNLKN=PA�?NEIEJ=H�NAOLKJOE>EHEPU�D=O�>AAJ
?D=JCEJC�EJ�NA?AJP�UA=NO��2DA�PAJ@AJ?U�EO�PK�DKH@�PDA�?KNLKN=PEKJ�HE=>HA�QJ@AN
?NEIEJ=H�H=S�EB�PDA�=?P�D=O�>AAJ�@ENA?PA@�>U�=�NAOLKJOE>HA�KBBE?AN�KN�CNKQL�SEPDEJ�PDA
?KNLKN=PEKJ�	PDA�LNAOE@AJP�KN�>K=N@�KB�@ENA?PKNO
�

KEY TAKEAWAY

�HPDKQCD�LNKREJC�PDA�EJPAJP�PK�?KIIEP�=�?NEIA�	PDA�IAJO�NA=
�EO�AOOAJPE=H
PDA�EJPAJP�?=J�>A�AOP=>HEODA@�>U�EJBANAJ?A�	?EN?QIOP=JPE=HHU
��!KJOLEN=PKNO
I=U�JKP�=?PQ=HHU�?KIIEP�=�?NEIA�BKN�AT=ILHA�>QP�EJ�LNAL=NEJC�BKN�=
?NEIEJ=H�=?P�PDAU�I=U�>A�CQEHPU�KB�PDA�?NEIA�KB�?KJOLEN=?U��!ANP=EJ
?KNLKN=PA�KBBE?ANO�=O�SAHH�I=U�JKP�>A�@ENA?PHU�?KIIEPPEJC�?NEIEJ=H�=?PO�>QP
I=U�>A�DAH@�?NEIEJ=HHU�NAOLKJOE>HA�BKN�=?PO�KB�PDAEN�=CAJPO�=J@�?KJPN=?PKNO�
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EXERCISES

�� %ERA�=J�AT=ILHA�KB�DKS�OKIAKJA�?=J�EJPAJ@�PK�?KIIEP�=�?NEIA�>QP�B=EH
PK�?KIIEP�KJA�

�� "AO?NE>A�=�OEPQ=PEKJ�SDANA�PDANA�EO�=�?KJOLEN=?U�PK�?KIIEP�=�?NEIA
SEPDKQP�PDA�?NEIA�=?PQ=HHU�P=GEJC�LH=?A�

�� !NA=PA�=�O?AJ=NEK�>=OA@�KJ�?QNNAJP�ARAJPO�SDANA�=�?KNLKN=PEKJ�?KQH@�>A
BKQJ@�CQEHPU�KB�?KIIEPPEJC�=�?NEIA�ARAJ�PDKQCD�PDA�!#-�PDA�>K=N@�KB
@ENA?PKNO�=J@�PDA�OD=NADKH@ANO�D=RA�JKP�PDAIOAHRAO�@KJA�=�?NEIEJ=H�=?P�
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6.4 Responsibility

LEARNING OBJECTIVES

�� #TLH=EJ�SDU�?NEIEJ=H�H=S�CAJAN=HHU�NAMQENAO�PD=P�PDA�@ABAJ@=JP�?D=NCA@
SEPD�=�?NEIA�D=RA�?NEIEJ=H��EJPAJP��

�� )JKS�=J@�ATLH=EJ�PDA�LKOOE>HA�AT?QOAO�NAH=PEJC�PK�NAOLKJOE>EHEPU�PD=P�=NA
HAC=HHU�NA?KCJEVA@�>U�?KQNPO�EJ?HQ@EJC�H=?G�KB�?=L=?EPU�

In General

2DA�IAJO�NA=�NAMQENAIAJP�@ALAJ@O�KJ�PDA�J=PQNA�KB�PDA�?NEIA�=J@�=HH�PDA
?EN?QIOP=J?AO�OQNNKQJ@EJC�PDA�=?P��'J�CAJAN=H�PDKQCD�PDA�NAMQENAIAJP�IA=JO�PD=P
PDA�=??QOA@�IQOP�EJ�OKIA�S=U�D=RA�EJPAJ@A@�PDA�?NEIEJ=H�?KJOAMQAJ?AO�KB�DEO�=?P�
1QLLKOA�BKN�AT=ILHA�PD=P�!D=NHEA�CERAO�%=>NEAHHA�=�LKEOKJ�?=LOQHA�PK�OS=HHKS��2D=P
EO�PDA�=?P��'B�%=>NEAHHA�@EAO�EO�!D=NHEA�CQEHPU�KB�IQN@AN��2DA�=JOSAN�@ALAJ@O�KJ�SD=P
DEO�OP=PA�KB�IEJ@�S=O��->REKQOHU�EB�DA�C=RA�EP�PK�DAN�EJPAJ@EJC�PK�GEHH�DAN�PDA�=?P
S=O�IQN@AN�

5D=P�EB�DA�C=RA�EP�PK�DAN�GJKSEJC�PD=P�PDA�?=LOQHA�S=O�LKEOKJ�>QP�>AHEAREJC�PD=P�EP
SKQH@�KJHU�I=GA�DAN�IEH@HU�EHH��2DA�=?P�EO�OPEHH�IQN@AN�>A?=QOA�SA�=NA�=HH�HE=>HA�BKN
PDA�?KJOAMQAJ?AO�KB�=JU�EJPAJPEKJ=H�=?P�PD=P�I=U�?=QOA�D=NI�PK�KPDANO�� QP�OQLLKOA
PD=P�%=>NEAHHA�D=@�=OGA@�&=NNU�BKN�=OLENEJ�=J@�DA�D=J@A@�DAN�PSK�LEHHO�PD=P�DA
NA=OKJ=>HU�>AHEARA@�PK�>A�=OLENEJ�	PDAU�?=IA�BNKI�PDA�=OLENEJ�>KPPHA�=J@�HKKGA@�HEGA
=OLENEJ
�>QP�PD=P�PQNJA@�KQP�PK�>A�LKEOKJ�PDA�=?P�SKQH@�JKP�>A�IQN@AN�>A?=QOA�DA
D=@�JAEPDAN�EJPAJP�JKN�=�OP=PA�KB�GJKSHA@CA�BNKI�SDE?D�EJPAJP�?KQH@�>A�EJBANNA@�

,KP�ARANU�?NEIEJ=H�H=S�NAMQENAO�?NEIEJ=H�EJPAJP�=O�=J�EJCNA@EAJP�KB�PDA�?NEIA��+=JU
NACQH=PKNU�?K@AO�@A=HEJC�SEPD�PDA�LQ>HE?�DA=HPD�=J@�O=BAPU�EILKOA�OPNE?P
NAMQENAIAJPO��$=EHQNA�PK�=@DANA�PK�OQ?D�NAMQENAIAJPO�EO�=�REKH=PEKJ�SDAPDAN�KN�JKP
PDA�REKH=PKN�D=@�IAJO�NA=��2DAUnited States v. Park?=OA1A?PEKJ������!=OAO��=
@A?EOEKJ�KB�PDA�31�1QLNAIA�!KQNP�ODKSO�PDA�@EBBANAJP�?KJOE@AN=PEKJO�EJRKHRA@�EJ
IAJO�NA=�

Excuses That Limit or Overcome Responsibility
Mistake of Fact and Mistake of Law

-N@EJ=NEHU�ECJKN=J?A�KB�PDAlawEO�JKP�=J�AT?QOA��'B�UKQ�>AHEARA�PD=P�EP�EO�LANIEOOE>HA
PK�PQNJ�NECDP�KJ�=�NA@�HECDP�>QP�PDA�?EPU�KN@EJ=J?A�LNKDE>EPO�EP�UKQN�>AHEAB�ARAJ�EB
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NA=OKJ=>HA�@KAO�JKP�AT?QOA�UKQN�REKH=PEKJ�KB�PDA�H=S��3J@AN�?ANP=EJ�?EN?QIOP=J?AO
DKSARAN�ECJKN=J?A�KB�H=S�SEHH�>A�AT?QOA@��'B�=�OP=PQPA�EILKOAO�?NEIEJ=H�LAJ=HPEAO
BKN�=J�=?PEKJ�P=GAJ�SEPDKQP�=�HE?AJOA�=J@�EB�PDA�CKRANJIAJP�KBBE?E=H�NAOLKJOE>HA�BKN
EOOQEJC�PDA�HE?AJOA�BKNI=HHU�PAHHO�UKQ�PD=P�UKQ�@K�JKP�JAA@�KJA�	PDKQCD�EJ�B=?P�UKQ
@K
�=�?KJRE?PEKJ�BKN�REKH=PEJC�PDA�OP=PQPA�?=JJKP�OP=J@��'J�N=NA�?=OAO�=�H=SUANaO
=@RE?A�?KJPN=NU�PK�PDA�OP=PQPA�SEHH�>A�DAH@�PK�AT?QOA�PDA�?HEAJP�>QP�QOQ=HHU�PDA
?HEAJP�EO�NAOLKJOE>HA�BKN�DEO�=PPKNJAUaO�IEOP=GAO��-PDANSEOA�=O�EP�EO�O=E@�PDA�H=SUAN
SKQH@�>A�OQLANEKN�PK�PDA�H=S�

'CJKN=J?A�KN�IEOP=GA�KBfactIKNA�BNAMQAJPHU�SEHH�OANRA�=O�=J�AT?QOA��'B�UKQ�P=GA�=
?K=P�BNKI�=�NAOP=QN=JP�>AHEAREJC�EP�PK�>A�UKQNO�UKQ�?=JJKP�>A�?KJRE?PA@�KB�H=N?AJU
EB�EP�EO�JKP��7KQN�DKJAOP�IEOP=GA�KB�B=?P�JAC=PAO�PDA�NAMQEOEPA�EJPAJP��'J�CAJAN=H�PDA
NQHA�EO�PD=P�=�IEOP=GAJ�>AHEAB�KB�B=?P�SEHH�AT?QOA�?NEIEJ=H�NAOLKJOE>EHEPU�EB�	�
�PDA
>AHEAB�EO�DKJAOPHU�DAH@�	�
�EP�EO�NA=OKJ=>HA�PK�DKH@�EP�=J@�	�
�PDA�=?P�SKQH@�JKP�D=RA
>AAJ�?NEIEJ=H�EB�PDA�B=?PO�SANA�=O�PDA�=??QOA@�OQLLKOA@�PDAI�PK�D=RA�>AAJ�

Entrapment

-JA�?KIIKJ�PA?DJEMQA�KB�?NEIEJ=H�EJRAOPEC=PEKJ�EO�PDA�QOA�KB�=J�QJ@AN?KRAN�=CAJP
KN�@A?KU]PDA�LKHE?AI=J�SDK�LKOAO�=O�=�>QUAN�KB�@NQCO�BNKI�=�OPNAAP�@A=HAN�KN�PDA
AH=>KN=PA�^OPEJC_�KLAN=PEKJO�EJ�SDE?D�KOPAJOE>HU�OPKHAJ�CKK@O�=NA�^OKH@_�PK
QJ@ANSKNH@�^BAJ?AO�_�1KIAPEIAO�PDAOA�IAPDK@O�=NA�PDA�KJHU�S=U�>U�SDE?D�?ANP=EJ
GEJ@O�KB�?NEIA�?=J�>A�NKKPA@�KQP�=J@�?KJRE?PEKJO�OA?QNA@�

 QP�=�NQHA�=C=EJOPentrapment �� HEIEPO�PDA�HAC=H�=>EHEPU�KB�PDA�LKHE?A�PK�LH=U�PDA�NKHA
KB�?NEIEJ=HO��2DA�LKHE?A�=NA�LANIEPPA@�PK�QOA�OQ?D�PA?DJEMQAO�PK�@APA?P�?NEIEJ=H
=?PEREPU��PDAU�=NA�JKP�LANIEPPA@�PK�@K�OK�PK�EJOPEC=PA�?NEIA��2DA�@EOPEJ?PEKJ�EO
QOQ=HHU�I=@A�>APSAAJ�=�LANOKJ�SDK�EJPAJ@O�PK�?KIIEP�=�?NEIA�=J@�KJA�SDK�@KAO
JKP��'B�PDA�LKHE?A�LNKRE@A�PDA�BKNIAN�SEPD�=J�KLLKNPQJEPU�PK�?KIIEP�=�?NEIEJ=H
=?P]PDA�O=HA�KB�@NQCO�PK�=J�QJ@AN?KRAN�=CAJP�BKN�AT=ILHA]PDANA�EO�JK�@ABAJOA�KB
AJPN=LIAJP�� QP�EB�PDA�LKHE?A�GJK?G�KJ�PDA�@KKN�KB�KJA�JKP�GJKSJ�PK�>A�=�@NQC�QOAN
=J@�LANOEOP�EJ�=�@AI=J@�PD=P�DA�LQN?D=OA�@NQCO�BNKI�PDAI�BEJ=HHU�KRAN?KIEJC�DEO
SEHH�PK�NAOEOP�=�?KJRE?PEKJ�BKN�LQN?D=OA�=J@�LKOOAOOEKJ�KB�@NQCO�?=J�>A�KRANPQNJA@
KJ�PDA�CNKQJ@�KB�AJPN=LIAJP�

Other Excuses

��JQI>AN�KB�KPDAN�?EN?QIOP=J?AO�?=J�HEIEP�KN�AT?QOA�?NEIEJ=H�HE=>EHEPU��2DAOA
EJ?HQ@A�?KILQHOEKJ�	=�CQJ�LKEJPA@�=P�KJAaO�DA=@�>U�=�I=OGA@�I=J�SDK�=LL=NAJPHU
EO�QJ=BN=E@�PK�QOA�PDA�SA=LKJ�=J@�SDK�@AI=J@O�PD=P�UKQ�DAHL�DEI�NK>�=�OPKNA

DKJAOP�?KJOAJP�KB�PDA�^RE?PEI_�	PDA�MQ=NPAN>=?G�SDK�EO�P=?GHA@
�=@DANAJ?A�PK�PDA
NAMQENAIAJPO�KB�HACEPEI=PA�LQ>HE?�=QPDKNEPU�H=SBQHHU�ATAN?EOA@�	=�LKHE?AI=J�@ENA?PO

��� 5DAJ�=�LKHE?A�KBBE?AN�KN�KPDAN
CKRANJIAJP�=CAJP�AJPE?AO
LAKLHA�PK�?KIIEP�?NEIAO�PDAU
SANA�JKP�@EOLKOA@�PK�?KIIEP
SEPDKQP�PDA�CKRANJIAJP
=CAJPaO�OQCCAOPEKJO�=J@
EJ@Q?AIAJPO�
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=�PKSEJC�?KIL=JU�PK�NAIKRA�=�?=N�L=NGA@�EJ�=�PKS�=S=U�VKJA
�PDA�LNKLAN�ATAN?EOA
KB�@KIAOPE?�=QPDKNEPU�	=�L=NAJP�I=U�OL=JG�=�?DEH@�SEPDEJ�HEIEPO
�=J@�@ABAJOA�KB
OAHB�KPDANO�LNKLANPU�=J@�D=>EP=PEKJ��#=?D�KB�PDAOA�AT?QOAO�EO�=�?KILHAT�OQ>FA?P�EJ
EPOAHB�

Lack of Capacity

��BQNPDAN�@ABAJOA�PK�?NEIEJ=H�LNKOA?QPEKJ�EO�PDA�H=?G�KB�IAJP=H�?=L=?EPU�PK�?KIIEP
PDA�?NEIA��'JB=JPO�=J@�?DEH@NAJ�=NA�?KJOE@ANA@�EJ?=L=>HA�KB�?KIIEPPEJC�=�?NEIA�
QJ@AN�?KIIKJ�H=S�=JU�?DEH@�QJ@AN�PDA�=CA�KB�OARAJ�?KQH@�JKP�>A�LNKOA?QPA@�BKN
=JU�=?P��2D=P�=CA�KB�EJ?=L=?EPU�R=NEAO�BNKI�OP=PA�PK�OP=PA�=J@�EO�JKS�QOQ=HHU�@ABEJA@
>U�OP=PQPAO��*EGASEOA�EJO=JEPU�KN�IAJP=H�@EOA=OA�KN�@ABA?P�?=J�>A�=�?KILHAPA
@ABAJOA��'JPKTE?=PEKJ�?=J�>A�=�@ABAJOA�PK�?ANP=EJ�?NEIAO�>QP�PDA�IANA�B=?P�KB
@NQJGAJJAOO�EO�JKP�KN@EJ=NEHU�OQBBE?EAJP�

KEY TAKEAWAY

'J�PDA�3JEPA@�1P=PAO�OKIA�?NEIAO�?=J�>A�?KIIEPPA@�>U�JKP�BKHHKSEJC�OPNE?P
NACQH=PKNU�NAMQENAIAJPO�BKN�DA=HPD�O=BAPU�KN�PDA�AJRENKJIAJP��2DA�H=S
@KAO�LNKRE@A�AT?QOAO�BNKI�?NEIEJ=H�HE=>EHEPU�BKN�IEOP=GAO�KB�B=?P
AJPN=LIAJP�=J@�H=?G�KB�?=L=?EPU�

EXERCISES

�� "AO?NE>A�OARAN=H�OEPQ=PEKJO�EJ�SDE?D�?KILQHOEKJ�?KJOAJP�KN�KPDAN
AT?QOAO�P=GA�=S=U�?NEIEJ=H�HE=>EHEPU�

�� 7KQN�AILHKUAA�EO�@NQJG�KJ�PDA�FK>�=J@�?KIIEPO�PDA�?NEIA�KB�=OO=QHP�=J@
>=PPANU�KJ�=�?QOPKIAN��&A�?H=EIO�H=?G�KB�?=L=?EPU�=O�=J�AT?QOA��1DKQH@
PDA�?KQNPO�=??ALP�PDEO�AT?QOA��5DU�KN�SDU�JKP�
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6.5 Procedure

LEARNING OBJECTIVES

�� "AO?NE>A�PDA�>=OE?�OPALO�EJ�LNAPNE=H�?NEIEJ=H�LNK?A@QNA�PD=P�BKHHKS�=
CKRANJIAJP�O�@APANIEJ=PEKJ�PK�=NNAOP�OKIAKJA�BKN�=J�=HHACA@�?NEIEJ=H
=?P�

�� "AO?NE>A�PDA�>=OE?�AHAIAJPO�KB�PNE=H�=J@�LKOPPNE=H�?NEIEJ=H�LNK?A@QNA�

2DA�LNK?A@QNA�BKN�?NEIEJ=H�LNKOA?QPEKJO�EO�?KILHAT��.NK?A@QNAO�SEHH�R=NU�BNKI
OP=PA�PK�OP=PA����?NEIEJ=H�?=OA�>ACEJO�SEPD�=J�=NNAOP�EB�PDA�@ABAJ@=JP�EO�?=QCDP�EJ�PDA
=?P�KN�BHAAEJC�BNKI�PDA�O?AJA��EB�PDA�@ABAJ@=JP�EO�JKP�?=QCDP�=�S=NN=JP�BKN�PDA
@ABAJ@=JPaO�=NNAOP�SEHH�EOOQA��2DA�S=NN=JP�EO�EOOQA@�>U�=�FQ@CA�KN�=�I=CEOPN=PA�QLKJ
NA?AEREJC�=�?KILH=EJP�@AP=EHEJC�PDA�?D=NCA�KB�=�OLA?EBE?�?NEIA�=C=EJOP�PDA�=??QOA@��'P
EO�JKP�AJKQCD�BKN�=�LKHE?A�KBBE?AN�PK�CK�>ABKNA�=�FQ@CA�=J@�O=U�^'a@�HEGA�UKQ�PK�=NNAOP
 KJJEA�>A?=QOA�'�PDEJG�ODAaO�FQOP�IQN@ANA@�!HU@A�_�1DA�IQOP�OQLLHU�AJKQCD
EJBKNI=PEKJ�PK�O=PEOBU�PDA�I=CEOPN=PA�PD=P�PDANA�EO�LNK>=>HA�?=QOA�	NA=OKJ=>HA
CNKQJ@O
�PK�>AHEARA�PD=P�PDA�=??QOA@�?KIIEPPA@�PDA�?NEIA��2DA�S=NN=JP�SEHH�>A
EOOQA@�PK�=JU�KBBE?AN�KN�=CAJ?U�PD=P�D=O�LKSAN�PK�=NNAOP�PDA�=??QOA@�SEPD�S=NN=JP�EJ
D=J@�

2DA�=??QOA@�SEHH�>A�>NKQCDP�>ABKNA�PDA�I=CEOPN=PA�BKN�=�LNAHEIEJ=NU�DA=NEJC��2DA
LQNLKOA�KB�PDA�DA=NEJC�EO�PK�@APANIEJA�SDAPDAN�PDANA�EO�OQBBE?EAJP�NA=OKJ�PK�DKH@
PDA�=??QOA@�BKN�PNE=H��'B�OK�PDA�=??QOA@�?=J�>A�OAJP�PK�F=EH�KN�>A�LANIEPPA@�PK�I=GA
>=EH�� =EH�EO�=�OQI�KB�IKJAU�L=E@�PK�PDA�?KQNP�PK�OA?QNA�PDA�@ABAJ@=JPaO�=PPAJ@=J?A
=P�PNE=H��'B�DA�B=EHO�PK�=LLA=N�DA�BKNBAEPO�PDA�IKJAU��!KJOPEPQPEKJ=HHU�>=EH�?=J�>A
SEPDDAH@�KJHU�EB�PDANA�EO�NA=OKJ�PK�>AHEARA�PD=P�PDA�=??QOA@�SEHH�BHAA�PDA�FQNEO@E?PEKJ�

-J?A�PDA�=NNAOP�EO�I=@A�PDA�?=OA�EO�EJ�PDA�D=J@O�KB�PDA�LNKOA?QPKN��'J�PDA�BEBPU
OP=PAO�LNKOA?QPEKJ�EO�=�BQJ?PEKJ�KB�PDA�@EOPNE?P�=PPKNJAUaO�KBBE?A��2DAOA�KBBE?AO�=NA
QOQ=HHU�KNC=JEVA@�KJ�=�?KQJPU�>U�?KQJPU�>=OEO��'J�PDA�BA@AN=H�OUOPAI�?NEIEJ=H
LNKOA?QPEKJ�EO�D=J@HA@�>U�PDA�KBBE?A�KB�PDA�31�=PPKNJAU�KJA�KB�SDKI�EO�=LLKEJPA@
BKN�ARANU�BA@AN=H�@EOPNE?P�

$KHHKSEJC�PDA�LNAHEIEJ=NU�DA=NEJC�PDA�LNKOA?QPKN�IQOP�AEPDAN�BEHA�=J
information �� 	=�@K?QIAJP�OP=PEJC�PDA�?NEIA�KB�SDE?D�PDA�LANOKJ�>AEJC�DAH@�EO
=??QOA@
�KN�=OG�PDAgrand jury �� BKN�=Jindictment �� ��2DA�CN=J@�FQNU�?KJOEOPO�KB
PSAJPU�PDNAA�LAKLHA�SDK�OEP�PK�@APANIEJA�SDAPDAN�PDANA�EO�OQBBE?EAJP�ARE@AJ?A�PK
S=NN=JP�=�LNKOA?QPEKJ��'P�@KAO�JKP�OEP�PK�@APANIEJA�CQEHP�KN�EJJK?AJ?A��2DA

��� ��BKNI=H�?D=NCA�PD=P�=�HAOO
OANEKQO�?NEIA�D=O�>AAJ
?KIIEPPA@�

��� ��CNKQL�KB�?EPEVAJO�PD=P�DA=N
PDA�OP=PAaO�ARE@AJ?A�=J@
@APANIEJA�SDAPDAN�=
NA=OKJ=>HA�>=OEO�	LNK>=>HA
?=QOA
�ATEOPO�BKN�>AHEAREJC�PD=P
=�?NEIA�D=O�>AAJ�?KIIEPPA@
=J@�PDQO�PD=P�=�?NEIEJ=H
LNK?AA@EJC�ODKQH@�>A�>NKQCDP
=C=EJOP�=�@ABAJ@=JP�

��� ��BKNI=H�?D=NCA�PD=P�=�OANEKQO
?NEIA�D=O�>AAJ�?KIIEPPA@�
SDANA�=�CN=J@�FQNU�EO
?KJRAJA@�=J�EJ@E?PIAJP�I=U
EOOQA�EB�LNK>=>HA�?=QOA�EO�BKQJ@�

!D=LPAN���!NEIEJ=H�*=S

���



EJ@E?PIAJP�EO�PDA�CN=J@�FQNUaO�BKNI=H�@A?H=N=PEKJ�KB�?D=NCAO�KJ�SDE?D�PDA�=??QOA@
SEHH�>A�PNEA@��'B�EJ@E?PA@�PDA�=??QOA@�BKNI=HHU�>A?KIAO�=�@ABAJ@=JP�

2DA�@ABAJ@=JP�SEHH�PDAJ�>A�=NN=ECJA@�PD=P�EO�>NKQCDP�>ABKNA�=�FQ@CA�PK�=JOSAN�PDA
=??QO=PEKJ�EJ�PDA�EJ@E?PIAJP��2DA�@ABAJ@=JP�I=U�LHA=@�CQEHPU�KN�JKP�CQEHPU��'B�DA
LHA=@O�JKP�CQEHPU�PDA�?=OA�SEHH�>A�PNEA@�>ABKNA�=�FQNU�	OKIAPEIAO�NABANNA@�PK�=O�=
LAPEP�FQNU
��2DA�FQNU�?=JJKP�?KJRE?P�QJHAOO�EP�BEJ@O�PDA�@ABAJ@=JP�CQEHPUbeyond a
reasonable doubt�� �

2DA�@ABAJ@=JP�IECDP�D=RA�LHA=@A@�CQEHPU�PK�PDA�KBBAJOA�KN�PK�=�HAOOAN�?D=NCA�	KBPAJ
NABANNA@�PK�=O�=�^HAOOAN�EJ?HQ@A@�KBBAJOA_]OEILHA�H=N?AJU�BKN�AT=ILHA�EO�=�HAOOAN
EJ?HQ@A@�KBBAJOA�KB�NK>>ANU�>A?=QOA�PDA�@ABAJ@=JP�I=U�JKP�D=RA�QOA@�REKHAJ?A�>QP
JARANPDAHAOO�OPKHA�BNKI�PDA�RE?PEI
��1Q?D�=�LHA=�EO�QOQ=HHU�=NN=JCA@�PDNKQCDplea
bargaining �� SEPD�PDA�LNKOA?QPEKJ��'J�NAPQNJ�BKN�PDA�LHA=�PDA�LNKOA?QPKN�LNKIEOAO
PK�NA?KIIAJ@�PK�PDA�FQ@CA�PD=P�PDA�OAJPAJ?A�>A�HEIEPA@��2DA�FQ@CA�IKOP�KBPAJ�>QP
JKP�=HS=UO�CKAO�=HKJC�SEPD�PDA�LNKOA?QPKNaO�NA?KIIAJ@=PEKJ�

2DA�@ABAJ@=JP�EO�=HOK�LANIEPPA@�PK�BEHA�=�LHA=�KB�JKHK�?KJPAJ@ANA�	JK�?KJPAOP
�EJ
LNKOA?QPEKJO�BKN�?ANP=EJ�?NEIAO��'J�OK�@KEJC�DA�JAEPDAN�=BBENIO�JKN�@AJEAO�DEO�CQEHP�
&A�I=U�>A�OAJPAJ?A@�=O�PDKQCD�DA�D=@�LHA=@A@�CQEHPU�=HPDKQCD�QOQ=HHU�=�JKHK�LHA=
EO�PDA�NAOQHP�KB�=�LHA=�>=NC=EJ��5DU�LHA=@�JKHK��'J�OKIA�KBBAJOAO�OQ?D�=O�REKH=PEKJO
KB�PDA�=JPEPNQOP�H=SO�PDA�OP=PQPAO�LNKRE@A�PD=P�LNER=PA�LH=EJPEBBO�I=U�QOA�=
?KJRE?PEKJ�KN�=�CQEHPU�LHA=�=O�LNKKB�PD=P�PDA�@ABAJ@=JP�REKH=PA@�PDA�H=S��2DEO�AJ=>HAO
=�LH=EJPEBB�PK�LNKRA�HE=>EHEPU�SEPDKQP�LQPPEJC�KJ�SEPJAOOAO�KN�ARE@AJ?A�=J@�NA@Q?AO
PDA�?EREH�PNE=H�PK�=�DA=NEJC�=>KQP�PDA�@=I=CAO�PK�LH=EJPEBB��2DA�JKHK�LHA=�LANIEPO�PDA
@ABAJ@=JP�PK�=RKE@�PDEO�OK�PD=P�=JU�LH=EJPEBB�SEHH�D=RA�PK�JKP�KJHU�LNKRA�@=I=CAO
>QP�=HOK�AOP=>HEOD�?EREH�HE=>EHEPU�

$KHHKSEJC�=�CQEHPU�LHA=�KN�=�RAN@E?P�KB�CQEHP�PDA�FQ@CA�SEHH�EILKOA�=�OAJPAJ?A�=BPAN
LNAOAJPAJ?EJC�NALKNPO�=NA�SNEPPAJ�>U�R=NEKQO�?KQNP�KBBE?E=HO�	KBPAJ�LNK>=PEKJ
KBBE?ANO
��.ANIEOOE>HA�OAJPAJ?AO�=NA�OLAHHA@�KQP�EJ�OP=PQPAO�PDKQCD�PDAOA�BNAMQAJPHU
CERA�PDA�FQ@CA�=�N=JCA�SEPDEJ�SDE?D�PK�SKNG�	A�C��PSAJPU�UA=NO�PK�HEBA
��2DA�FQ@CA
I=U�OAJPAJ?A�PDA�@ABAJ@=JP�PK�EILNEOKJIAJP�=�BEJA�KN�>KPD�KN�I=U�@A?E@A�PK
OQOLAJ@�OAJPAJ?A�	E�A��PDA�@ABAJ@=JP�SEHH�JKP�D=RA�PK�OANRA�PDA�OAJPAJ?A�=O�HKJC�=O
DA�OP=UO�KQP�KB�PNKQ>HA
�

1AJPAJ?EJC�QOQ=HHU�?KIAO�>ABKNA�=LLA=H���O�EJ�?EREH�?=OAO�PDA�@ABAJ@=JP�JKS
?KJRE?PA@�D=O�PDA�NECDP�PK�P=GA�=P�HA=OP�KJA�=LLA=H�PK�DECDAN�?KQNPO�SDANA�EOOQAO�KB
LNK?A@QNA�=J@�?KJOPEPQPEKJ=H�NECDPO�I=U�>A�=NCQA@�

��� 2DA�LNKOA?QPKN�IQOP�LNKRA
DKS�A=?D�AHAIAJP�KB�PDA
KBBAJOA�?D=NCA@�EO�^>AUKJ@�=
NA=OKJ=>HA�@KQ>P�_

��� ��@ABAJ@=JPaO�LHA=�KB�CQEHPU
CERAJ�EJ�AT?D=JCA�BKN�=
NA?KIIAJ@=PEKJ�BNKI�PDA
LNKOA?QPKN�PK�PDA�FQ@CA�BKN�=
HEIEPA@�KN�HAOOAN�OAJPAJ?A�BKN
PDA�@ABAJ@=JP�

!D=LPAN���!NEIEJ=H�*=S
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KEY TAKEAWAY

!NEIEJ=H�LNK?A@QNA�EJ�31�?KQNPO�EO�@AOECJA@�PK�LNKRE@A�=�B=EN�LNK?AOO�PK�>KPD
?NEIEJ=H�@ABAJ@=JPO�=J@�PK�OK?EAPU��2DA�CN=J@�FQNU�OUOPAI�LNKOA?QPKNE=H
@EO?NAPEKJ�LHA=�>=NC=EJO�=J@�=LLA=HO�BKN�H=?G�KB�=�B=EN�PNE=H�=NA�=HH�L=NP�KB�31
?NEIEJ=H�LNK?A@QNA�

EXERCISES

�� &=NKH@�EO�?D=NCA@�SEPD�PDA�?NEIA�KB�=OO=QHP�SEPD�=�@A=@HU�SA=LKJ�SEPD
EJPAJP�PK�GEHH�KN�EJBHE?P�OANEKQO�>K@EHU�EJFQNU��'P�EO�=�IKNA�OANEKQO�?NEIA
PD=J�OEILHA�=OO=QHP��&=NKH@aO�=PPKNJAU�S=JPO�PDA�LNKOA?QPKN�PK�CERA
&=NKH@�=�>NA=G�>QP�&=NKH@�EO�CQEHPU�KB�=P�HA=OP�OEILHA�=OO=QHP�=J@�I=U
=HOK�D=RA�D=@�PDA�EJPAJP�PK�GEHH��5D=P�EO�&=NKH@aO�=PPKNJAU�HEGAHU�PK�@K�

�� )QI=N�S=O�@NEREJC�DEO�?=N�OIKGEJC�I=NEFQ=J=�=J@�D=@�=J�=??E@AJP
SEPD�=JKPDAN�RADE?HA��2DA�KPDAN�@NERAN�S=O�OHECDPHU�EJFQNA@��5DAJ�PDA
KBBE?AN�=NNERA@�ODA�@APA?PA@�=�OPNKJC�K@KN�KB�I=NEFQ=J=�EJ�)QI=NaO�?=N
=J@�=�OI=HH�=IKQJP�KB�I=NEFQ=J=�EJ�PDA�CHKRA�?KIL=NPIAJP��2DA�KPDAN
@NERAN�ATLA?PO�PK�>NEJC�=�?EREH�=?PEKJ�=C=EJOP�)QI=N�BKN�DAN�EJFQNEAO�=BPAN
)QI=NaO�?NEIEJ=H�?=OA��5D=P�ODKQH@�)QI=N�LHA=@�EJ�PDA�?NEIEJ=H
?=OA]?=NAHAOO�@NEREJC�KN�@NEREJC�QJ@AN�PDA�EJBHQAJ?A�
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6.6 Constitutional Rights of the Accused

LEARNING OBJECTIVES

�� "AO?NE>A�PDA�IKOP�OECJEBE?=JP�?KJOPEPQPEKJ=H�NECDPO�KB�@ABAJ@=JPO�EJ�31
?KQNPO�=J@�J=IA�PDA�OKQN?A�KB�PDAOA�NECDPO�

�� #TLH=EJ�PDA�#T?HQOEKJ=NU�NQHA�=J@�PDA�NA=OKJ�BKN�EPO�ATEOPAJ?A�

Search and Seizure

2DA�NECDPO�KB�PDKOA�=??QOA@�KB�=�?NEIA�=NA�OLAHHA@�KQP�EJ�BKQN�KB�PDA�PAJ
?KJOPEPQPEKJ=H�=IAJ@IAJPO�PD=P�I=GA�QL�PDA� EHH�KB�0ECDPO�	�IAJ@IAJPO�$KQN
$ERA�1ET�=J@�#ECDP
��$KN�PDA�IKOP�L=NP�PDAOA�=IAJ@IAJPO�D=RA�>AAJ�DAH@�PK�=LLHU
PK�>KPD�PDA�BA@AN=H�=J@�PDA�OP=PA�CKRANJIAJPO��2DA�$KQNPD��IAJ@IAJP�O=UO�EJ�L=NP
PD=P�^PDA�NECDP�KB�PDA�LAKLHA�PK�>A�OA?QNA�EJ�PDAEN�LANOKJO�DKQOAO�L=LANO�=J@
ABBA?PO�=C=EJOP�QJNA=OKJ=>HA�OA=N?DAO�=J@�OAEVQNAO�OD=HH�JKP�>A�REKH=PA@�_��HPDKQCD
PDANA�=NA�JQIANKQO�=J@�PNE?GU�AT?ALPEKJO�PK�PDA�CAJAN=H�NQHA�KN@EJ=NEHU�PDA�LKHE?A
I=U�JKP�>NA=G�EJPK�=�LANOKJaO�DKQOA�KN�?KJBEO?=PA�DEO�L=LANO�KN�=NNAOP�DEI�QJHAOO
PDAU�D=RA�=�S=NN=JP�PK�@K�OK��2DEO�IA=JO�BKN�EJOP=J?A�PD=P�=�LKHE?AI=J�?=JJKP
OEILHU�OPKL�UKQ�KJ�=�OPNAAP�?KNJAN�=J@�=OG�PK�OAA�SD=P�EO�EJ�UKQN�LK?GAPO�	=�LKSAN
PDA�LKHE?A�AJFKU�EJ�I=JU�KPDAN�?KQJPNEAO
�JKN�?=J�UKQN�DKIA�>A�N=E@A@�SEPDKQP
LNK>=>HA�?=QOA�PK�>AHEARA�PD=P�UKQ�D=RA�?KIIEPPA@�=�?NEIA��5D=P�EB�PDA�LKHE?A�@K
OA=N?D�KN�OAEVA�QJNA=OKJ=>HU�

2DA�?KQNPO�D=RA�@AREOA@�=�NAIA@U�BKN�PDA�QOA�=P�PNE=H�KB�PDA�BNQEPO�KB�=J�QJH=SBQH
OA=N?D�KN�OAEVQNA��#RE@AJ?A�PD=P�EO�QJ?KJOPEPQPEKJ=HHU�OAEVA@�EO�AT?HQ@A@�BNKI�PDA
PNE=H��2DEO�EO�PDA�OK�?=HHA@�AT?HQOEKJ=NU�NQHA�BENOP�I=@A�=LLHE?=>HA�EJ�BA@AN=H�?=OAO�EJ
�����=J@�>NKQCDP�DKIA�PK�PDA�OP=PAO�EJ�������2DAexclusionary rule �� EO�DECDHU
?KJPNKRANOE=H�=J@�PDANA�=NA�JQIANKQO�AT?ALPEKJO�PK�EP�� QP�EP�NAI=EJO�CAJAN=HHU
PNQA�PD=P�PDA�LNKOA?QPKN�I=U�JKP�QOA�ARE@AJ?A�SEHHBQHHU�P=GAJ�>U�PDA�LKHE?A�EJ
REKH=PEKJ�KB�?KJOPEPQPEKJ=H�NECDPO�CAJAN=HHU�=J@�IKOP�KBPAJ�EJ�PDA�REKH=PEKJ�KB
$KQNPD��IAJ@IAJP�NECDPO��	2DA�BNQEPO�KB�=�?KAN?A@�?KJBAOOEKJ�=NA�=HOK�AT?HQ@A@�


Double Jeopardy

2DA�$EBPD��IAJ@IAJP�LNKDE>EPO�PDA�CKRANJIAJP�BNKI�LNKOA?QPEJC�=�LANOKJ�PSE?A
BKN�PDA�O=IA�KBBAJOA��2DA�=IAJ@IAJP�O=UO�PD=P�JK�LANOKJ�OD=HH�>A�^OQ>FA?P�BKN�PDA
O=IA�KBBAJ?A�PK�>A�PSE?A�LQP�EJ�FAKL=N@U�KB�HEBA�KN�HEI>�_�'B�=�@ABAJ@=JP�EO�=?MQEPPA@

��� #RE@AJ?A�K>P=EJA@�EJ�REKH=PEKJ
KB�?KJOPEPQPEKJ=H�NECDPO�BNKI
PDA�$KQNPD�$EBPD�=J@�1ETPD
�IAJ@IAJPO�=NA�CAJAN=HHU�JKP
=@IEOOE>HA�=P�PNE=H�
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PDA�CKRANJIAJP�I=U�JKP�=LLA=H��'B�=�@ABAJ@=JP�EO�?KJRE?PA@�=J@�DEO�?KJRE?PEKJ�EO
QLDAH@�KJ�=LLA=H�DA�I=U�JKP�PDANA=BPAN�>A�NALNKOA?QPA@�BKN�PDA�O=IA�?NEIA�

Self-Incrimination

2DA�$EBPD��IAJ@IAJP�EO�=HOK�PDA�OKQN?A�KB�=�LANOKJaO�NECDP�=C=EJOP�OAHB�
EJ?NEIEJ=PEKJ�	JK�LANOKJ�^OD=HH�>A�?KILAHHA@�EJ�=JU�?NEIEJ=H�?=OA�PK�>A�=�SEPJAOO
=C=EJOP�DEIOAHB_
��2DA�@A>=PA�KRAN�PDA�HEIEPO�KB�PDEO�NECDP�D=O�CERAJ�NEOA�PK�=J
EIIAJOA�HEPAN=PQNA��'J�>NK=@AOP�KQPHEJA�PDA�NECDP�=C=EJOP�OAHB�EJ?NEIEJ=PEKJ�IA=JO
PD=P�PDA�LNKOA?QPKN�I=U�JKP�?=HH�=�@ABAJ@=JP�PK�PDA�SEPJAOO�OP=J@�@QNEJC�PNE=H�=J@
I=U�JKP�?KIIAJP�PK�PDA�FQNU�KJ�PDA�@ABAJ@=JPaO�B=EHQNA�PK�P=GA�PDA�OP=J@�
+KNAKRAN�=�@ABAJ@=JPaO�?KJBAOOEKJ�IQOP�>A�AT?HQ@A@�BNKI�ARE@AJ?A�EB�EP�S=O�JKP
RKHQJP=NEHU�I=@A�	A�C��EB�PDA�LKHE?A�>A=P�PDA�LANOKJ�EJPK�CEREJC�=�?KJBAOOEKJ
��'J
Miranda v. Arizona�PDA�1QLNAIA�!KQNP�NQHA@�PD=P�JK�?KJBAOOEKJ�EO�=@IEOOE>HA�EB�PDA
LKHE?A�D=RA�JKP�BENOP�=@REOA@�=�OQOLA?P�KB�DEO�?KJOPEPQPEKJ=H�NECDPO�EJ?HQ@EJC�PDA
NECDP�PK�D=RA�=�H=SUAN�LNAOAJP�PK�=@REOA�DEI�@QNEJC�PDA�MQAOPEKJEJC�Miranda v.
Arizona�����31�����	����
� 2DAOA�OK�?=HHA@�+EN=J@=�S=NJEJCO�D=RA�LNKILPA@�O?KNAO
KB�BKHHKS�QL�?=OAO�PD=P�D=RA�I=@A�PDEO�>N=J?D�KB�FQNEOLNQ@AJ?A�AOLA?E=HHU�?KILHAT�

Speedy Trial

2DA�1ETPD��IAJ@IAJP�PAHHO�PDA�CKRANJIAJP�PD=P�EP�IQOP�PNU�@ABAJ@=JPO�OLAA@EHU�
&KS�HKJC�=�@AH=U�EO�PKK�HKJC�@ALAJ@O�KJ�PDA�?EN?QIOP=J?AO�EJ�A=?D�?=OA��'J�����
!KJCNAOO�AJ=?PA@�PDA�1LAA@U�2NE=H��?P�PK�CERA�LNEKNEPU�PK�?NEIEJ=H�?=OAO�EJ�BA@AN=H
?KQNPO��'P�NAMQENAO�=HH�?NEIEJ=H�LNKOA?QPEKJO�PK�CK�PK�PNE=H�SEPDEJ�OARAJPU�BERA�@=UO
	PDKQCD�PDA�H=S�HEOPO�I=JU�LANIEOOE>HA�NA=OKJO�BKN�@AH=U
�

Cross-Examination

2DA�1ETPD��IAJ@IAJP�=HOK�O=UO�PD=P�PDA�@ABAJ@=JP�OD=HH�D=RA�PDA�NECDP�PK�?KJBNKJP
SEPJAOOAO�=C=EJOP�DEI��,K�PAOPEIKJU�EO�LANIEPPA@�PK�>A�ODKSJ�PK�PDA�FQNU�QJHAOO�PDA
LANOKJ�I=GEJC�EP�EO�LNAOAJP�=J@�OQ>FA?P�PK�?NKOO�AT=IEJ=PEKJ�>U�PDA�@ABAJ@=JPaO
?KQJOAH�

Assistance of Counsel

2DA�1ETPD��IAJ@IAJP�CQ=N=JPAAO�?NEIEJ=H�@ABAJ@=JPO�PDA�NECDP�PK�D=RA�PDA
=OOEOP=J?A�KB�@ABAJOA�?KQJOAH��"QNEJC�PDA�AECDPAAJPD�?AJPQNU�=J@�>ABKNA�PDA� NEPEOD
?KQNPO�BNAMQAJPHU�NABQOA@�PK�LANIEP�@ABAJ@=JPO�PK�D=RA�H=SUANO�EJ�PDA�?KQNPNKKI
@QNEJC�PNE=H��2DA�NECDP�PK�?KQJOAH�EO�IQ?D�>NK=@AN�EJ�PDEO�?KQJPNU�=O�PDA�NAOQHP�KB
1QLNAIA�!KQNP�@A?EOEKJO�PD=P�NAMQENA�PDA�OP=PA�PK�L=U�BKN�=�H=SUAN�BKN�EJ@ECAJP
@ABAJ@=JPO�EJ�IKOP�?NEIEJ=H�?=OAO�

!D=LPAN���!NEIEJ=H�*=S
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Cruel and Unusual Punishment

.QJEODIAJP�QJ@AN�PDA�?KIIKJ�H=S�S=O�BNAMQAJPHU�DKNNEBUEJC��"A=PD�S=O�=
?KIIKJ�LQJEODIAJP�BKN�NAH=PERAHU�IEJKN�?NEIAO��'J�I=JU�LH=?AO�PDNKQCDKQP�PDA
SKNH@�LQJEODIAJPO�OPEHH�LANOEOP�PD=P�OAAI�?NQAH�=J@�QJQOQ=H�OQ?D�=O�PDA�LN=?PE?A�KB
OPKJEJC�OKIAKJA�PK�@A=PD��2DA�CQEHHKPEJA�B=IKQOHU�EJ�QOA�@QNEJC�=J@�=BPAN�PDA
$NAJ?D�0ARKHQPEKJ�EO�JK�HKJCAN�QOA@�JKN�=NA�@ABAJ@=JPO�LQP�EJ�OPK?GO�BKN�LQ>HE?
@EOLH=U�=J@�DQIEHE=PEKJ��'J�LNA�0ARKHQPEKJ=NU��IANE?=�=J�QJHQ?GU�@ABAJ@=JP�SDK
BKQJ@�DEIOAHB�?KJRE?PA@�?KQH@�B=?A�>NQP=H�PKNPQNA�>ABKNA�@A=PD�

2DA�#ECDPD��IAJ@IAJP�>=JJA@�PDAOA�=?PEKJO�SEPD�PDA�SKN@O�PD=P�^?NQAH�=J@
QJQOQ=H�LQJEODIAJPO�9OD=HH�JKP�>A;�EJBHE?PA@�_�4ENPQ=HHU�=HH�OQ?D�LQJEODIAJPO�AEPDAN
JARAN�SANA�AJ=?PA@�KN�D=RA�>AAJ�AHEIEJ=PA@�BNKI�PDA�OP=PQPA�>KKGO�EJ�PDA�3JEPA@
1P=PAO��,ARANPDAHAOO�PDA�#ECDPD��IAJ@IAJP�D=O�>A?KIA�=�OKQN?A�KB�?KJPNKRANOU
BENOP�SEPD�PDA�1QLNAIA�!KQNPaO�NQHEJC�EJ������PD=P�PDA�@A=PD�LAJ=HPU�=O�D=LD=V=N@HU
=LLHEA@�EJ�PDA�R=NEKQO�OP=PAO�=IKQJPA@�PK�?NQAH�=J@�QJQOQ=H�LQJEODIAJP��*=PAN
1QLNAIA�!KQNP�KLEJEKJO�D=RA�I=@A�EP�A=OEAN�BKN�OP=PAO�PK�=@IEJEOPAN�PDA�@A=PD
LAJ=HPU���O�KB������PDANA�SANA������@ABAJ@=JPO�KJ�@A=PD�NKS�EJ�PDA�3JEPA@�1P=PAO�
-B�?KQNOA�JK�?KNLKN=PEKJ�EO�KJ�@A=PD�NKS�=J@�JK�?KNLKN=PEKJaO�?D=NPAN�D=O�ARAN
>AAJ�NARKGA@�>U�=�31�OP=PA�ARAJ�PDKQCD�OKIA�?KNLKN=PEKJO�D=RA�NALA=PA@HU�>AAJ
EJ@E?PA@�=J@�?KJRE?PA@�KB�?NEIEJ=H�KBBAJOAO�

Presumption of Innocence

2DA�IKOP�EILKNP=JP�?KJOPEPQPEKJ=H�NECDP�EJ�PDA�31�?NEIEJ=H�FQOPE?A�OUOPAI�EO�PDA
LNAOQILPEKJ�KB�EJJK?AJ?A��2DA�1QLNAIA�!KQNP�D=O�NALA=PA@HU�?=QPEKJA@�HKSAN
?KQNPO�EJ�PDA�3JEPA@�1P=PAO�PD=P�FQNEAO�IQOP�>A�LNKLANHU�EJOPNQ?PA@�PD=P�PDA
@ABAJ@=JP�EO�EJJK?AJP�QJPEH�LNKRAJ�CQEHPU��2DEO�EO�PDA�KNECEJ�KB�PDA�^>AUKJ@�=HH
NA=OKJ=>HA�@KQ>P_�OP=J@=N@�KB�LNKKB�=J@�EO�=J�EJOPNQ?PEKJ�CERAJ�PK�FQNEAO�EJ�A=?D
?NEIEJ=H�?=OA��2DA�$EBPD��IAJ@IAJP�JKPAO�PDA�NECDP�KB�^@QA�LNK?AOO_�EJ�BA@AN=H
LNK?AA@EJCO�=J@�PDA�$KQNPAAJPD��IAJ@IAJP�NAMQENAO�PD=P�A=?D�OP=PA�LNKRE@A�^@QA
LNK?AOO_�PK�@ABAJ@=JPO�

KEY TAKEAWAY

2DA�31�!KJOPEPQPEKJ�LNKRE@AO�OARAN=H�EILKNP=JP�LNKPA?PEKJO�BKN�?NEIEJ=H
@ABAJ@=JPO�EJ?HQ@EJC�=�LNKDE>EPEKJ�KJ�PDA�QOA�KB�ARE@AJ?A�PD=P�D=O�>AAJ
K>P=EJA@�>U�QJ?KJOPEPQPEKJ=H�IA=JO��2DEO�SKQH@�EJ?HQ@A�ARE@AJ?A�OAEVA@�EJ
REKH=PEKJ�KB�PDA�$KQNPD��IAJ@IAJP�=J@�?KJBAOOEKJO�K>P=EJA@�EJ�REKH=PEKJ�KB
PDA�$EBPD��IAJ@IAJP�

!D=LPAN���!NEIEJ=H�*=S

����!KJOPEPQPEKJ=H�0ECDPO�KB�PDA��??QOA@ ���



EXERCISES

�� "K�UKQ�PDEJG�EP�EO�QOABQH�PK�D=RA�=�LNAOQILPEKJ�KB�EJJK?AJ?A�EJ�?NEIEJ=H
?=OAO��5D=P�EB�PDANA�SANA�JKP�=�LNAOQILPEKJ�KB�EJJK?AJ?A�EJ�?NEIEJ=H
?=OAO�

�� "K�UKQ�PDEJG�LQ>HE?�DQIEHE=PEKJ�LQ>HE?�ATA?QPEKJ�=J@�QJQOQ=H
LQJEODIAJPO�SKQH@�NA@Q?A�PDA�=IKQJP�KB�?NEIA��5DU�@K�UKQ�PDEJG�OK�

�� ^"QA�LNK?AOO_�EO�=JKPDAN�LDN=OA�BKN�^B=ENJAOO�_�5DU�ODKQH@�PDA�LQ>HE?
ODKS�B=ENJAOO�PKS=N@�?NEIEJ=H�@ABAJ@=JPO�

!D=LPAN���!NEIEJ=H�*=S
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6.7 Cases

False Pretenses

1P=PA�R��+EHHO

����NEV����������.��@���	�NEV������


*-!)5--"�4'!#�!&'#$�(312'!#

"ABAJ@=JPO�=LLA=H�BNKI�=�?KJRE?PEKJ�KJ�PSK�?KQJPO�KB�K>P=EJEJC�IKJAU�>U�B=HOA
LNAPAJOAO�EJ�REKH=PEKJ�KB��0�1��YY������������=J@������������2DA�I=PANE=H�B=?PO
REASA@�^[EJ�PDA�HECDP�IKOP�B=RKN=>HA�PK�OQOP=EJEJC�PDA�?KJRE?PEKJ_�=NA�=O�BKHHKSO�
"ABAJ@=JP�5EHHE=I�+EHHO�S=O�=�>QEH@AN�=J@�KSJA@�=LLNKTEI=PAHU�����DKIAO�EJ
2Q?OKJ�EJ�"A?AI>AN�������+EHHO�?KJ@Q?PA@�DEO�>QOEJAOO�EJ�DEO�DKIA��'J�����
@ABAJ@=JP�5EJEBNA@�+EHHO�DEO�SEBA�L=NPE?EL=PA@�EJ�PDA�>QOEJAOO�CAJAN=HHU�>U
=JOSANEJC�PDA�PAHALDKJA�PULEJC�=J@�NA?AEREJC�?HEAJPO�SDK�?=IA�PK�PDA�KBBE?A�

'J�"A?AI>AN������+EHHO�ODKSA@�PDA�?KILH=EJ=JP�,=PD=J�.ERKS=N�=�DKQOA�=P�����
)JKT�"NERA�=J@�=JKPDAN�=P������#=OU�1PNAAP�=J@�=OGA@�.ERKS=N�EB�DA�SKQH@�HK=J
IKJAU�KJ�PDA�)JKT�"NERA�DKQOA��.ERKS=N�@E@�JKP�EJ@E?=PA�=P�PD=P�PEIA�SDAPDAN�DA
SKQH@�=CNAA�PK�OQ?D�=�PN=JO=?PEKJ��*=PAN�EJ�PDA�O=IA�IKJPD�,=PD=J�.ERKS=N�PKH@
PDA�@ABAJ@=JPO�PD=P�DA�=J@�DEO�>NKPDAN�(KA�.ERKS=N�SKQH@�HK=J�������=J@������
KJ�PDA�PSK�DKQOAO��2DNAA�KN�BKQN�@=UO�H=PAN�+NO��+EHHO�=P�.ERKS=NaO�NAMQAOP�ODKSA@
DEI�PDAOA�DKIAO�=C=EJ�

+EHHO�D=@�LNAL=NA@�PSK�PULA@�IKNPC=CAO�BKN�.ERKS=N��.ERKS=N�K>FA?PA@�PK�PDA
SKN@EJC�OK�EJ�+EHHOa�KBBE?A�+NO��+EHHO�NAPULA@�PDA�IKNPC=CAO�QJ@AN�.ERKS=NaO
@E?P=PEKJ���BPAN�PDA�IKNPC=CAO�D=@�>AAJ�NA?KN@A@�KJ�"A?AI>AN���������.ERKS=N
C=RA�+EHHO�=�>=JG�?DA?G�BKN����������OKIA�?=OD�=J@�=�OA?KJ@�IKNPC=CA�BKNIANHU
K>P=EJA@�BNKI�+EHHO�EJ�PDA�=LLNKTEI=PA�OQI�KB��������'J�AT?D=JCA�+EHHO�C=RA
.ERKS=N�PSK�LANOKJ=H�JKPAO�EJ�PDA�OQIO�KB����������=J@����������=J@�PDA�PSK
IKNPC=CAO�=O�OA?QNEPU�BKN�PDA�HK=J�

�HPDKQCD�PDA�@QA�@=PA�BKN�+EHHOa�LANOKJ=H�JKPAO�L=OOA@�SEPDKQP�L=UIAJP�>AEJC
I=@A�PDA�?KILH=EJ=JP�@E@�JKP�LNAOAJP�PDA�JKPAO�BKN�L=UIAJP�@E@�JKP�@AI=J@�PD=P
PDAU�>A�L=E@�=J@�@E@�JKP�OQA�QLKJ�PDAI��'J������PDA�?KILH=EJ=JP�HA=NJA@�PD=P�PDA
IKNPC=CAO�SDE?D�DA�D=@�P=GAJ�=O�OA?QNEPU�EJ�PDA�PN=JO=?PEKJ�SANA�JKP�BENOP
IKNPC=CAO�KJ�PDA�)JKT�"NERA�=J@�#=OU�1PNAAP�LNKLANPEAO��2DAOA�IKNPC=CAO�=?PQ=HHU
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?KRANA@�PSK�R=?=JP�HKPO�KJ�SDE?D�PDANA�SANA�KQPOP=J@EJC�OAJEKN�IKNPC=CAO��-J
HA=NJEJC�PDEO�.ERKS=N�OECJA@�=�?KILH=EJP�?D=NCEJC�PDA�@ABAJ@=JPO�SEPD�PDA�?NEIA
KB�PDABP�>U�B=HOA�LNAPAJOAO�

-J�=LLA=H�@ABAJ@=JPO�?KJPAJ@�PD=P�PDA�PNE=H�?KQNP�ANNA@�EJ�@AJUEJC�PDAEN�IKPEKJ�PK
@EOIEOO�PDA�EJBKNI=PEKJ��2DAU�QNCA�PD=P�=�LANI=JAJP�P=GEJC�KB�LNKLANPU�IQOP�>A
LNKRA@�EJ�KN@AN�PK�AOP=>HEOD�PDA�?NEIA�KB�PDABP��1EJ?A�PDA�?KILH=EJ=JP�D=@�PDA�NECDP
PK�OQA�KJ�PDA�@ABAJ@=JPOa�JKPAO�PDA�@ABAJ@=JPO�=OOANP�PD=P�?KILH=EJ=JP�?=JJKP�>A
O=E@�PK�D=RA�>AAJ�@ALNERA@�KB�DEO�LNKLANPU�LANI=JAJPHU��"ABAJ@=JPO�IEO?KJ?AERA
PDA�AHAIAJPO�KB�PDA�?NEIA�KB�PDABP�>U�B=HOA�LNAPAJOAO��1P=PA@�EJ�=�@EBBANAJP�BKNI
PDAEN�=NCQIAJP�EO�PD=P�=HPDKQCD�PDA�?KILH=EJ=JP�D=O�L=NPA@�SEPD�DEO�?=OD�=�>=JG
?DA?G�=J@�=�OA?KJ@�IKNPC=CA�PDA�@ABAJ@=JPO�EJPAJ@�PK�NAL=U�PDA�HK=J�

"ABAJ@=JPO�=@IEP�PD=P�PDA�LNKLKOEPEKJ�KB�H=S�SDE?D�PDAU�=OOANP�EO�=�JKRAH�KJA�EJ
PDEO�FQNEO@E?PEKJ��0AOLA?P=>HA�=QPDKNEPU�EJ�KPDAN�OP=PAO�LANOQ=@AO�QO�PD=P�PDAEN
?KJPAJPEKJ�EO�SEPDKQP�IANEP����?NA@EPKN�D=O�=�NECDP�PK�@APANIEJA�BKN�DEIOAHB�SDAPDAN
DA�SEODAO�PK�>A�=�OA?QNA@�KN�=J�QJOA?QNA@�?NA@EPKN��'J�PDA�BKNIAN�?=OA�DA�D=O�=
NECDP�PK�GJKS�=>KQP�PDA�OA?QNEPU��'B�DA�ATPAJ@O�?NA@EP�EJ�NAHE=J?A�QLKJ�OA?QNEPU
SDE?D�EO�B=HOAHU�NALNAOAJPA@�PK�>A�=@AMQ=PA�DA�D=O�>AAJ�@ABN=Q@A@�ARAJ�EB�PDA
@A>PKN�EJPAJ@O�PK�NAL=U�PDA�@A>P��&EO�LKOEPEKJ�EO�JKS�PD=P�KB�=J�QJOA?QNA@�?NA@EPKN�
�P�PDA�RANU�HA=OP�=J�QJNA=OKJ=>HA�NEOG�KB�HKOO�D=O�>AAJ�BKN?A@�QLKJ�DEI�>U�NA=OKJ
KB�PDA�@A?AEP��2DEO�NEOG�SDE?D�DA�@E@�JKP�EJPAJ@�PK�=OOQIA�D=O�>AAJ�EILKOA@�QLKJ
DEI�>U�PDA�EJPAJPEKJ=H�=?P�KB�PDA�@A>PKN�=J@�OQ?D�=?PEKJ�?KJOPEPQPAO�=J�EJPAJP�PK
@ABN=Q@�

�����

2DA�?=OAO�?EPA@�>U�@ABAJ@=JPO�EJ�OQLLKNP�KB�PDAEN�?KJPAJPEKJ�=NA�@EOPEJCQEOD=>HA
BNKI�PDA�EJOP=JP�?=OA�EJ�PD=P�PDAU�EJRKHRA@�PDABP�>U�H=N?AJU��1EJ?A�PDA�?NEIA�KB
H=N?AJU�EO�@AOECJA@�PK�LNKPA?P�=�LANOKJaO�LKOOAOOKNU�EJPANAOP�EJ�LNKLANPU�SDANA=O
PDA�?NEIA�KB�B=HOA�LNAPAJOAO�LNKPA?PO�KJAaO�PEPHA�EJPANAOP�PDA�NAMQENAIAJP�KB�=
LANI=JAJP�@ALNER=PEKJ�EO�=LLNKLNE=PA�PK�PDA�BKNIAN���??KN@EJCHU�SA�DKH@�PD=P�=J
EJPAJP�PK�NAL=U�=�HK=J�K>P=EJA@�KJ�PDA�>=OEO�KB�=�B=HOA�NALNAOAJP=PEKJ�KB�PDA�OA?QNEPU
BKN�PDA�HK=J�EO�JK�@ABAJOA�

�����

�BBENIA@�EJ�L=NP�NARANOA@�EJ�L=NP�=J@�NAI=J@A@�BKN�NAOAJPAJ?EJC�
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CASE QUESTIONS

�� $=HOA�LNAPAJOAO�EO�=�?NEIA�KB�K>P=EJEJC�KSJANODEL�KB�LNKLANPU�KB�=JKPDAN
>U�I=GEJC�QJPNQA�NALNAOAJP=PEKJO�KB�B=?P�SEPD�EJPAJP�PK�@ABN=Q@��5D=P
SANA�PDA�QJPNQA�NALNAOAJP=PEKJO�KB�B=?P�I=@A�>U�+EHHO�

�� !KJ?EOAHU�OP=PA�PDA�@ABAJ@=JPaO�=NCQIAJP�=O�PK�SDU�.ERKS=N�D=O�JKP
>AAJ�@ALNERA@�KB�=JU�LNKLANPU�

�� 'B�.ERKS=N�D=@�LNAOAJPA@�PDA�JKPAO�=J@�+EHHO�D=@�L=E@�SKQH@�=�?NEIA
D=RA�>AAJ�?KIIEPPA@�

White-Collar Crimes

3JEPA@�1P=PAO�R��.=NG

����3�1������	����


+0��!&'#$�(312'!#� 30%#0�@AHERANA@�PDA�KLEJEKJ�KB�PDA�!KQNP�

5A�CN=JPA@�?ANPEKN=NE�PK�?KJOE@AN�SDAPDAN�PDA�FQNU�EJOPNQ?PEKJO�EJ�PDA�LNKOA?QPEKJ
KB�=�?KNLKN=PA�KBBE?AN�QJ@AN�Y�����	G
�KB�PDA�$A@AN=H�$KK@�"NQC�=J@�!KOIAPE?��?P
���1P=P�������=O�=IAJ@A@����3�1�!��Y�����	G
�SANA�=LLNKLNE=PA�QJ@ANUnited States v.
Dotterweich�����3�1������	����
���?IA�+=NGAPO�'J?��EO�=�J=PEKJ=H�NAP=EH�BKK@�?D=EJ
SEPD�=LLNKTEI=PAHU�������AILHKUAAO�����NAP=EH�KQPHAPO����CAJAN=H�S=NADKQOAO
=J@�BKQN�OLA?E=H�S=NADKQOAO��'PO�DA=@MQ=NPANO�EJ?HQ@EJC�PDA�KBBE?A�KB�PDA�LNAOE@AJP
NAOLKJ@AJP�.=NG�SDK�EO�?DEAB�ATA?QPERA�KBBE?AN�KB�PDA�?KNLKN=PEKJ�=NA�HK?=PA@�EJ
.DEH=@AHLDE=�.AJJOUHR=JE=��'J�=�BERA�?KQJP�EJBKNI=PEKJ�BEHA@�EJ�PDA�3JEPA@�1P=PAO
"EOPNE?P�!KQNP�BKN�PDA�"EOPNE?P�KB�+=NUH=J@�PDA�%KRANJIAJP�?D=NCA@��?IA�=J@
NAOLKJ@AJP�SEPD�REKH=PEKJO�KB�PDA�$A@AN=H�$KK@�"NQC�=J@�!KOIAPE?��?P��#=?D�?KQJP
KB�PDA�EJBKNI=PEKJ�=HHACA@�PD=P�PDA�@ABAJ@=JPO�D=@�NA?AERA@�BKK@�PD=P�D=@�>AAJ
ODELLA@�EJ�EJPANOP=PA�?KIIAN?A�=J@�PD=P�SDEHA�PDA�BKK@�S=O�>AEJC�DAH@�BKN�O=HA�EJ
�?IAaO� =HPEIKNA�S=NADKQOA�BKHHKSEJC�ODELIAJP�EJ�EJPANOP=PA�?KIIAN?A�PDAU
?=QOA@�EP�PK�>A�DAH@�EJ�=�>QEH@EJC�=??AOOE>HA�PK�NK@AJPO�=J@�PK�>A�ATLKOA@�PK
?KJP=IEJ=PEKJ�>U�NK@AJPO��2DAOA�=?PO�SANA�=HHACA@�PK�D=RA�NAOQHPA@�EJ�PDA�BKK@aO
>AEJC�=@QHPAN=PA@�SEPDEJ�PDA�IA=JEJC�KB����3�1�!��YY�����	=
	�
�=J@�	�
�EJ�REKH=PEKJ
KB����3�1�!��Y�����	G
�

�?IA�LHA=@A@�CQEHPU�PK�A=?D�?KQJP�KB�PDA�EJBKNI=PEKJ��0AOLKJ@AJP�LHA=@A@�JKP
CQEHPU��2DA�ARE@AJ?A�=P�PNE=H�@AIKJOPN=PA@�PD=P�EJ��LNEH������PDA�$KK@�=J@�"NQC
�@IEJEOPN=PEKJ�	$"�
�=@REOA@�NAOLKJ@AJP�>U�HAPPAN�KB�EJO=JEP=NU�?KJ@EPEKJO�EJ
�?IAaO�.DEH=@AHLDE=�S=NADKQOA��'J������PDA�$"��BKQJ@�PD=P�OEIEH=N�?KJ@EPEKJO

!D=LPAN���!NEIEJ=H�*=S

����!=OAO ���



ATEOPA@�EJ�PDA�BENIaO� =HPEIKNA�S=NADKQOA���J�$"��?KJOQIAN�O=BAPU�KBBE?AN�PAOPEBEA@
?KJ?ANJEJC�ARE@AJ?A�KB�NK@AJP�EJBAOP=PEKJ�=J@�KPDAN�EJO=JEP=NU�?KJ@EPEKJO
@EO?KRANA@�@QNEJC�=����@=U�EJOLA?PEKJ�KB�PDA� =HPEIKNA�S=NADKQOA�EJ�,KRAI>AN�=J@
"A?AI>AN�������&A�=HOK�NAH=PA@�PD=P�=�OA?KJ@�EJOLA?PEKJ�KB�PDA�S=NADKQOA�D=@�>AAJ
?KJ@Q?PA@�EJ�+=N?D�������-J�PD=P�K??=OEKJ�PDA�EJOLA?PKNO�BKQJ@�PD=P�PDANA�D=@
>AAJ�EILNKRAIAJP�EJ�PDA�O=JEP=NU�?KJ@EPEKJO�>QP�PD=P�^PDANA�S=O�OPEHH�ARE@AJ?A�KB
NK@AJP�=?PEREPU�EJ�PDA�>QEH@EJC�=J@�EJ�PDA�S=NADKQOAO�=J@�SA�BKQJ@�OKIA�NK@AJP�
?KJP=IEJ=PA@�HKPO�KB�BKK@�EPAIO�_

2DA�%KRANJIAJP�=HOK�LNAOAJPA@�PAOPEIKJU�>U�PDA�!DEAB�KB�!KILHE=J?A�KB�PDA�$"�aO
 =HPEIKNA�KBBE?A�SDK�EJBKNIA@�NAOLKJ@AJP�>U�HAPPAN�KB�PDA�?KJ@EPEKJO�=P�PDA
 =HPEIKNA�S=NADKQOA�=BPAN�PDA�BENOP�EJOLA?PEKJ��2DANA�S=O�PAOPEIKJU�>U��?IAaO
 =HPEIKNA�@EREOEKJ�RE?A�LNAOE@AJP�SDK�D=@�NAOLKJ@A@�PK�PDA�HAPPAN�KJ�>AD=HB�KB
�?IA�=J@�NAOLKJ@AJP�=J@�SDK�@AO?NE>A@�PDA�OPALO�P=GAJ�PK�NAIA@U�PDA�EJO=JEP=NU
?KJ@EPEKJO�@EO?KRANA@�>U�>KPD�EJOLA?PEKJO��2DA�%KRANJIAJPaO�BEJ=H�SEPJAOO��?IAaO
RE?A�LNAOE@AJP�BKN�HAC=H�=BB=ENO�=J@�=OOEOP=JP�OA?NAP=NU�E@AJPEBEA@�NAOLKJ@AJP�=O�PDA
LNAOE@AJP�=J@�?DEAB�ATA?QPERA�KBBE?AN�KB�PDA�?KIL=JU�=J@�NA=@�=�>UH=S�LNAO?NE>EJC
PDA�@QPEAO�KB�PDA�?DEAB�ATA?QPERA�KBBE?AN��&A�PAOPEBEA@�PD=P�NAOLKJ@AJP�BQJ?PEKJA@�>U
@AHAC=PEJC�^JKNI=H�KLAN=PEJC�@QPEAO_�EJ?HQ@EJC�O=JEP=PEKJ�>QP�PD=P�DA�NAP=EJA@
^?ANP=EJ�PDEJCO�SDE?D�=NA�PDA�>EC�>NK=@�LNEJ?ELHAO�KB�PDA�KLAN=PEKJ�KB�PDA
?KIL=JU�=J@�D=@�^PDA�NAOLKJOE>EHEPU�KB�OAAEJC�PD=P�PDAU�=HH�SKNG�PKCAPDAN�_

�P�PDA�?HKOA�KB�PDA�%KRANJIAJPaO�?=OA�EJ�?DEAB�NAOLKJ@AJP�IKRA@�BKN�=�FQ@CIAJP�KB
=?MQEPP=H�KJ�PDA�CNKQJ@�PD=P�^PDA�ARE@AJ?A�EJ�?DEAB�D=O�ODKSJ�PD=P�+N��.=NG�EO�JKP
LANOKJ=HHU�?KJ?ANJA@�EJ�PDEO�$KK@�=J@�"NQC�REKH=PEKJ�_�2DA�PNE=H�FQ@CA�@AJEA@�PDA
IKPEKJ�OP=PEJC�PD=PUnited States v. Dotterweich�����3�1������	����
�S=O�?KJPNKHHEJC�

0AOLKJ@AJP�S=O�PDA�KJHU�@ABAJOA�SEPJAOO��&A�PAOPEBEA@�PD=P�=HPDKQCD�=HH�KB��?IAaO
AILHKUAAO�SANA�EJ�=�OAJOA�QJ@AN�DEO�CAJAN=H�@ENA?PEKJ�PDA�?KIL=JU�D=@�=J
^KNC=JEV=PEKJ=H�OPNQ?PQNA�BKN�NAOLKJOE>EHEPEAO�BKN�?ANP=EJ�BQJ?PEKJO_�=??KN@EJC�PK
SDE?D�@EBBANAJP�LD=OAO�KB�EPO�KLAN=PEKJ�SANA�^=OOECJA@�PK�EJ@ERE@Q=HO�SDK�EJ�PQNJ
D=RA�OP=BB�=J@�@AL=NPIAJPO�QJ@AN�PDAI�_�&A�E@AJPEBEA@�PDKOA�EJ@ERE@Q=HO
NAOLKJOE>HA�BKN�O=JEP=PEKJ�=J@�NAH=PA@�PD=P�QLKJ�NA?AELP�KB�PDA�(=JQ=NU������$"�
HAPPAN�DA�D=@�?KJBANNA@�SEPD�PDA�RE?A�LNAOE@AJP�BKN�HAC=H�=BB=ENO�SDK�EJBKNIA@�DEI
PD=P�PDA� =HPEIKNA�@EREOEKJ�RE?A�LNAOE@AJP�^S=O�EJRAOPEC=PEJC�PDA�OEPQ=PEKJ
EIIA@E=PAHU�=J@�SKQH@�>A�P=GEJC�?KNNA?PERA�=?PEKJ�=J@�SKQH@�>A�LNAL=NEJC�=
OQII=NU�KB�PDA�?KNNA?PERA�=?PEKJ�PK�NALHU�PK�PDA�HAPPAN�_�0AOLKJ@AJP�OP=PA@�PD=P�DA
@E@�JKP�^>AHEARA�PDANA�S=O�=JUPDEJC�9DA;�?KQH@�D=RA�@KJA�IKNA�?KJOPNQ?PERAHU�PD=J
SD=P�9DA;�BKQJ@�S=O�>AEJC�@KJA�_

-J�?NKOO�AT=IEJ=PEKJ�NAOLKJ@AJP�?KJ?A@A@�PD=P�LNKRE@EJC�O=JEP=NU�?KJ@EPEKJO�BKN
BKK@�KBBANA@�BKN�O=HA�PK�PDA�LQ>HE?�S=O�OKIAPDEJC�PD=P�DA�S=O�^NAOLKJOE>HA�BKN�EJ�PDA
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AJPENA�KLAN=PEKJ�KB�PDA�?KIL=JU_�=J@�DA�OP=PA@�PD=P�EP�S=O�KJA�KB�I=JU�LD=OAO�KB
PDA�?KIL=JU�PD=P�DA�=OOECJA@�PK�^@ALAJ@=>HA�OQ>KN@EJ=PAO�_�0AOLKJ@AJP�S=O�=OGA@
=>KQP�=J@�KRAN�PDA�K>FA?PEKJO�KB�DEO�?KQJOAH�=@IEPPA@�NA?AEREJC�PDA��LNEH�����
HAPPAN�=@@NAOOA@�PK�DEI�BNKI�PDA�$"��NAC=N@EJC�EJO=JEP=NU�?KJ@EPEKJO�=P��?IAaO
.DEH=@AHLDE=�S=NADKQOA��&A�=?GJKSHA@CA@�PD=P�SEPD�PDA�AT?ALPEKJ�KB�PDA�@EREOEKJ
RE?A�LNAOE@AJP�PDA�O=IA�EJ@ERE@Q=HO�D=@�NAOLKJOE>EHEPU�BKN�O=JEP=PEKJ�EJ�>KPD
 =HPEIKNA�=J@�.DEH=@AHLDE=��$EJ=HHU�EJ�NAOLKJOA�PK�MQAOPEKJO�?KJ?ANJEJC�PDA
.DEH=@AHLDE=�=J@� =HPEIKNA�EJ?E@AJPO�NAOLKJ@AJP�=@IEPPA@�PD=P�PDA� =HPEIKNA
LNK>HAI�EJ@E?=PA@�PDA�OUOPAI�BKN�D=J@HEJC�O=JEP=PEKJ�^S=OJaP�SKNGEJC�LANBA?PHU_
=J@�PD=P�=O��?IAaO�?DEAB�ATA?QPERA�KBBE?AN�DA�S=O�^NAOLKJOE>HA�BKN�=JU�NAOQHP�SDE?D
K??QNO�EJ�KQN�?KIL=JU�_

�P�PDA�?HKOA�KB�PDA�ARE@AJ?A�NAOLKJ@AJPaO�NAJASA@�IKPEKJ�BKN�=�FQ@CIAJP�KB
=?MQEPP=H�S=O�@AJEA@��2DA�NAHAR=JP�LKNPEKJ�KB�PDA�PNE=H�FQ@CAaO�EJOPNQ?PEKJO�PK�PDA
FQNU�?D=HHAJCA@�>U�NAOLKJ@AJP�EO�OAP�KQP�EJ�PDA�I=NCEJ��0AOLKJ@AJPaO�?KQJOAH
K>FA?PA@�PK�PDA�EJOPNQ?PEKJO�KJ�PDA�CNKQJ@�PD=P�PDAU�B=EHA@�B=ENHU�PK�NABHA?P�KQN
@A?EOEKJ�EJUnited States v. Dotterweich supra�=J@�PK�@ABEJA�^`NAOLKJOE>HA
NAH=PEKJODEL�a_�2DA�PNE=H�FQ@CA�KRANNQHA@�PDA�K>FA?PEKJ��2DA�FQNU�BKQJ@�NAOLKJ@AJP
CQEHPU�KJ�=HH�?KQJPO�KB�PDA�EJBKNI=PEKJ�=J@�DA�S=O�OQ>OAMQAJPHU�OAJPAJ?A@�PK�L=U�=
BEJA�KB�����KJ�A=?D�?KQJP��2DA�!KQNP�KB��LLA=HO�NARANOA@�PDA�?KJRE?PEKJ�=J@
NAI=J@A@�BKN�=�JAS�PNE=H�

�����

2DA�MQAOPEKJ�LNAOAJPA@�>U�PDA�%KRANJIAJPaO�LAPEPEKJ�BKN�?ANPEKN=NE�EJUnited States
v. Dotterweich�=J@�PDA�BK?QO�KB�PDEO�!KQNPaO�KLEJEKJ�S=O�SDAPDAN�PDA�I=J=CAN�KB�=
?KNLKN=PEKJ�=O�SAHH�=O�PDA�?KNLKN=PEKJ�EPOAHB�I=U�>A�LNKOA?QPA@�QJ@AN�PDA�$A@AN=H
$KK@�"NQC�=J@�!KOIAPE?��?P�KB������BKN�PDA�EJPNK@Q?PEKJ�KB�IEO>N=J@A@�=J@
=@QHPAN=PA@�=NPE?HAO�EJPK�EJPANOP=PA�?KIIAN?A��'JDotterweich�=�FQNU�D=@�@EO=CNAA@
=O�PK�PDA�?KNLKN=PEKJ�=�FK>>AN�LQN?D=OEJC�@NQCO�BNKI�I=JQB=?PQNANO�=J@�ODELLEJC
PDAI�EJ�EJPANOP=PA�?KIIAN?A�QJ@AN�EPO�KSJ�H=>AH�>QP�D=@�?KJRE?PA@�"KPPANSAE?D
PDA�?KNLKN=PEKJaO�LNAOE@AJP�=J@�CAJAN=H�I=J=CAN��2DA�!KQNP�KB��LLA=HO�NARANOA@
PDA�?KJRE?PEKJ�KJ�PDA�CNKQJ@�PD=P�KJHU�PDA�@NQC�@A=HAN�SDAPDAN�?KNLKN=PEKJ�KN
EJ@ERE@Q=H�S=O�OQ>FA?P�PK�PDA�?NEIEJ=H�LNKREOEKJO�KB�PDA��?P�=J@�PD=P�SDANA�PDA
@A=HAN�S=O�=�?KNLKN=PEKJ�=J�EJ@ERE@Q=H�?KJJA?PA@�PDANASEPD�IECDP�>A�DAH@
LANOKJ=HHU�KJHU�EB�DA�S=O�KLAN=PEJC�PDA�?KNLKN=PEKJ�=O�DEO�`=HPAN�ACK�a

'J�NARANOEJC�PDA�FQ@CIAJP�KB�PDA�!KQNP�KB��LLA=HO�=J@�NAEJOP=PEJC�"KPPANSAE?DaO
?KJRE?PEKJ�PDEO�!KQNP�HKKGA@�PK�PDA�LQNLKOAO�KB�PDA��?P�=J@�JKPA@�PD=P�PDAU�^PKQ?D
LD=OAO�KB�PDA�HERAO�=J@�DA=HPD�KB�LAKLHA�SDE?D�EJ�PDA�?EN?QIOP=J?AO�KB�IK@ANJ
EJ@QOPNE=HEOI�=NA�H=NCAHU�>AUKJ@�OAHB�LNKPA?PEKJ��'P�K>OANRA@�PD=P�PDA��?P�EO�KB�^=
JKS�B=IEHE=N�PULA_�SDE?D�^@EOLAJOAO�SEPD�PDA�?KJRAJPEKJ=H�NAMQENAIAJP�BKN
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?NEIEJ=H�?KJ@Q?P�=S=NAJAOO�KB�OKIA�SNKJC@KEJC��'J�PDA�EJPANAOP�KB�PDA�H=NCAN�CKK@
EP�LQPO�PDA�>QN@AJ�KB�=?PEJC�=P�D=V=N@�QLKJ�=�LANOKJ�KPDANSEOA�EJJK?AJP�>QP
OP=J@EJC�EJ�NAOLKJOE>HA�NAH=PEKJ�PK�=�LQ>HE?�@=JCAN��!AJPN=H�PK�PDA�!KQNPaO
?KJ?HQOEKJ�PD=P�EJ@ERE@Q=HO�KPDAN�PD=J�LNKLNEAPKNO�=NA�OQ>FA?P�PK�PDA�?NEIEJ=H
LNKREOEKJO�KB�PDA��?P�S=O�PDA�NA=HEPU�PD=P�PDA�KJHU�S=U�EJ�SDE?D�=�?KNLKN=PEKJ�?=J
=?P�EO�PDNKQCD�PDA�EJ@ERE@Q=HO�SDK�=?P�KJ�EPO�>AD=HB�

�����

2DA�!KQNP�NA?KCJEVA@�PD=P�>A?=QOA�PDA��?P�@EOLAJOAO�SEPD�PDA�JAA@�PK�LNKRA
^?KJO?EKQOJAOO�KB�SNKJC@KEJC_�EP�I=U�NAOQHP�EJ�D=N@ODEL�ARAJ�=O�=LLHEA@�PK�PDKOA
SDK�OD=NA�^NAOLKJOE>EHEPU�EJ�PDA�>QOEJAOO�LNK?AOO�NAOQHPEJC�EJ_�=�REKH=PEKJ�[2DA
NQHA�PD=P�?KNLKN=PA�AILHKUAAO�SDK�D=RA�^=�NAOLKJOE>HA�OD=NA�EJ�PDA�BQNPDAN=J?A�KB
PDA�PN=JO=?PEKJ�SDE?D�PDA�OP=PQPA�KQPH=SO_�=NA�OQ>FA?P�PK�PDA�?NEIEJ=H�LNKREOEKJO�KB
PDA��?P�S=O�JKP�BKNIQH=PA@�EJ�=�R=?QQI��!B�Morissette v. United States�����3�1�����
����	����
��!=OAO�QJ@AN�PDA�$A@AN=H�$KK@�=J@�"NQCO��?P�KB������NABHA?PA@�PDA�REAS
>KPD�PD=P�GJKSHA@CA�KN�EJPAJP�SANA�JKP�NAMQENA@�PK�>A�LNKRA@�EJ�LNKOA?QPEKJO
QJ@AN�EPO�?NEIEJ=H�LNKREOEKJO�=J@�PD=P�NAOLKJOE>HA�?KNLKN=PA�=CAJPO�?KQH@�>A
OQ>FA?PA@�PK�PDA�HE=>EHEPU�PDANA>U�EILKOA@�

�����

2DA�N=PEKJ=HA�KB�PDA�EJPANLNAP=PEKJ�CERAJ�PDA��?P�EJDotterweichÉD=O�>AAJ�?KJBENIA@
EJ�KQN�OQ>OAMQAJP�?=OAO��2DQO�PDA�!KQNP�D=O�NA=BBENIA@�PDA�LNKLKOEPEKJ�PD=P�PDA
LQ>HE?�EJPANAOP�EJ�PDA�LQNEPU�KB�EPO�BKK@�EO�OK�CNA=P�=O�PK�S=NN=JP�PDA�EILKOEPEKJ�KB
PDA�DECDAOP�OP=J@=N@�KB�?=NA�KJ�@EOPNE>QPKNO�

2DQODotterweich=J@�PDA�?=OAO�SDE?D�D=RA�BKHHKSA@�NARA=H�PD=P�EJ�LNKRE@EJC
O=J?PEKJO�SDE?D�NA=?D�=J@�PKQ?D�PDA�EJ@ERE@Q=HO�SDK�ATA?QPA�PDA�?KNLKN=PA
IEOOEKJ]=J@�PDEO�EO�>U�JK�IA=JO�JA?AOO=NEHU�?KJBEJA@�PK�=�OEJCHA�?KNLKN=PA�=CAJP�KN
AILHKUAA]PDA��?P�EILKOAO�JKP�KJHU�=�LKOEPERA�@QPU�PK�OAAG�KQP�=J@�NAIA@U
REKH=PEKJO�SDAJ�PDAU�K??QN�>QP�=HOK�=J@�LNEI=NEHU�=�@QPU�PK�EILHAIAJP�IA=OQNAO
PD=P�SEHH�EJOQNA�PD=P�REKH=PEKJO�SEHH�JKP�K??QN��2DA�NAMQENAIAJPO�KB�BKNAOECDP�=J@
RECEH=J?A�EILKOA@�KJ�NAOLKJOE>HA�?KNLKN=PA�=CAJPO�=NA�>AUKJ@�MQAOPEKJ�@AI=J@EJC
=J@�LAND=LO�KJANKQO�>QP�PDAU�=NA�JK�IKNA�OPNEJCAJP�PD=J�PDA�LQ>HE?�D=O�=�NECDP�PK
ATLA?P�KB�PDKOA�SDK�RKHQJP=NEHU�=OOQIA�LKOEPEKJO�KB�=QPDKNEPU�EJ�>QOEJAOO
AJPANLNEOAO�SDKOA�OANRE?AO�=J@�LNK@Q?PO�=BBA?P�PDA�DA=HPD�=J@�SAHH�>AEJC�KB�PDA
LQ>HE?�PD=P�OQLLKNPO�PDAI�
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0A=@EJC�PDA�AJPENA�?D=NCA�O=PEOBEAO�QO�PD=P�PDA�FQNUaO�=PPAJPEKJ�S=O�=@AMQ=PAHU
BK?QOA@�KJ�PDA�EOOQA�KB�NAOLKJ@AJPaO�=QPDKNEPU�SEPD�NAOLA?P�PK�PDA�?KJ@EPEKJO�PD=P
BKNIA@�PDA�>=OEO�KB�PDA�=HHACA@�REKH=PEKJO��4EASA@�=O�=�SDKHA�PDA�?D=NCA�@E@�JKP
LANIEP�PDA�FQNU�PK�BEJ@�CQEHP�OKHAHU�KJ�PDA�>=OEO�KB�NAOLKJ@AJPaO�LKOEPEKJ�EJ�PDA
?KNLKN=PEKJ��N=PDAN�EP�B=ENHU�=@REOA@�PDA�FQNU�PD=P�PK�BEJ@�CQEHP�EP�IQOP�BEJ@
NAOLKJ@AJP�^D=@�=�NAOLKJOE>HA�NAH=PEKJ�PK�PDA�OEPQ=PEKJ_�=J@�^>U�RENPQA�KB�DEO
LKOEPEKJ[D=@[=QPDKNEPU�=J@�NAOLKJOE>EHEPU_�PK�@A=H�SEPD�PDA�OEPQ=PEKJ�

2DA�OEPQ=PEKJ�NABANNA@�PK�?KQH@�KJHU�>A�^BKK@[DAH@�EJ�QJO=JEP=NU�?KJ@EPEKJO�EJ�=
S=NADKQOA�SEPD�PDA�NAOQHP�PD=P�EP�?KJOEOPA@�EJ�L=NP�KB�BEHPD�KN[I=U�D=RA�>AAJ
?KJP=IEJ=PA@�SEPD�BEHPD�_

-QN�?KJ?HQOEKJ�PD=P�PDA�!KQNP�KB��LLA=HO�ANNA@�EJ�EPO�NA=@EJC�KB�PDA�FQNU�?D=NCA
OQCCAOPO�=O�SAHH�KQN�@EO=CNAAIAJP�SEPD�PD=P�?KQNP�?KJ?ANJEJC�PDA�=@IEOOE>EHEPU�KB
ARE@AJ?A�@AIKJOPN=PEJC�PD=P�NAOLKJ@AJP�S=O�=@REOA@�>U�PDA�$"��EJ������KB
EJO=JEP=NU�?KJ@EPEKJO�EJ��?IAaO�.DEH=@AHLDE=�S=NADKQOA��5A�=NA�O=PEOBEA@�PD=P�PDA
�?P�EILKOAO�PDA�DECDAOP�OP=J@=N@�KB�?=NA�=J@�LANIEPO�?KJRE?PEKJ�KB�NAOLKJOE>HA
?KNLKN=PA�KBBE?E=HO�SDK�EJ�HECDP�KB�PDEO�OP=J@=N@�KB�?=NA�D=RA�PDA�LKSAN�PK�LNARAJP
KN�?KNNA?P�REKH=PEKJO�KB�EPO�LNKREOEKJO�

�����
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CASE QUESTIONS

�� "E@�.=NG�D=RA�?NEIEJ=H�EJPAJP�PK�LQP�=@QHPAN=PA@�BKK@�EJPK�?KIIAN?A��'B
JKP�DKS�?=J�.=NGaO�?KJ@Q?P�>A�?NEIEJ=HEVA@�

�� 2K�CAP�=�?KJRE?PEKJ�SD=P�@KAO�PDA�LNKOA?QPKN�D=RA�PK�ODKS�KPDAN�PD=J
PD=P�.=NG�S=O�PDA�!#-�KB��?IA�=J@�PDANABKNA�NAOLKJOE>HA�BKN�SD=P�DEO
?KIL=JU�@E@�KN�@E@JaP�@K�
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6.8 Summary and Exercises

Summary

!NEIEJ=H�H=S�EO�PD=P�>N=J?D�KB�H=S�CKRANJEJC�KBBAJOAO�=C=EJOP�OK?EAPU��+KOP�?NEIEJ=H�H=S�NAMQENAO�=�OLA?EBE?
EJPAJP�PK�?KIIEP�PDA�LNKDE>EPA@�=?P�	=HPDKQCD�=�RANU�BAS�A?KJKIE?�=?PO�I=@A�?NEIEJ=H�>U�IK@ANJ�HACEOH=PEKJ
@EOLAJOA�SEPD�PDA�NAMQENAIAJP�KB�EJPAJP
��'J�PDEO�S=U�?NEIEJ=H�H=S�@EBBANO�BNKI�IQ?D�KB�?EREH�H=S]BKN�AT=ILHA
BNKI�PDA�PKNP�KB�JACHECAJ?A�EJ�SDE?D�?=NAHAOOJAOO�N=PDAN�PD=J�EJPAJP�?=J�NAOQHP�EJ�HE=>EHEPU�

+=FKN�?NEIAO�=NA�GJKSJ�=O�BAHKJEAO��+EJKN�?NEIAO�=NA�GJKSJ�=O�IEO@AIA=JKNO��+KOP�LAKLHA�D=RA�=�CAJAN=H
JKPEKJ�=>KQP�B=IEHE=N�?NEIAO�OQ?D�=O�IQN@AN�=J@�PDABP�� QP�?KJRAJPEKJ=H�GJKSHA@CA�@KAO�JKP�OQBBE?A�BKN
QJ@ANOP=J@EJC�PA?DJE?=H�@EOPEJ?PEKJO�=IKJC�NAH=PA@�?NEIAO�OQ?D�=O�H=N?AJU�NK>>ANU�=J@�B=HOA�LNAPAJOAO��2DAOA
@EOPEJ?PEKJO�?=J�>A�EILKNP=JP�>A?=QOA�=J�EJ@ERE@Q=H�?=J�>A�BKQJ@�CQEHPU�JKP�IANAHU�BKN�?KIIEPPEJC�KJA�KB�PDA
=?PO�@ABEJA@�EJ�PDA�?NEIEJ=H�H=S�>QP�=HOK�BKN�=PPAILPEJC�KN�?KJOLENEJC�PK�?KIIEP�OQ?D�=J�=?P��'P�EO�QOQ=HHU�A=OEAN
PK�?KJRE?P�OKIAKJA�KB�=PPAILP�KN�?KJOLEN=?U�PD=J�PK�?KJRE?P�BKN�PDA�I=EJ�?NEIA�=J@�=�LANOKJ�EJRKHRA@�EJ�=
?KJOLEN=?U�PK�?KIIEP�=�BAHKJU�I=U�BEJ@�PD=P�RANU�HEPPHA�EO�NAMQENA@�PK�LQP�DEI�EJPK�OANEKQO�PNKQ>HA�

-B�I=FKN�?KJ?ANJ�PK�PDA�>QOEJAOO�ATA?QPERA�EO�SDEPA�?KHH=N�?NEIA�SDE?D�AJ?KIL=OOAO�=�DKOP�KB�KBBAJOAO
EJ?HQ@EJC�>NE>ANU�AI>AVVHAIAJP�BN=Q@�NAOPN=EJPO�KB�PN=@A�=J@�?KILQPAN�?NEIA���JUKJA�=??QOA@�KB�?NEIA
ODKQH@�GJKS�PD=P�PDAU�=HS=UO�D=RA�PDA�NECDP�PK�?KJOQHP�SEPD�=�H=SUAN�=J@�ODKQH@�=HS=UO�@K�OK�
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EXERCISES

��  EHH�EO�PDA�?DEAB�ATA?QPERA�KB�=�OI=HH�?KILQPAN�I=JQB=?PQNEJC�?KIL=JU
PD=P�@AOLAN=PAHU�JAA@O�BQJ@O�PK�?KJPEJQA�KLAN=PEJC��-JA�@=U�=�OPN=JCAN
?KIAO�PK� EHH�PK�EJ@Q?A�DEI�PK�P=GA�L=NP�EJ�=�?K?=EJA�OIQCCHEJC�@A=H�PD=P
SKQH@�JAP� EHH�IEHHEKJO�KB�@KHH=NO��3J>AGJKSJOP�PK� EHH�PDA�OPN=JCAN�EO�=J
QJ@AN?KRAN�LKHE?AI=J�� EHH�PAHHO�PDA�OPN=JCAN�PK�CK�=S=U��2DA�OPN=JCAN
LANOEOPO�=J@�=BPAN�BERA�IKJPDO�KB�=NCQEJC�=J@�?=FKHEJC�PDA�OPN=JCAN
SA=NO�@KSJ� EHHaO�SEHH�PK�NAOEOP�� EHH�=CNAAO�PK�P=GA�@AHERANU�KB�PDA�?K?=EJA
=J@�D=J@O�KRAN�=�@KSJ�L=UIAJP�KB��������PK�PDA�QJ@AN?KRAN�=CAJP
SDK�LNKILPHU�=NNAOPO�DEI�BKN�?KJOLEN=?U�PK�REKH=PA�PDA�J=N?KPE?O�H=SO�
5D=P�@ABAJOAO�@KAO� EHH�D=RA�

�� 7KQ�=NA�PDA�I=J=CAN�KB�=�>KKGOPKNA����?QOPKIAN�>A?KIAO�ENNEP=PA@�=P
D=REJC�PK�OP=J@�EJ�HEJA�=J@�>ACEJO�PK�ODKQP�=P�PDA�O=HAO?HANG�BKN�NABQOEJC
PK�S=EP�KJ�DEI��7KQ�?KIA�KQP�KB�UKQN�KBBE?A�=J@�=OG�PDA�?QOPKIAN�PK
?=HI�@KSJ��&A�ODKQPO�=P�UKQ��7KQ�PAHH�DEI�PK�HA=RA��&A�NABQOAO��1K�UKQ
=J@�PDA�O=HAO?HANG�LE?G�DEI�QL�=J@�ODKRA�DEI�>K@EHU�KQP�PDA�@KKN��&A
?=HHO�PDA�LKHE?A�PK�D=RA�UKQ�=NNAOPA@�BKN�=OO=QHP��1DKQH@�PDA�LKHE?A�=NNAOP
UKQ���OOQIEJC�PD=P�PDAU�@K�DKS�SKQH@�UKQ�@ABAJ@�UKQNOAHB�EJ�?KQNP�

�� +=NEHUJ�EO�=NNAOPA@�BKN�=NOKJ�=C=EJOP�=�JQ?HA=N�QPEHEPU�=�?NEIA�QJ@AN
>KPD�OP=PA�=J@�BA@AN=H�H=S��1DA�EO�?KJRE?PA@�EJ�OP=PA�?KQNP�=J@�OAJPAJ?A@
PK�BERA�UA=NO�EJ�F=EH��2DAJ�PDA�BA@AN=H�CKRANJIAJP�@A?E@AO�PK�LNKOA?QPA
DAN�BKN�PDA�O=IA�KBBAJOA��"KAO�ODA�D=RA�=�@KQ>HA�FAKL=N@U�@ABAJOA
=C=EJOP�PDA�BA@AN=H�LNKOA?QPEKJ�

�� 2A?PKJE?O�=�31�?KNLKN=PEKJ�EO�>E@@EJC�KJ�=�LNKFA?P�EJ�,ECANE=�=J@�EPO
AILHKUAA�SEJO�PDA�>E@�>U�OA?NAPHU�CEREJC���������PK�PDA�,ECANE=J�LQ>HE?
KBBE?E=H�PD=P�D=O�PDA�IKOP�O=U�=>KQP�SDE?D�?KIL=JU�SEHH�>A�=S=N@A@�PDA
?KJPN=?P��2DA�?KJPN=?P�EO�SKNPD�����IEHHEKJ�=J@�2A?PKJE?O�ATLA?PO�PK
I=GA�=P�HA=OP�����IEHHEKJ�KJ�PDA�LNKFA?P��&=O�=�?NEIA�QJ@AN�31�H=S�>AAJ
?KIIEPPA@�

�� 1QLLKOA�PD=P�PDA�!#-�KB�2A?PKJE?O�2A@�,AHOKJ�EO�JKP�=?PQ=HHU�EJRKHRA@
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Chapter 7

Introduction to Tort Law
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7.1 Purpose of Tort Laws
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Figure 7.1Dimensions of Tort Liability

Dimensions of Tort: Fault
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=�OAL=N=PA�H=SOQEP�PK�NA?KRAN�@=I=CAO�BKN�EJFQNEAO�PK�DEO�LANOKJ�B=IEHU�KN�LNKLANPU�

+KOP�PKNP�OQEPO�@K�JKP�NAHU�KJintentionalB=QHP��2DAU�=NA�>=OA@�N=PDAN�KJ�JACHECAJP
?KJ@Q?P�PD=P�EJ�PDA�?EN?QIOP=J?AO�EO�?=NAHAOO�KN�LKOAO�QJNA=OKJ=>HA�NEOGO�KB�?=QOEJC
@=I=CA��+KOP�=QPKIK>EHA�=??E@AJP�=J@�IA@E?=H�I=HLN=?PE?A�OQEPO�=NA�AT=ILHAO�KB
JACHECAJ?A�OQEPO�

2DA�B=QHP�@EIAJOEKJ�EO�=�?KJPEJQQI���P�KJA�AJ@�EO�PDA�@AHE>AN=PA�@AOENA�PK�@K�EJFQNU�
2DA�IE@@HA�CNKQJ@�EO�K??QLEA@�>U�?=NAHAOO�?KJ@Q?P���P�PDA�KPDAN�AJ@�EO�?KJ@Q?P�PD=P�� ��LANOKJ�KN�HAC=H�AJPEPU�PD=P

?KIIEPO�=�PKNP�
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IKOP�SKQH@�?KJOE@AN�AJPENAHU�>H=IAHAOO�EJ�PDA�IKN=H�OAJOA��2DA�@ABAJ@=JP�I=U
D=RA�K>OANRA@�=HH�LKOOE>HA�LNA?=QPEKJO�=J@�UAP�OPEHH�>A�DAH@�HE=>HA��2DEO�EO�?=HHA@
strict liability � ���J�AT=ILHA�EO�PD=P�EJ?QNNA@�>U�PDA�I=JQB=?PQNAN�KB�=�@ABA?PERA
LNK@Q?P�PD=P�EO�LH=?A@�KJ�PDA�I=NGAP�@AOLEPA�=HH�LKOOE>HA�LNA?=QPEKJO�EJ?HQ@EJC
MQ=HEPU�?KJPNKH�EJOLA?PEKJ��'J�I=JU�OP=PAO�EB�PDA�LNK@Q?P�?=QOAO�EJFQNU�PDA
I=JQB=?PQNAN�SEHH�>A�DAH@�HE=>HA�

Dimensions of Tort: Nature of Injury

2KNP�HE=>EHEPU�R=NEAO�>U�PDA�PULA�KB�EJFQNU�?=QOA@��2DA�IKOP�K>REKQO�PULA�EO�LDUOE?=H
D=NI�PK�PDA�LANOKJ�	=OO=QHP�>=PPANU�EJBHE?PEKJ�KB�AIKPEKJ=H�@EOPNAOO�JACHECAJP
ATLKOQNA�PK�PKTE?�LKHHQP=JPO�SNKJCBQH�@A=PD
�KN�LNKLANPU�	PNAOL=OO�JQEO=J?A
=NOKJ�EJPANBANAJ?A�SEPD�?KJPN=?P
��+AJP=H�OQBBANEJC�?=J�>A�NA@NAOOA@�EB�EP�EO�=�NAOQHP
KB�LDUOE?=H�EJFQNU�	A�C��ODK?G�=J@�@ALNAOOEKJ�BKHHKSEJC�=J�=QPKIK>EHA�=??E@AJP
���
BAS�OP=PAO�JKS�LANIEP�NA?KRANU�BKN�IAJP=H�@EOPNAOO�=HKJA�	=�IKPDANaO�ODK?G�=P
OAAEJC�DAN�OKJ�EJFQNA@�>U�=�?=N�SDEHA�>KPD�SANA�?NKOOEJC�PDA�OPNAAP
��-PDAN
LNKPA?PA@�EJPANAOPO�EJ?HQ@A�=�LANOKJaO�NALQP=PEKJ�	EJFQNA@�>U�@AB=I=PKNU
OP=PAIAJPO�KN�SNEPEJCO
�LNER=?U�	EJFQNA@�>U�PDKOA�SDK�@ERQHCA�OA?NAPO�KB�DEO
LANOKJ=H�HEBA
�=J@�A?KJKIE?�EJPANAOPO�	IEONALNAOAJP=PEKJ�PK�OA?QNA�=J�A?KJKIE?
=@R=JP=CA�?ANP=EJ�BKNIO�KB�QJB=EN�?KILAPEPEKJ
�

Dimensions of Tort: Excuses

��PDEN@�AHAIAJP�EJ�PDA�H=S�KB�PKNPO�EO�PDA�AT?QOA�BKN�?KIIEPPEJC�=J�=LL=NAJP�SNKJC�
2DA�H=S�@KAO�JKP�?KJ@AIJ�ARANU�=?P�PD=P�QHPEI=PAHU�NAOQHPO�EJ�EJFQNU�

-JA�?KIIKJ�NQHA�KB�AT?QHL=PEKJ�EOassumption of risk � ����>=OA>=HH�B=J�SDK�OEPO
=HKJC�PDA�PDEN@�>=OA�HEJA�?HKOA�PK�PDA�EJBEAH@�=OOQIAO�PDA�NEOG�PD=P�=�HEJA�@NERA�BKQH
>=HH�I=U�BHU�PKS=N@�DEI�=J@�OPNEGA�DEI��&A�SEHH�JKP�>A�LANIEPPA@�PK�?KILH=EJ�EJ
?KQNP�PD=P�PDA�>=PPAN�ODKQH@�D=RA�>AAJ�IKNA�?=NABQH�KN�PD=P�I=J=CAIAJP�ODKQH@
D=RA�AEPDAN�S=NJA@�DEI�KN�LQP�QL�=�LNKPA?PERA�>=NNEAN�

�JKPDAN�AT?QOA�EO�JACHECAJ?A�KB�PDA�LH=EJPEBB��'B�PSK�@NERANO�=NA�?=NAHAOO�=J@�DEP�A=?D
KPDAN�KJ�PDA�DECDS=U�OKIA�OP=PAO�SEHH�NABQOA�PK�LANIEP�AEPDAN�PK�NA?KRAN�BNKI�PDA
KPDAN��1PEHH�=JKPDAN�AT?QOA�EO�?KJOAJP��PSK�>KTANO�EJ�PDA�NEJC�?KJOAJP�PK�>AEJC
OPNQ?G�SEPD�BEOPO�	>QP�JKP�PK�>AEJC�>EPPAJ�KJ�PDA�A=N
�

Damages

1EJ?A�PDA�LQNLKOA�KB�PKNP�H=S�EO�PK�?KILAJO=PA�PDA�RE?PEI�BKN�D=NI�=?PQ=HHU�@KJA
@=I=CAO�=NA�QOQ=HHU�IA=OQNA@�>U�PDA�ATPAJP�KB�PDA�EJFQNU��#TLNAOOA@�EJ�IKJAU
PANIO�PDAOA�EJ?HQ@A�NALH=?AIAJP�KB�LNKLANPU�@AOPNKUA@�?KILAJO=PEKJ�BKN�HKOP

�� *E=>EHEPU�SEPDKQP�B=QHP��2DEO
I=U�=NEOA�SDAJ�PDA�@ABAJ@=JP
AJC=CAO�EJ�QHPN=D=V=N@KQO
=?PEREPEAO�KN�SDANA�@ABA?PERA
LNK@Q?P�?NA=PAO�=J
QJNA=OKJ=>HA�NEOG�KB�EJFQNU�PK
?KJOQIANO�KN�KPDANO�

�� ��@ABAJOA�PK�=�LH=EJPEBBaO�=?PEKJ
EJ�PKNP�SDANA�PDA�LH=EJPEBB�D=O
GJKSEJCHU�=J@�RKHQJP=NEHU
AJPANA@�EJPK�=�NEOGU�=?PEREPU
PD=P�NAOQHPO�EJ�EJFQNU�
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S=CAO�NAEI>QNOAIAJP�BKN�IA@E?=H�ATLAJOAO�=J@�@KHH=NO�PD=P�=NA�OQLLKOA@�PK
=LLNKTEI=PA�PDA�L=EJ�PD=P�EO�OQBBANA@��"=I=CAO�BKN�PDAOA�EJFQNEAO�=NA�?=HHA@
compensatory damages� �

'J�?ANP=EJ�EJOP=J?AO�PDA�?KQNPO�SEHH�LANIEP�=J�=S=N@�KBpunitive damages � ���O�PDA
SKN@punitiveEILHEAO�PDA�LQNLKOA�EO�PK�LQJEOD�PDA�@ABAJ@=JPaO�=?PEKJO�� A?=QOA�=
LQJEPERA�=S=N@�	OKIAPEIAO�?=HHA@�ATAILH=NU�@=I=CAO
�EO�=P�K@@O�SEPD�PDA�CAJAN=H
LQNLKOA�KB�PKNP�H=S�EP�EO�=HHKS=>HA�KJHU�EJ�=CCN=R=PA@�OEPQ=PEKJO��2DA�H=S�EJ�IKOP
OP=PAO�LANIEPO�NA?KRANU�KB�LQJEPERA�@=I=CAO�KJHU�SDAJ�PDA�@ABAJ@=JP�D=O
@AHE>AN=PAHU�?KIIEPPA@�=�SNKJC�SEPD�I=HE?EKQO�EJPAJP�KN�D=O�KPDANSEOA�@KJA
OKIAPDEJC�KQPN=CAKQO�

.QJEPERA�@=I=CAO�=NA�N=NAHU�=HHKSA@�EJ�JACHECAJ?A�?=OAO�BKN�PD=P�NA=OKJ�� QP�EB
OKIAKJA�OAPO�KQP�EJPAJPEKJ=HHU�=J@�I=HE?EKQOHU�PK�DQNP�=JKPDAN�LANOKJ�LQJEPERA
@=I=CAO�I=U�SAHH�>A�=LLNKLNE=PA��.QJEPERA�@=I=CAO�=NA�EJPAJ@A@�JKP�KJHU�PK
LQJEOD�PDA�SNKJC@KAN�>U�AT=?PEJC�=J�=@@EPEKJ=H�=J@�OKIAPEIAO�DA=RU�L=UIAJP
	PDA�AT=?P�=IKQJP�EO�HABP�PK�PDA�@EO?NAPEKJ�KB�FQNU�=J@�FQ@CA
�>QP�=HOK�PK�@APAN
KPDANO�BNKI�OEIEH=N�?KJ@Q?P��2DA�LQJEPERA�@=I=CA�=S=N@�D=O�>AAJ�OQ>FA?P�PK�DA=RU
?NEPE?EOI�EJ�NA?AJP�UA=NO�EJ�?=OAO�EJ�SDE?D�EP�D=O�>AAJ�=S=N@A@�=C=EJOP
I=JQB=?PQNANO��-JA�BA=N�EO�PD=P�DQCA�@=I=CA�=S=N@O�KJ�>AD=HB�KB�=�IQHPEPQ@A�KB
RE?PEIO�?KQH@�OSEBPHU�>=JGNQLP�PDA�@ABAJ@=JP��3JHEGA�?KILAJO=PKNU�@=I=CAO
LQJEPERA�@=I=CAO�=NA�P=T=>HA�

KEY TAKEAWAY

2DANA�=NA�PDNAA�GEJ@O�KB�PKNPO�=J@�EJ�PSK�KB�PDAI�	JACHECAJP�PKNPO�=J@�OPNE?P
HE=>EHEPU�PKNPO
�@=I=CAO�=NA�QOQ=HHU�HEIEPA@�PK�I=GEJC�PDA�RE?PEI�SDKHA
PDNKQCD�=J�AJBKN?A=>HA�FQ@CIAJP�BKN�IKJAU�@=I=CAO��2DAOA�?KILAJO=PKNU
@=I=CAO�=S=N@A@�>U�=�?KQNP�=??KILHEOD�KJHU�=LLNKTEI=PA�FQOPE?A�BKN�PDA
EJFQNEAO�KN�LNKLANPU�@=I=CA�?=QOA@�>U�=�PKNPBA=OKN��2KNP�H=SO�CK�=�OPAL
BQNPDAN�PKS=N@�@APANNAJ?A�>AUKJ@�?KILAJO=PEKJ�PK�PDA�LH=EJPEBB�EJ
K??=OEKJ=HHU�=S=N@EJC�LQJEPERA�@=I=CAO�=C=EJOP�=�@ABAJ@=JP��2DAOA�=NA
=HIKOP�=HS=UO�EJ�?=OAO�SDANA�=J�EJPAJPEKJ=H�PKNP�D=O�>AAJ�?KIIEPPA@�

�� �J�=S=N@�KB�IKJAU�@=I=CAO�PK
I=GA�PDA�LH=EJPEBB�SDKHA�=O
KLLKOA@�PK�=@@EPEKJ=H�@=I=CAO
	LQJEPERA
�PD=P�LQJEOD�PDA
@ABAJ@=JP�KN�I=GA�=J�AT=ILHA
KB�@ABAJ@=JP�

�� .QJEPERA�@=I=CAO�=NA�=S=N@A@
EJ�?=OAO�SDANA�PDA�?KJ@Q?P�KB
PDA�@ABAJ@=JP�EO�@AAIA@�PK�>A
OK�KQPN=CAKQO�PD=P�FQOPE?A�EO
KJHU�OANRA@�>U�=@@EJC�=
LAJ=HPU�KRAN�=J@�=>KRA
?KILAJO=PKNU�@=I=CAO�
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EXERCISES

�� 5DU�EO�@APANNAJ?A�JAA@A@�BKN�EJPAJPEKJ=H�PKNPO�	SDANA�LQJEPERA�@=I=CAO
=NA�=S=N@A@
�N=PDAN�PD=J�JACHECAJP�PKNPO�

�� 5DU�=NA�?KOPO�EILKOA@�KJ�KPDANO�SEPDKQP�PDAEN�?KJOAJP�LNK>HAI=PE?�BKN
=�I=NGAP�A?KJKIU��5D=P�EB�PDA�H=S�@E@�JKP�PNU�PK�NAEILKOA�PDA�RE?PEIaO
?KOPO�KJPK�PDA�PKNPBA=OKN��5D=P�SKQH@�=�PKP=HHU�JKJHEPECEKQO�OK?EAPU�>A
HEGA�

!D=LPAN���'JPNK@Q?PEKJ�PK�2KNP�*=S

����.QNLKOA�KB�2KNP�*=SO ���



7.2 Intentional Torts

LEARNING OBJECTIVES

�� "EOPEJCQEOD�EJPAJPEKJ=H�PKNPO�BNKI�KPDAN�GEJ@O�KB�PKNPO�
�� %ERA�PDNAA�AT=ILHAO�KB�=J�EJPAJPEKJ=H�PKNP]KJA�PD=P�?=QOAO�EJFQNU�PK�=

LANOKJ�KJA�PD=P�?=QOAO�EJFQNU�PK�LNKLANPU�=J@�KJA�PD=P�?=QOAO�EJFQNU�PK
=�NALQP=PEKJ�

2DA�=J=HUOEO�KB�IKOP�EJPAJPEKJ=H�PKNPO�EO�OPN=ECDPBKNS=N@�=J@�L=N=HHAHO�PDA
OQ>OP=JPERA�?NEIAO�=HNA=@U�@EO?QOOA@�EJ!D=LPAN����!NEIEJ=H�*=S���5DAJ�LDUOE?=H
EJFQNU�KN�@=I=CA�PK�LNKLANPU�EO�?=QOA@�PDANA�EO�N=NAHU�@A>=PA�KRAN�HE=>EHEPU�EB�PDA
LH=EJPEBB�@AHE>AN=PAHU�QJ@ANPKKG�PK�LNK@Q?A�PDA�D=NI��!ANP=EJ�KPDAN�EJPAJPEKJ=H
PKNPO�=NA�SKNPD�JKPEJC�BKN�PDAEN�NAHAR=J?A�PK�>QOEJAOO�

Assault and Battery

-JA�KB�PDA�IKOP�K>REKQO�EJPAJPEKJ=H�PKNPO�EO�=OO=QHP�=J@�>=PPANU�� KPD�?NEIEJ=H�H=S
=J@�PKNP�H=S�OANRA�PK�NAOPN=EJ�EJ@ERE@Q=HO�BNKI�QOEJC�LDUOE?=H�BKN?A�KJ�KPDANO�
�OO=QHP�EO�	�
�PDA�PDNA=P�KB�EIIA@E=PA�D=NI�KN�KBBAJOA�KB�?KJP=?P�KN�	�
�=JU�=?P�PD=P
SKQH@�=NKQOA�NA=OKJ=>HA�=LLNADAJOEKJ�KB�EIIEJAJP�D=NI�� =PPANU�EO�QJ=QPDKNEVA@
=J@�D=NIBQH�KN�KBBAJOERA�LDUOE?=H�?KJP=?P�SEPD�=JKPDAN�LANOKJ�PD=P�?=QOAO�EJFQNU�

-BPAJ�=J�=OO=QHP�NAOQHPO�EJ�>=PPANU�>QP�JKP�=HS=UO��'JWestern Union Telegraph Co. v.
Hill�BKN�AT=ILHA�PDA�@ABAJ@=JP�@E@�JKP�PKQ?D�PDA�LH=EJPEBBaO�SEBA�>QP�PDA�?=OA
LNAOAJPA@�=J�EOOQA�KB�LKOOE>HA�=OO=QHP�ARAJ�SEPDKQP�=J�=?PQ=H�>=PPANU��PDA�@ABAJ@=JP
AILHKUAA�=PPAILPA@�PK�GEOO�=�?QOPKIAN�=?NKOO�PDA�?KQJPANPKL�?KQH@J�P�MQEPA�NA=?D
DAN�>QP�JKJAPDAHAOO�?NA=PA@�=?PEKJ=>HA�BA=N�	KN�=O�PDA�?KQNP�LQP�EP
^=LLNADAJOEKJ_
�KJ�PDA�L=NP�KB�PDA�LH=EJPEBB�O�SEBA��'P�EO�=HOK�LKOOE>HA�PK�D=RA�=
>=PPANU�SEPDKQP�=J�=OO=QHP��$KN�AT=ILHA�EB�OKIAKJA�DEPO�UKQ�KJ�PDA�>=?G�KB�PDA
DA=@�SEPD�=J�ENKJ�OGEHHAP�=J@�UKQ�@E@JaP�OAA�EP�?KIEJC�PDANA�EO�=�>=PPANU�>QP�JK
=OO=QHP��*EGASEOA�EB��J@NA=�L=OOAO�KQP�BNKI�@NEJGEJC�PKK�IQ?D�=P�PDA�BN=PANJEPU
L=NPU�=J@�=�OPN=JCAN�	�J@NA
�GEOOAO�DAN�KJ�PDA�HELO�SDEHA�ODA�EO�L=OOA@�KQP�ODA
SKQH@�JKP�>A�=S=NA�KB�=JU�PDNA=P�KB�KBBAJOERA�?KJP=?P�=J@�SKQH@�D=RA�JK
=LLNADAJOEKJ�KB�=JU�D=NI��2DQO�PDANA�D=O�>AAJ�JK�PKNP�KB�=OO=QHP�>QP�ODA�?KQH@
=HHACA�PDA�PKNP�KB�>=PPANU��	2DA�MQAOPEKJ�KB�SD=P�@=I=CAO�EB�=JU�SKQH@�>A�=J
EJPANAOPEJC�=NCQIAJP�
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3J@AN�PDA�@K?PNEJA�KB�PN=JOBANNA@�EJPAJP�EB�"N=?K�=EIO�DEO�S=J@�=P�&=NNU�>QP�&=NNU
@Q?GO�FQOP�EJ�PEIA�=J@�PDA�EIL=?P�EO�BAHP�>U�&ANIEKJA�EJOPA=@�#JCHEOD�H=S�	=J@
�IANE?=J�H=S
�SKQH@�PN=JOBAN�"N=?KaO�EJPAJP�BNKI�PDA�P=NCAP�PK�PDA�=?PQ=H�RE?PEI�KB
PDA�=?P��2DQO�&ANIEKJA�?KQH@�OQA�"N=?K�BKN�>=PPANU�BKN�=JU�@=I=CAO�ODA�D=@
OQBBANA@�

False Imprisonment

2DA�PKNP�KB�B=HOA�EILNEOKJIAJP�KNECEJ=HHU�EILHEA@�=�HK?GEJC�QL�=O�EJ�=�LNEOKJ�>QP
PK@=U�EP�?=J�K??QN�EB�=�LANOKJ�EO�NAOPN=EJA@�EJ�=�NKKI�KN�=�?=N�KN�ARAJ�EB�DEO�KN�DAN
IKRAIAJPO�=NA�NAOPNE?PA@�SDEHA�S=HGEJC�@KSJ�PDA�OPNAAP��.AKLHA�D=RA�=�NECDP�PK�>A
BNAA�PK�CK�=O�PDAU�LHA=OA�=J@�=JUKJA�SDK�SEPDKQP�?=QOA�@ALNERAO�=JKPDAN�KB
LANOKJ=H�BNAA@KI�D=O�?KIIEPPA@�=�PKNP��"=I=CAO�=NA�=HHKSA@�BKN�PEIA�HKOP
@EO?KIBKNP�=J@�NAOQHPEJC�EHH�DA=HPD�IAJP=H�OQBBANEJC�DQIEHE=PEKJ�HKOO�KB�NALQP=PEKJ
KN�>QOEJAOO�=J@�ATLAJOAO�OQ?D�=O�=PPKNJAUOa�BAAO�EJ?QNNA@�=O�=�NAOQHP�KB�PDA
NAOPN=EJP�	OQ?D�=O�=�B=HOA�=NNAOP
�� QP�=O�PDA�?=OA�KBLester v. Albers Super Markets, Inc�
	1A?PEKJ������!=OAO�
�ODKSO�PDA�@ABAJ@=JP�IQOP�>A�ODKSJ�PK�D=RA�NAOPN=EJA@�PDA
LH=EJPEBB�EJ�KN@AN�BKN�@=I=CAO�PK�>A�=HHKSA@�

Intentional Infliction of Emotional Distress

3JPEH�NA?AJPHU�PDA�?KIIKJ�H=S�NQHA�S=O�PD=P�PDANA�?KQH@�>A�JK�NA?KRANU�BKN�=?PO
ARAJ�PDKQCD�EJPAJPEKJ=HHU�QJ@ANP=GAJ�PD=P�?=QOA@�LQNAHU�IAJP=H�KN�AIKPEKJ=H
@EOPNAOO��$KN�=�?=OA�PK�CK�PK�PDA�FQNU�PDA�?KQNPO�NAMQENA@�PD=P�PDA�IAJP=H�@EOPNAOO
NAOQHP�BNKI�OKIA�LDUOE?=H�EJFQNU��'J�NA?AJP�UA=NO�I=JU�?KQNPO�D=RA�KRANPDNKSJ�PDA
KH@AN�NQHA�=J@�JKS�NA?KCJEVA�PDA�OK�?=HHA@�JAS�PKNP��'J�=J�AILHKUIAJP�?KJPATP
DKSARAN�EP�EO�N=NA�PK�BEJ@�=�?=OA�SDANA�=�LH=EJPEBB�EO�=>HA�PK�NA?KRAN��2DA�IKOP
@EBBE?QHP�DQN@HA�EO�LNKREJC�PD=P�PDA�?KJ@Q?P�S=O�^ATPNAIA_�KN�^KQPN=CAKQO�_

'J�=J�A=NHU�!=HEBKNJE=�?=OA�>EHH�?KHHA?PKNO�?=IA�PK�PDA�@A>PKNaO�DKIA�NALA=PA@HU�=J@
PDNA=PAJA@�PDA�@A>PKNaO�LNACJ=JP�SEBA���IKJC�KPDAN�PDEJCO�PDAU�?H=EIA@�PD=P�PDA
SEBA�SKQH@�D=RA�PK�@AHERAN�DAN�?DEH@�EJ�LNEOKJ��2DA�SEBA�IEO?=NNEA@�=J@�D=@
AIKPEKJ=H�=J@�LDUOE?=H�?KILHE?=PEKJO��2DA�?KQNP�BKQJ@�PD=P�PDA�>AD=REKN�KB�PDA
?KHHA?PEKJ�?KIL=JUaO�PSK�=CAJPO�S=O�OQBBE?EAJPHU�KQPN=CAKQO�PK�LNKRA�PDA�PKNP�KB
EJPAJPEKJ=H�EJBHE?PEKJ�KB�AIKPEKJ=H�@EOPNAOO��'JRoche v. Stern	,AS�7KNG
�PDA�B=IKQO
?=>HA�PAHAREOEKJ�P=HG�ODKS�DKOP�&KS=N@�1PANJ�D=@�P=OPAHAOOHU�@EO?QOOA@�PDA�NAI=EJO
KB�"A>KN=D�0K?DA�=�PKLHAOO�@=J?AN�=J@�?=>HA�=??AOO�PAHAREOEKJ�DKOP�Roche v. Stern
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MQ=HEPU�=J@�IQOP�ODKS�PDA�ATPAJP�KB�PDA�A?KJKIE?�D=NI�=O�SAHH�

Absolute Privilege

1P=PAIAJPO�I=@A�@QNEJC�PDA�?KQNOA�KB�FQ@E?E=H�LNK?AA@EJCO�=NA�=>OKHQPAHU
LNEREHACA@�IA=JEJC�PD=P�PDAU�?=JJKP�OANRA�=O�PDA�>=OEO�BKN�=�@AB=I=PEKJ�OQEP�
�??QN=PA�=??KQJPO�KB�FQ@E?E=H�KN�KPDAN�LNK?AA@EJCO�=NA�=>OKHQPAHU�LNEREHACA@��=
JASOL=LAN�BKN�AT=ILHA�I=U�L=OO�KJ�PDA�OH=J@ANKQO�?KIIAJPO�KB�=�FQ@CA�EJ�?KQNP�
^(Q@E?E=H_�EO�>NK=@HU�?KJOPNQA@�PK�EJ?HQ@A�IKOP�LNK?AA@EJCO�KB�=@IEJEOPN=PERA
>K@EAO�KB�PDA�CKRANJIAJP��2DA�!KJOPEPQPEKJ�ATAILPO�IAI>ANO�KB�!KJCNAOO�BNKI
OQEPO�BKN�HE>AH�KN�OH=J@AN�BKN�=JU�OP=PAIAJPO�I=@A�EJ�?KJJA?PEKJ�SEPD�HACEOH=PERA
>QOEJAOO��2DA�?KQNPO�D=RA�?KJOPNQ?PA@�=�OEIEH=N�LNEREHACA�BKN�I=JU�ATA?QPERA�>N=J?D
KBBE?E=HO�
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Qualified Privilege

�>OKHQPA�LNEREHACAO�LANP=EJ�PK�PDKOA�EJ�PDA�LQ>HE?�OA?PKN����J=NNKSAN�LNEREHACA�ATEOPO
BKN�LNER=PA�?EPEVAJO��'J�CAJAN=H�=�OP=PAIAJP�PD=P�SKQH@�KPDANSEOA�>A�=?PEKJ=>HA�EO
DAH@�PK�>A�FQOPEBEA@�EB�I=@A�EJ�=�NA=OKJ=>HA�I=JJAN�=J@�BKN�=�NA=OKJ=>HA�LQNLKOA�
2DQO�UKQ�I=U�S=NJ�=�BNEAJ@�PK�>AS=NA�KB�@A=HEJC�SEPD�=�PDEN@�LANOKJ�=J@�EB�UKQ�D=@
NA=OKJ�PK�>AHEARA�PD=P�SD=P�UKQ�O=E@�S=O�PNQA�UKQ�=NA�LNEREHACA@�PK�EOOQA�PDA
S=NJEJC�ARAJ�PDKQCD�B=HOA��*EGASEOA�=J�AILHKUAA�I=U�S=NJ�=J�AILHKUAN�=>KQP
PDA�?KJ@Q?P�KN�?D=N=?PAN�KB�=�BAHHKS�KN�LNKOLA?PERA�AILHKUAA�=J@�=�L=NAJP�I=U
?KILH=EJ�PK�=�O?DKKH�>K=N@�=>KQP�PDA�?KILAPAJ?A�KN�?KJ@Q?P�KB�=�?DEH@aO�PA=?DAN�
2DANA�EO�=�HEJA�PK�>A�@N=SJ�DKSARAN�=J@�=�@ABAJ@=JP�SEPD�JKPDEJC�>QP�=J�E@HA
EJPANAOP�EJ�PDA�I=PPAN�	=J�^KBBE?EKQO�EJPANIA@@HAN_
�IQOP�P=GA�PDA�NEOG�PD=P�DEO
EJBKNI=PEKJ�EO�SNKJC�

'J������PDA�1QLNAIA�!KQNP�D=J@A@�@KSJ�EPO�DEOPKNE?�@A?EOEKJ�EJNew York Times v.
Sullivan�DKH@EJC�PD=P�QJ@AN�PDA�$ENOP��IAJ@IAJP�=�HE>AH�FQ@CIAJP�>NKQCDP�>U�=
LQ>HE?�KBBE?E=H�=C=EJOP�=�JASOL=LAN�?=JJKP�OP=J@�QJHAOO�PDA�LH=EJPEBB�D=O�ODKSJ
^=?PQ=H�I=HE?A_�SDE?D�EJ�PQNJ�S=O�@ABEJA@�=O�^GJKSHA@CA�PD=P�9PDA�OP=PAIAJP;�S=O
B=HOA�KN�SEPD�=�NA?GHAOO�@EONAC=N@�KB�SDAPDAN�EP�S=O�B=HOA�KN�JKP�_Times v. Sullivan
����31�����	����
� 'J�OQ>OAMQAJP�?=OAO�PDA�?KQNP�ATPAJ@A@�PDA�?KJOPEPQPEKJ=H
@K?PNEJA�BQNPDAN�=LLHUEJC�EP�JKP�IANAHU�PK�CKRANJIAJP�KBBE?E=HO�>QP�PKpublic
figures � �LAKLHA�SDK�RKHQJP=NEHU�LH=?A�PDAIOAHRAO�EJ�PDA�LQ>HE?�AUA�KN�SDK
EJRKHQJP=NEHU�BEJ@�PDAIOAHRAO�PDA�K>FA?PO�KB�LQ>HE?�O?NQPEJU��5DAPDAN�=�LNER=PA
LANOKJ�EO�KN�EO�JKP�=�LQ>HE?�BECQNA�EO�=�@EBBE?QHP�MQAOPEKJ�PD=P�D=O�OK�B=N�AHQ@A@
NECKNKQO�@ABEJEPEKJ�=J@�D=O�>AAJ�=JOSANA@�KJHU�BNKI�?=OA�PK�?=OA����!#-�KB�=
LNER=PA�?KNLKN=PEKJ�KN@EJ=NEHU�SEHH�>A�?KJOE@ANA@�=�LNER=PA�BECQNA�QJHAOO�DA�LQPO
DEIOAHB�EJ�PDA�LQ>HE?�AUA]BKN�AT=ILHA�>U�OP=NNEJC�EJ�PDA�?KIL=JUaO�PAHAREOEKJ
?KIIAN?E=HO�

Invasion of Privacy

2DA�NECDP�KB�LNER=?U]PDA�NECDP�^PK�>A�HAP�=HKJA_]@E@�JKP�NA?AERA�FQ@E?E=H
NA?KCJEPEKJ�QJPEH�PDA�PSAJPEAPD�?AJPQNU�=J@�EPO�HAC=H�BKNIQH=PEKJ�EO�OPEHH�ARKHREJC��'J
B=?P�PDANA�EO�JK�OEJCHA�NECDP�KB�LNER=?U��!KQNPO�=J@�?KIIAJP=PKNO�D=RA�@EO?ANJA@�=P
HA=OP�BKQN�@EBBANAJP�PULAO�KB�EJPANAOPO��	�
�PDA�NECDP�PK�?KJPNKH�PDA�=LLNKLNE=PEKJ�KB
UKQN�J=IA�=J@�LE?PQNA�BKN�?KIIAN?E=H�LQNLKOAO�	�
�PDA�NECDP�PK�>A�BNAA�KB�EJPNQOEKJ
KJ�UKQN�^LANOKJ=H�OL=?A_�KN�OA?HQOEKJ�	�
�BNAA@KI�BNKI�LQ>HE?�@EO?HKOQNA�KB
AI>=NN=OOEJC�=J@�EJPEI=PA�B=?PO�KB�UKQN�LANOKJ=H�HEBA�=J@�	�
�PDA�NECDP�JKP�PK�>A
LNAOAJPA@�EJ�=�^B=HOA�HECDP�_

��  =OA@�KJ�PDA�$ENOP��IAJ@IAJP
KB�PDA�31�!KJOPEPQPEKJ�=�LQ>HE?
BECQNA�?=JJKP�NA?KRAN�EJ�=
@AB=I=PEKJ�?=OA�QJHAOO�PDA
LH=EJPEBBaO�@AB=I=PEKJ�S=O�@KJA
SEPD�=?PQ=H�I=HE?A�
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Appropriation of Name or Likeness

2DA�A=NHEAOP�LNER=?U�EJPANAOP�NA?KCJEVA@�>U�PDA�?KQNPO�S=O�=LLNKLNE=PEKJ�KB�J=IA�KN
HEGAJAOO��OKIAKJA�AHOA�LH=?EJC�UKQN�LDKPKCN=LD�KJ�=�>EHH>K=N@�KN�?ANA=H�>KT�=O�=
IK@AH�KN�QOEJC�UKQN�J=IA�=O�AJ@KNOEJC�=�LNK@Q?P�KN�EJ�PDA�LNK@Q?P�J=IA����,AS
7KNG�OP=PQPA�I=GAO�EP�=�IEO@AIA=JKN�PK�QOA�PDA�J=IA�LKNPN=EP�KN�LE?PQNA�KB�=JU
LANOKJ�BKN�=@RANPEOEJC�LQNLKOAO�KN�BKN�PDA�LQNLKOAO�KB�PN=@A�	>QOEJAOO
�SEPDKQP�BENOP
K>P=EJEJC�SNEPPAJ�?KJOAJP��2DA�H=S�=HOK�LANIEPO�PDA�=CCNEARA@�LANOKJ�PK�OQA�=J@�PK
NA?KRAN�@=I=CAO�BKN�QJ=QPDKNEVA@�LNKBEPO�=J@�=HOK�PK�D=RA�PDA�?KQNP�AJFKEJ
	FQ@E?E=HHU�>HK?G
�=JU�BQNPDAN�QJ=QPDKNEVA@�QOA�KB�PDA�LH=EJPEBBaO�J=IA�HEGAJAOO�KN
EI=CA��2DEO�EO�L=NPE?QH=NHU�QOABQH�PK�?AHA>NEPEAO�

 A?=QOA�PDA�LQ>HEODEJC�=J@�=@RANPEOEJC�EJ@QOPNEAO�=NA�?KJ?AJPN=PA@�DA=REHU�EJ�,AS
7KNG�PDA�OP=PQPA�LH=UO�=J�EILKNP=JP�L=NP�EJ�=@RANPEOEJC�@A?EOEKJO�I=@A�PDNKQCDKQP
PDA�?KQJPNU��"A?E@EJC�SD=P�^?KIIAN?E=H_�KN�^PN=@A_�LQNLKOAO�=NA�EO�JKP�=HS=UO
A=OU��2DQO�=�JASOI=C=VEJA�I=U�QOA�=�>=OA>=HH�LH=UANaO�LE?PQNA�KJ�EPO�?KRAN�SEPDKQP
BENOP�K>P=EJEJC�SNEPPAJ�LANIEOOEKJ�>QP�=�?DK?KH=PA�I=JQB=?PQNAN�?KQH@�JKP�LQP�PDA
LH=UANaO�LE?PQNA�KJ�=�?=J@U�SN=LLAN�SEPDKQP�?KJOAJP�

Personal Space

-JA�BKNI�KB�EJPNQOEKJ�QLKJ�=�LANOKJaO�OKHEPQ@A]PNAOL=OO]D=O�HKJC�>AAJ�=?PEKJ=>HA
QJ@AN�?KIIKJ�H=S��.DUOE?=H�EJR=OEKJ�KB�DKIA�KN�KPDAN�LNKLANPU�EO�JKP�=�JAS�PKNP�
 QP�EJ�NA?AJP�UA=NO�PDA�JKPEKJ�KB�EJPNQOEKJ�D=O�>AAJ�>NK=@AJA@�?KJOE@AN=>HU��,KS
P=GEJC�LDKPKO�KB�OKIAKJA�AHOA�SEPD�UKQN�?AHH�LDKJA�EJ�=�HK?GAN�NKKI�?KQH@
?KJOPEPQPA�EJR=OEKJ�KB�PDA�NECDP�PK�LNER=?U��0A=@EJC�OKIAKJA�AHOAaO�I=EH�KN�A�I=EH
?KQH@�=HOK�?KJOPEPQPA�=J�EJR=OEKJ�KB�PDA�NECDP�PK�LNER=?U��.DKPKCN=LDEJC�OKIAKJA�KJ
=�?EPU�OPNAAP�EO�JKP�PKNPEKQO�>QP�OQ>OAMQAJP�QOA�KB�PDA�LDKPKCN=LD�?KQH@�>A�
5DAPDAN�PDA�EJR=OEKJ�EO�EJ�=�LQ>HE?�KN�LNER=PA�OL=?A�PDA�=IKQJP�KB�@=I=CAO�SEHH
@ALAJ@�KJ�DKS�PDA�EI=CA�KN�EJBKNI=PEKJ�EO�@EO?HKOA@�PK�KPDANO�

Public Disclosure of Embarassing Facts

!EN?QH=PEKJ�KB�B=HOA�OP=PAIAJPO�PD=P�@K�EJFQNU�PK�=�LANOKJ�=NA�=?PEKJ=>HA�QJ@AN�PDA
H=SO�KB�@AB=I=PEKJ��5D=P�=>KQP�PNQA�OP=PAIAJPO�PD=P�IECDP�>A�ARANU�>EP�=O
@=I=CEJC]BKN�AT=ILHA�@EO?HKOQNA�KB�OKIAKJAaO�EJ?KIA�P=T�NAPQNJ�NARA=HEJC�DKS
IQ?D�DA�A=NJA@��2DA�CAJAN=H�NQHA�EO�PD=P�EB�PDA�B=?PO�=NA�PNQHU�LNER=PA�=J@�KB�JK
^HACEPEI=PA_�?KJ?ANJ�PK�PDA�LQ>HE?�PDAJ�PDAEN�@EO?HKOQNA�EO�=�REKH=PEKJ�KB�PDA�NECDP�PK
LNER=?U�� QP�=�LANOKJ�SDK�EO�EJ�PDA�LQ>HE?�AUA�?=JJKP�?H=EI�PDA�O=IA�LNKPA?PEKJ�
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False Light

��BEJ=H�PULA�KB�LNER=?U�EJR=OEKJ�EO�PD=P�SDE?D�L=EJPO�=�B=HOA�LE?PQNA�EJ�=�LQ>HE?=PEKJ�
2DKQCD�B=HOA�EP�IECDP�JKP�>A�HE>AHKQO�OEJ?A�PDA�LQ>HE?=PEKJ�JAA@�?KJP=EJ�JKPDEJC
EJFQNEKQO�PK�NALQP=PEKJ��'J@AA@�PDA�LQ>HE?=PEKJ�IECDP�ARAJ�CHKNEBU�PDA�LH=EJPEBB
I=GEJC�DEI�OAAI�IKNA�DANKE?�PD=J�DA�=?PQ=HHU�EO��1Q>FA?P�PK�PDA�$ENOP��IAJ@IAJP
NAMQENAIAJP�PD=P�PDA�LH=EJPEBB�IQOP�ODKS�EJPAJP�KN�ATPNAIA�NA?GHAOOJAOO
OP=PAIAJPO�PD=P�LQP�=�LANOKJ�EJ�=�B=HOA�HECDP�HEGA�=�BE?PEKJ=HEVA@�>EKCN=LDU�=NA
=?PEKJ=>HA�

KEY TAKEAWAY

2DANA�=NA�I=JU�GEJ@O�KB�EJPAJPEKJ=H�PKNPO��1KIA�KB�PDAI�EJRKHRA�D=NI�PK�PDA
LDUOE?=H�LANOKJ�KN�PK�DEO�KN�DAN�LNKLANPU�NALQP=PEKJ�KN�BAAHEJCO�KN
A?KJKIE?�EJPANAOPO��'J�A=?D�?=OA�KB�EJPAJPEKJ=H�PKNP�PDA�LH=EJPEBB�IQOP�ODKS
PD=P�PDA�@ABAJ@=JP�EJPAJ@A@�D=NI�>QP�PDA�EJPAJP�PK�D=NI�@KAO�JKP�JAA@�PK
>A�@ENA?PA@�=P�=�L=NPE?QH=N�LANOKJ�=J@�JAA@�JKP�>A�I=HE?EKQO�=O�HKJC�=O�PDA
NAOQHPEJC�D=NI�EO�=�@ENA?P�?KJOAMQAJ?A�KB�PDA�@ABAJ@=JPaO�=?PEKJO�

EXERCISES

�� ,=IA�PSK�GEJ@O�KB�EJPAJPEKJ=H�PKNPO�PD=P�?KQH@�NAOQHP�EJ�@=I=CA�PK�=
>QOEJAOO�BENIaO�>KPPKI�HEJA�

�� ,=IA�PSK�GEJ@O�KB�EJPAJPEKJ=H�PKNPO�PD=P�=NA�>=OA@�KJ�LNKPA?PEKJ�KB�=
LANOKJaO�LNKLANPU�

�� 5DU�=NA�EJPAJPEKJ=H�PKNPO�IKNA�HEGAHU�PK�NAOQHP�EJ�=�RAN@E?P�JKP�KJHU�BKN
?KILAJO=PKNU�@=I=CAO�>QP�=HOK�BKN�LQJEPERA�@=I=CAO�
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7.3 Negligence

LEARNING OBJECTIVES

�� 3J@ANOP=J@�DKS�PDA�@QPU�KB�@QA�?=NA�NAH=PAO�PK�JACHECAJ?A�
�� "EOPEJCQEOD�>APSAAJ�=?PQ=H�=J@�LNKTEI=PA�?=QOA�
�� #TLH=EJ�PDA�LNEI=NU�@ABAJOAO�PK�=�?H=EI�KB�JACHECAJ?A�

Elements of Negligence

.DUOE?=H�D=NI�JAA@�JKP�>A�EJPAJPEKJ=HHU�?=QOA@����LA@AOPNE=J�GJK?GA@�KRAN�>U�=J
=QPKIK>EHA�@KAO�JKP�DQNP�HAOO�>A?=QOA�PDA�@NERAN�EJPAJ@A@�JK�SNKJC�>QP�S=O�IANAHU
?=NAHAOO��2DA�H=S�EILKOAO�=�@QPU�KB�?=NA�KJ�=HH�KB�QO�EJ�KQN�ARANU@=U�HERAO���??E@AJPO
?=QOA@�>U�JACHECAJ?A�=NA�=?PEKJ=>HA�

"APANIEJEJCnegligence� EO�JKP�=HS=UO�A=OU��'B�=�@NERAN�NQJO�=�NA@�HECDP�SA�?=J�O=U
PD=P�DA�EO�JACHECAJP�>A?=QOA�=�@NERAN�IQOP�=HS=UO�>A�?=NABQH�PK�=O?ANP=EJ�SDAPDAN
PDA�HECDP�EO�NA@�=J@�>A�=>HA�PK�OPKL�EB�EP�EO��1QLLKOA�PD=P�PDA�@NERAN�S=O�?=NNUEJC�=
>=@HU�EJFQNA@�LANOKJ�PK�=�JA=N>U�DKOLEP=H�=J@�PD=P�=BPAN�OHKSEJC�@KSJ�=P�=J
EJPANOA?PEKJ�SAJP�PDNKQCD�=�NA@�HECDP�>HKSEJC�DEO�DKNJ�SDANAQLKJ�=�@NERAN�PK�DEO
NECDP�OAAEJC�DEI�@NKRA�EJPK�PDA�EJPANOA?PEKJ�=JUS=U�=J@�?N=ODA@�EJPK�DEI��+QOP
KJA�=HS=UO�OPKL�=P�=�NA@�HECDP��'O�LNKKB�PD=P�PDA�HECDP�S=O�NA@�=HS=UO�LNKKB�KB
JACHECAJ?A��3OQ=HHU�>QP�JKP�=HS=UO��JACHECAJ?A�EO�=J�=>OPN=?P�?KJ?ALP�PD=P�IQOP
=HS=UO�>A�=LLHEA@�PK�?KJ?NAPA�=J@�KBPAJ�SE@AHU�R=NUEJC�OAPO�KB�?EN?QIOP=J?AO�
5DAPDAN�OKIAKJA�S=O�KN�S=O�JKP�JACHECAJP�EO�=HIKOP�=HS=UO�=�MQAOPEKJ�KB�B=?P�BKN�=
FQNU�PK�@A?E@A��0=NAHU�EO�EP�=�HAC=H�MQAOPEKJ�PD=P�=�FQ@CA�?=J�OAPPHA�

2DA�PKNP�KB�JACHECAJ?A�D=O�BKQN�AHAIAJPO��	�
�=�@QPU�KB�@QA�?=NA�PD=P�PDA�@ABAJ@=JP
D=@�	�
�PDAbreach of the duty of due care � �	�
�?KJJA?PEKJ�>APSAAJ�?=QOA�=J@
EJFQNU�=J@�	�
�=?PQ=H�@=I=CA�KN�HKOO��#RAJ�EB�=�LH=EJPEBB�?=J�LNKRA�A=?D�KB�PDAOA
=OLA?PO�PDA�@ABAJ@=JP�I=U�>A�=>HA�PK�ODKS�PD=P�PDA�H=S�AT?QOAO�PDA�?KJ@Q?P�PD=P�EO
PDA�>=OEO�BKN�PDA�PKNP�?H=EI��5A�AT=IEJA�A=?D�KB�PDAOA�B=?PKNO�>AHKS�

Standard of Care

,KP�ARANU�QJEJPAJPEKJ=H�=?P�PD=P�?=QOAO�EJFQNU�EO�JACHECAJP��'B�UKQ�>N=GA�PK�=�OPKL
SDAJ�UKQ�OAA�=�?DEH@�@=NP�KQP�EJ�BNKJP�KB�UKQN�?=N�=J@�EB�PDA�JKEOA�BNKI�UKQN�PENAO
CERAO�OKIAKJA�EJ�=�JA=N>U�DKQOA�=�DA=NP�=PP=?G�UKQ�D=RA�JKP�=?PA@�JACHECAJPHU
PKS=N@�PDA�LANOKJ�EJ�PDA�DKQOA��2DA�LQNLKOA�KB�PDA�JACHECAJ?A�OP=J@=N@�EO�PK

�� ��>NA=?D�KB�PDA�@QPU�KB�@QA
?=NA�

�� �JU�=?P�PD=P�B=EHO�PK�IAAP�=
OP=J@=N@�KB�PDA�LANOKJaO�@QPU
KB�@QA�?=NA�PKS=N@�KPDANO��2DA
OP=J@=N@�EO�QOQ=HHU�@AO?NE>A@�=O
PDA�OP=J@=N@�KB�>AD=REKN�PD=P�EO
ATLA?PA@�KB�=�DULKPDAPE?=H
^NA=OKJ=>HA�LANOKJ_�QJ@AN�PDA
?EN?QIOP=J?AO��!ANP=EJ
LNKBAOOEKJ=HO�DKSARAN�I=U�>A
DAH@�PK�=�DECDAN�OP=J@=N@�PD=J
PDA�KN@EJ=NU�LANOKJ�
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LNKPA?P�KPDANO�=C=EJOP�PDA�NEOG�KB�EJFQNU�PD=P�BKNAOAA=>HU�SKQH@�AJOQA�BNKI
QJNA=OKJ=>HU�@=JCANKQO�?KJ@Q?P�

%ERAJ�PDA�EJBEJEPA�R=NEAPU�KB�DQI=J�?EN?QIOP=J?AO�=J@�?KJ@Q?P�JK�CAJAN=H
OP=PAIAJP�KB�=�NA=OKJ=>HA�OP=J@=N@�KB�?=NA�EO�LKOOE>HA��,ARANPDAHAOO�PDA�H=S�D=O
PNEA@�PK�AJ?=LOQH=PA�EP�EJ�PDA�BKNI�KB�PDA�B=IKQO�OP=J@=N@�KB�^PDA�NA=OKJ=>HA�I=J�_
2DEO�BE?PEPEKQO�LANOKJ�^KB�KN@EJ=NU�LNQ@AJ?A_�EO�PDA�IK@AH�PD=P�FQNEAO�=NA�EJOPNQ?PA@
PK�?KIL=NA�@ABAJ@=JPO�SEPD�EJ�=OOAOOEJC�SDAPDAN�PDKOA�@ABAJ@=JPO�D=RA�=?PA@
JACHECAJPHU���J=HUOEO�KB�PDEO�IUPDE?=H�LANOKJ=CA�D=O�>=BBHA@�OARAN=H�CAJAN=PEKJO�KB
?KIIAJP=PKNO��&KS�IQ?D�GJKSHA@CA�IQOP�DA�D=RA�KB�ARAJPO�EJ�PDA�?KIIQJEPU�KB
PA?DJKHKCU�KB�?=QOA�=J@�ABBA?P��5EPD�SD=P�LDUOE?=H�=PPNE>QPAO�?KQN=CA�KN�SEO@KI
EO�PDEO�JKJATEOPAJP�LANOKJ�OQLLKOA@HU�AJ@KSA@��'B�PDA�@ABAJ@=JP�EO�=�LANOKJ�SEPD
OLA?E=HEVA@�GJKSHA@CA�HEGA�=�@K?PKN�KN�=J�=QPKIK>EHA�@AOECJAN�IQOP�PDA�FQNU�=HOK
PNA=P�PDA�^NA=OKJ=>HA�I=J_�=O�D=REJC�PDEO�GJKSHA@CA�ARAJ�PDKQCD�PDA�=RAN=CA
LANOKJ�EJ�PDA�?KIIQJEPU�SEHH�JKP��	�JOSAN��EJ�IKOP�?=OAO�UAO�


"AOLEPA�PDA�I=JU�@EBBE?QHPEAO�PDA�?KJ?ALP�KB�PDA�NA=OKJ=>HA�I=J�EO�KJA�KJ�SDE?D
IKOP�JACHECAJ?A�?=OAO�QHPEI=PAHU�PQNJ��'B�=�@ABAJ@=JP�D=O�=?PA@�^QJNA=OKJ=>HU
QJ@AN�PDA�?EN?QIOP=J?AO_�=J@�DEO�?KJ@Q?P�LKOA@�=J�QJNA=OKJ=>HA�NEOG�KB�EJFQNU
PDAJ�DA�EO�HE=>HA�BKN�EJFQNU�?=QOA@�>U�DEO�?KJ@Q?P��.AND=LO�EJ�IKOP�EJOP=J?AO�EP�EO
JKP�@EBBE?QHP�PK�@EREJA�SD=P�PDA�NA=OKJ=>HA�I=J�SKQH@�@K��2DA�NA=OKJ=>HA�I=J�OPKLO
BKN�PN=BBE?�HECDPO�=J@�=HS=UO�@NERAO�=P�NA=OKJ=>HA�OLAA@O�@KAO�JKP�PDNKS�>=OA>=HHO
PDNKQCD�SEJ@KSO�LANBKNIO�OQNCE?=H�KLAN=PEKJO�=??KN@EJC�PK�PDA�=RAN=CA�OP=J@=N@O
KB�PDA�IA@E?=H�LNKBAOOEKJ�AJOQNAO�PD=P�PDA�BHKKNO�KB�DEO�CNK?ANU�OPKNA�=NA�GALP�BNAA
KB�BHQE@O�PD=P�SKQH@�?=QOA�=�L=PNKJ�PK�OHEL�=J@�B=HH�P=GAO�LNKLAN�LNA?=QPEKJO�PK
=RKE@�OLEHH=CA�KB�KEH�BNKI�DEO�OQLANP=JGAN�=J@�OK�KJ��2DA��NA=OKJ=>HA�I=J�
OP=J@=N@�EILKOAO�DEJ@OECDP�KJ�PDA�@A?EOEKJO�=J@�=?PEKJO�KB�LAKLHA�EJ�OK?EAPU��PDA
?EN?QIOP=J?AO�KB�HEBA�=NA�OQ?D�PD=P�?KQNPO�I=U�OKIAPEIAO�EILKOA�=�OP=J@=N@�KB�@QA
?=NA�PD=P�I=JU�LAKLHA�IECDP�JKP�BEJ@�NA=OKJ=>HA�

Duty of Care and Its Breach

2DA�H=S�@KAO�JKP�EILKOA�KJ�QO�=�@QPU�PK�?=NA�BKN�ARANU�LANOKJ��'B�PDA�NQHA�SANA
KPDANSEOA�SA�SKQH@�=HH�EJ�PDEO�EJPAN@ALAJ@AJP�SKNH@�>A�KQN�>NKPDANOa�GAALANO
?KJOP=JPHU�QJOQNA�SDAPDAN�=JU�=?PEKJ�SA�PKKG�IECDP�OQ>FA?P�QO�PK�HE=>EHEPU�BKN�EPO
ABBA?P�KJ�OKIAKJA�AHOA��2DA�H=S�?KLAO�SEPD�PDEO�@EBBE?QHPU�>U�HEIEPEJC�PDA�JQI>AN�KB
LAKLHA�PKS=N@�SDKI�SA�KSA�=�@QPU�PK�>A�?=NABQH�

'J�CAJAN=H�PDA�H=S�EILKOAO�JK�K>HEC=PEKJ�PK�=?P�EJ�=�OEPQ=PEKJ�PK�SDE?D�SA�=NA
OPN=JCANO��5A�I=U�L=OO�PDA�@NKSJEJC�?DEH@�SEPDKQP�NEOGEJC�=�H=SOQEP�� QP�EB�SA�@K
=?P�PDAJ�PDA�H=S�NAMQENAO�QO�PK�=?P�?=NABQHHU��2DA�H=S�KB�JACHECAJ?A�NAMQENAO�QO�PK
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>AD=RA�SEPD�@QA�NAC=N@�BKN�PDA�BKNAOAA=>HA�?KJOAMQAJ?AO�KB�KQN�=?PEKJO�EJ�KN@AN�PK
=RKE@�QJNA=OKJ=>HA�NEOGO�KB�EJFQNU�

"QNEJC�PDA�?KQNOA�KB�PDA�PSAJPEAPD�?AJPQNU�PDA�?KQNPO�D=RA�?KJOP=JPHU�ATL=J@A@
PDA�JKPEKJ�KB�^BKNAOAA=>EHEPU_�OK�PD=P�PK@=U�I=JU�IKNA�LAKLHA�=NA�DAH@�PK�>A�SEPDEJ
PDA�VKJA�KB�EJFQNU�PD=J�S=O�KJ?A�PDA�?=OA��$KN�AT=ILHA�EP�S=O�KJ?A�>AHEARA@�PD=P�=
I=JQB=?PQNAN�KN�OQLLHEAN�KSA@�=�@QPU�KB�?=NA�KJHU�PK�EIIA@E=PA�LQN?D=OANO�JKP�PK
KPDANO�SDK�IECDP�QOA�PDA�LNK@Q?P�KN�PK�SDKI�PDA�LNK@Q?P�IECDP�>A�NAOKH@��2DEO
HEIEP=PEKJ�S=O�GJKSJ�=O�PDA�NQHA�KB�LNEREPU���J@�QOANO�SDK�SANA�JKP�EIIA@E=PA
LQN?D=OANO�SANA�O=E@�JKP�PK�>A�EJ�LNEREPU�SEPD�=�OQLLHEAN�KN�I=JQB=?PQNAN��'J�����
(Q@CA� AJF=IEJ�,��!=N@KVK�PDAJ�KJ�PDA�,AS�7KNG�!KQNP�KB��LLA=HO�LAJJA@�=J
KLEJEKJ�EJ�=�?AHA>N=PA@�?=OA�PD=P�ATLHK@A@�PDA�PDAKNU�KB�LNEREPU�PDKQCD�EP�SKQH@
P=GA�D=HB�=�?AJPQNU�>ABKNA�PDA�H=OP�OP=PA]+EOOEOOELLE�EJ�����]SKQH@�B=HH�EJ�HEJA�

"APANIEJEJC�=�@QPU�KB�?=NA�?=J�>A�=�RATEJC�LNK>HAI��.DUOE?E=JO�BKN�AT=ILHA�=NA
>KQJ@�>U�LNEJ?ELHAO�KB�IA@E?=H�APDE?O�PK�NAOLA?P�PDA�?KJBE@AJ?AO�KB�PDAEN�L=PEAJPO�
1QLLKOA�=�L=PEAJP�PAHHO�=�LOU?DE=PNEOP�PD=P�DA�EJPAJ@O�PK�GEHH�DEO�CENHBNEAJ@��"KAO�PDA
LDUOE?E=J�PDAJ�D=RA�=�DECDAN�HAC=H�@QPU�PK�S=NJ�LNKOLA?PERA�RE?PEI��2DA�!=HEBKNJE=
1QLNAIA�!KQNP�D=O�O=E@�UAO�Tarasoff v. Regents of University of California�����.��@����
	!=HEB������
�

#OP=>HEODEJC�=�>NA=?D�KB�PDA�@QPU�KB�@QA�?=NA�SDANA�PDA�@ABAJ@=JP�D=O�REKH=PA@�=
OP=PQPA�KN�IQJE?EL=H�KN@EJ=J?A�EO�A=OA@�?KJOE@AN=>HU�SEPD�PDA�@K?PNEJA�KB
negligence per se� �=�@K?PNEJA�?KIIKJ�PK�=HH�31�OP=PA�?KQNPO��'B�=�HACEOH=PERA�>K@U
OAPO�=�IEJEIQI�OP=J@=N@�KB�?=NA�BKN�L=NPE?QH=N�GEJ@O�KB�=?PO�PK�LNKPA?P�=�?ANP=EJ�OAP
KB�LAKLHA�BNKI�D=NI�=J@�=�REKH=PEKJ�KB�PD=P�OP=J@=N@�?=QOAO�D=NI�PK�OKIAKJA�EJ
PD=P�OAP�PDA�@ABAJ@=JP�EO�JACHECAJP�LAN�OA��'B�&=NRAU�EO�@NEREJC�OETPU�BERA�IEHAO�LAN
DKQN�EJ�=�BEBPU�BERA�IEHA�LAN�DKQN�VKJA�SDAJ�DA�?N=ODAO�EJPK�&=HAUaO�?=N�=J@�PDA
LKHE?A�=??E@AJP�NALKNP�AOP=>HEODAO�PD=P�KN�DA�KPDANSEOA�=@IEPO�PK�CKEJC�PAJ�IEHAO�LAN
DKQN�KRAN�PDA�OLAA@�HEIEP�&=HAU�@KAO�JKP�D=RA�PK�LNKRA�PD=P�&=NRAU�D=O�>NA=?DA@�=
@QPU�KB�@QA�?=NA��1DA�SEHH�KJHU�D=RA�PK�LNKRA�PD=P�PDA�OLAA@EJC�S=O�=J�=?PQ=H�=J@
LNKTEI=PA�?=QOA�KB�PDA�?KHHEOEKJ�=J@�SEHH�=HOK�D=RA�PK�LNKRA�PDA�ATPAJP�KB�PDA
NAOQHPEJC�@=I=CAO�PK�DAN�

Causation: Actual Cause and Proximate Cause

^$KN�S=JP�KB�=�J=EH�PDA�GEJC@KI�S=O�HKOP_�=O�PDA�KH@�O=UEJC�D=O�EP��4ENPQ=HHU�=JU
?=QOA�KB�=J�EJFQNU�?=J�>A�PN=?A@�PK�OKIA�LNA?A@EJC�?=QOA��2DA�LNK>HAI�BKN�PDA�H=S�EO
PK�GJKS�SDAJ�PK�@N=S�PDA�HEJA�>APSAAJ�?=QOAO�PD=P�=NA�EIIA@E=PA�=J@�?=QOAO�PKK
NAIKPA�BKN�HE=>EHEPU�NA=OKJ=>HU�PK�>A�=OOECJA@�PK�PDAI��'J�PKNP�PDAKNU�PDANA�=NA�PSK
GEJ@O�KB�?=QOAO�PD=P�=�LH=EJPEBB�IQOP�LNKRA��=?PQ=H�?=QOA�=J@�LNKTEI=PA�?=QOA�
Actual cause (causation in fact) �� ?=J�>A�BKQJ@�EB�PDA�?KJJA?PEKJ�>APSAAJ�PDA

�� �J�=?P�KB�PDA�@ABAJ@=JP�PD=P
REKH=PAO�=�OP=PQPA�NACQH=PEKJ�KN
KN@EJ=J?A�?=J�>A�QOA@�PK
AOP=>HEOD�=�>NA=?D�KB�PDA�@QPU
KB�@QA�?=NA�

��� 2DA�=?PQ=H�?=QOA�KB�JACHECAJ?A
EO�OKIAPEIAO�?=HHA@�PDA�^>QP
BKN_�ARAJP�PD=P�EO�=�>NA=?D�KB
@QPU�KJ�PDA�L=NP�KB�PDA
@ABAJ@=JP�
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@ABAJ@=JPaO�=?P�=J@�PDA�LH=EJPEBBaO�EJFQNEAO�L=OOAO�PDA�^>QP�BKN_�PAOP��EB�=J�EJFQNU
SKQH@�JKP�D=RA�K??QNNA@�^>QP�BKN_�PDA�@ABAJ@=JPaO�?KJ@Q?P�PDAJ�PDA�@ABAJ@=JP�EO
PDA�?=QOA�KB�PDA�EJFQNU��1PEHH�PDEO�EO�JKP�AJKQCD�?=QO=PEKJ�PK�?NA=PA�HE=>EHEPU��2DA
EJFQNEAO�PK�PDA�LH=EJPEBB�IQOP�=HOK�>A�BKNAOAA=>HA�KN�JKP�^PKK�NAIKPA_�BKN�PDA
@ABAJ@=JPaO�=?P�PK�?NA=PA�HE=>EHEPU��2DEO�EOproximate cause�� ��=�?=QOA�PD=P�EO�JKP�PKK
NAIKPA�KN�QJBKNOAA=>HA�

1QLLKOA�PD=P�PDA�LANOKJ�SDK�S=O�EJFQNA@�S=O�JKP�KJA�SDKI�=�NA=OKJ=>HA�LANOKJ
?KQH@�D=RA�ATLA?PA@�PK�>A�D=NIA@��1Q?D�=�OEPQ=PEKJ�S=O�LNAOAJPA@�EJ�KJA�KB�PDA
IKOP�B=IKQO�31�PKNP�?=OAOPalsgraf v. Long Island Railroad	1A?PEKJ������!=OAO�

SDE?D�S=O�@A?E@A@�>U�(Q@CA� AJF=IEJ�!=N@KVK���HPDKQCD�(Q@CA�!=N@KVK�LANOQ=@A@
BKQN�KB�DEO�OARAJ�>NAPDNAJ�PK�OE@A�SEPD�DEO�LKOEPEKJ�PDA�?HKOAJAOO�KB�PDA�?=OA
@AIKJOPN=PAO�PDA�@EBBE?QHPU�PD=P�QJBKNAOAA=>HA�?KJOAMQAJ?AO�=J@�QJBKNAOAA=>HA
LH=EJPEBBO�LNAOAJP�

Damages

$KN�=�LH=EJPEBB�PK�SEJ�=�PKNP�?=OA�ODA�IQOP�=HHACA�=J@�LNKRA�PD=P�ODA�S=O�EJFQNA@�
2DA�BA=N�PD=P�ODA�IECDP�>A�EJFQNA@�EJ�PDA�BQPQNA�EO�JKP�=�OQBBE?EAJP�>=OEO�BKN�=�OQEP�
2DEO�NQHA�D=O�LNKRA@�PNKQ>HAOKIA�EJ�IA@E?=H�I=HLN=?PE?A�=J@�EJ@QOPNE=H�@EOA=OA
?=OAO����@K?PKNaO�JACHECAJP�=?P�KN�=�?KIL=JUaO�JACHECAJP�ATLKOQNA�KB�=�SKNGAN�PK
OKIA�BKNI�KB�?KJP=IEJ=PEKJ�IECDP�JKP�>A?KIA�I=JEBAOP�EJ�PDA�>K@U�BKN�UA=NO��'J
PDA�IA=JPEIA�PDA�PKNP�OP=PQPA�KB�HEIEP=PEKJO�IECDP�D=RA�NQJ�KQP�>=NNEJC�PDA�RE?PEI
BNKI�OQEJC�=P�=HH���J�EJ?NA=OEJC�JQI>AN�KB�?KQNPO�D=RA�A=OA@�PDA�LH=EJPEBBaO
LNA@E?=IAJP�>U�NQHEJC�PD=P�PDA�OP=PQPA�KB�HEIEP=PEKJO�@KAO�JKP�>ACEJ�PK�NQJ�QJPEH�PDA
RE?PEI�@EO?KRANO�PD=P�ODA�D=O�>AAJ�EJFQNA@�KN�?KJPN=?PA@�=�@EOA=OA�

2DA�H=S�=HHKSO�=J�AT?ALPEKJ�PK�PDA�CAJAN=H�NQHA�PD=P�@=I=CAO�IQOP�>A�ODKSJ�SDAJ
PDA�LH=EJPEBB�OP=J@O�EJ�@=JCAN�KB�EIIA@E=PA�EJFQNU�BNKI�=�D=V=N@KQO�=?PEREPU��'B�UKQ
@EO?KRAN�UKQN�JAECD>KN�ATLANEIAJPEJC�SEPD�ATLHKOERAO�EJ�DEO�>=OAIAJP�UKQ�?KQH@
>NEJC�OQEP�PK�AJFKEJ�DEI�BNKI�BQNPDAN�ATLANEIAJP=PEKJ�ARAJ�PDKQCD�DA�D=O�JKP�UAP
>HKSJ�QL�DEO�DKQOA]=J@�UKQNO�

Problems of Proof

2DA�LH=EJPEBB�EJ�=�PKNP�OQEP�=O�EJ�=JU�KPDAN�D=O�PDA�>QN@AJ�KB�LNKREJC�DEO�=HHAC=PEKJO�

&A�IQOP�ODKS�PD=P�PDA�@ABAJ@=JP�PKKG�PDA�=?PEKJO�?KILH=EJA@�KB�=O�JACHECAJP
@AIKJOPN=PA�PDA�?EN?QIOP=J?AO�PD=P�I=GA�PDA�=?PEKJO�JACHECAJP�=J@�LNKRA�PDA
K??QNNAJ?A�=J@�ATPAJP�KB�EJFQNU��$=?PQ=H�EOOQAO�=NA�BKN�PDA�FQNU�PK�NAOKHRA��1EJ?A�EP�EO
BNAMQAJPHU�@EBBE?QHP�PK�I=GA�KQP�PDA�NAMQEOEPA�LNKKB�PDA�H=S�=HHKSO�?ANP=EJ
LNAOQILPEKJO�=J@�NQHAO�KB�ARE@AJ?A�PD=P�A=OA�PDA�LH=EJPEBBaO�P=OG�KJ�PDA�CNKQJ@�PD=P

��� 1KIAPEIAO�GJKSJ�=O�HAC=H
?=QOA�LNKTEI=PA�?=QOA�IQOP�>A
ODKSJ�=O�SAHH�=O�=?PQ=H�?=QOA
OK�PD=P�=J�=?P�KB�PDA�@ABAJ@=JP
SEHH�JKP�NAOQHP�EJ�HE=>EHEPU�EB�PDA
?KJOAMQAJ?AO�KB�PDA�JACHECAJP
=?P�=NA�PKK�NAIKPA�KN
QJBKNAOAA=>HA�
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SEPDKQP�PDAI�OQ>OP=JPE=H�EJFQOPE?A�SKQH@�>A�@KJA��-JA�EILKNP=JP�NQHA�CKAO�>U�PDA
*=PEJ�LDN=OAres ipsa loquitur �� �IA=JEJC�^PDA�PDEJC�OLA=GO�BKN�EPOAHB�_�2DA�>AOP
ARE@AJ?A�EO�=HS=UO�PDA�IKOP�@ENA?P�ARE@AJ?A��=J�AUASEPJAOO�=??KQJP�KB�PDA�=?PO�EJ
MQAOPEKJ�� QP�AUASEPJAOOAO�=NA�KBPAJ�QJ=R=EH=>HA�=J@�EJ�=JU�ARAJP�PDAU�BNAMQAJPHU
?=JJKP�PAOPEBU�@ENA?PHU�PK�PDA�NA=OKJ=>HAJAOO�KB�OKIAKJAaO�?KJ@Q?P�SDE?D
EJAREP=>HU�?=J�KJHU�>A�EJBANNA@�BNKI�PDA�?EN?QIOP=J?AO�

'J�I=JU�?=OAO�PDANABKNAcircumstantial evidence �� 	ARE@AJ?A�PD=P�EO�EJ@ENA?P
�SEHH
>A�PDA�KJHU�ARE@AJ?A�KN�SEHH�?KJOPEPQPA�PDA�>QHG�KB�PDA�ARE@AJ?A��!EN?QIOP=JPE=H
ARE@AJ?A�?=J�KBPAJ�>A�MQEPA�PAHHEJC��PDKQCD�JK�KJA�O=S�=JUKJA�HA=RA�PDA�>QEH@EJC
IQ@@U�BKKPLNEJPO�PN=?EJC�=�L=PD�=HKJC�PDA�OE@AS=HG�=NA�B=ENHU�?KJ?HQOERA��0AO�ELO=
HKMQEPQN�EO�=�NQHA�KB�?EN?QIOP=JPE=H�ARE@AJ?A�PD=P�LANIEPO�PDA�FQNU�PK�@N=S�=J
EJBANAJ?A�KB�JACHECAJ?A����?KIIKJ�OP=PAIAJP�KB�PDA�NQHA�EO�PDA�BKHHKSEJC��^2DANA
IQOP�>A�NA=OKJ=>HA�ARE@AJ?A�KB�JACHECAJ?A�>QP�SDANA�PDA�PDEJC�EO�ODKSJ�PK�>A
QJ@AN�PDA�I=J=CAIAJP�KB�PDA�@ABAJ@=JP�KN�DEO�OANR=JPO�=J@�PDA�=??E@AJP�EO�OQ?D�=O
EJ�PDA�KN@EJ=NU�?KQNOA�KB�PDEJCO�@KAO�JKP�D=LLAJ�EB�PDKOA�SDK�D=RA�PDA
I=J=CAIAJP�QOA�LNKLAN�?=NA�EP�=BBKN@O�NA=OKJ=>HA�ARE@AJ?A�EJ�PDA�=>OAJ?A�KB
ATLH=J=PEKJ�>U�PDA�@ABAJ@=JPO�PD=P�PDA�=??E@AJP�=NKOA�BNKI�S=JP�KB�?=NA�_Scott v.
London & St. Katherine Docks Co.���&����!����������#JC�0AL������	/� ������
�

'B�=�>=NNAH�KB�BHKQN�NKHHO�KQP�KB�=�B=?PKNU�SEJ@KS�=J@�DEPO�OKIAKJA�KN�=�OK@=�>KPPHA
ATLHK@AO�KN�=J�=ENLH=JA�?N=ODAO�?KQNPO�EJ�ARANU�OP=PA�LANIEP�FQNEAO�PK�?KJ?HQ@A�EJ
PDA�=>OAJ?A�KB�?KJPN=NU�ATLH=J=PEKJO�>U�PDA�@ABAJ@=JPO�PD=P�PDANA�S=O�JACHECAJ?A�
2DA�LH=EJPEBB�EO�JKP�LQP�PK�PDA�EILKOOE>HA�P=OG�KB�ATLH=EJEJC�LNA?EOAHU�DKS�PDA
=??E@AJP�K??QNNA@����@ABAJ@=JP�?=J�=HS=UO�KBBAN�ARE@AJ?A�PD=P�DA�=?PA@
NA=OKJ=>HU]BKN�AT=ILHA�PD=P�PDA�BHKQN�>=NNAH�S=O�OA?QNAHU�B=OPAJA@�=J@�PD=P�=�>KHP
KB�HECDPJEJC�BKN�SDE?D�DA�S=O�JKP�NAOLKJOE>HA�>NKGA�EPO�>=J@O�?=QOEJC�EP�PK�NKHH�KQP
PDA�SEJ@KS�� QP�PAOPEIKJU�>U�PDA�B=?PKNU�AILHKUAAO�PD=P�PDAU�OA?QNA@�PDA�>=NNAH
EJ�PDA�=>OAJ?A�KB�=JU�BQNPDAN�ATLH=J=PEKJ�SEHH�JKP�QOQ=HHU�OANRA�PK�NA>QP�PDA
EJBANAJ?A��2D=P�PDA�@ABAJ@=JP�S=O�JACHECAJP�@KAO�JKP�?KJ?HQ@A�PDA�EJMQENU�KN
=QPKI=PE?=HHU�AJPEPHA�PDA�LH=EJPEBB�PK�=�FQ@CIAJP��2KNP�H=S�LNKRE@AO�PDA�@ABAJ@=JP
SEPD�OARAN=H�AT?QOAO�OKIA�KB�SDE?D�=NA�@EO?QOOA@�>NEABHU�EJ�PDA�JATP�OA?PEKJ�

Excuses

2DANA�=NA�IKNA�AT?QOAO�	@ABAJOAO
�PD=J�=NA�HEOPA@�DANA�>QP�?KJPNE>QPKNU�JACHECAJ?A
KN�?KIL=N=PERA�JACHECAJ?A�=OOQILPEKJ�KB�NEOG�=J@�=?P�KB�%K@�=NA�=IKJC�PDA
LNEJ?EL=H�@ABAJOAO�PD=P�SEHH�?KILHAPAHU�KN�L=NPE=HHU�AT?QOA�PDA�JACHECAJ?A�KB�PDA
@ABAJ@=JP�

��� *EPAN=HHU�^PDA�PDEJC�OLA=GO�BKN
EPOAHB�_�'J�PKNP�?=OAO�NAO�ELO=
HKMQEPQN�?NA=PAO�=�LNAOQILPEKJ
PD=P�PDA�@ABAJ@=JP�S=O
JACHECAJP�>A?=QOA�DA�KN�ODA
S=O�EJ�AT?HQOERA�?KJPNKH�KB�PDA
OEPQ=PEKJ�=J@�PD=P�PDA�LH=EJPEBB
SKQH@�JKP�D=RA�OQBBANA@�EJFQNU
>QP�BKN�OKIAKJAaO�JACHECAJ?A�
0AO�ELO=�HKMQEPQN�ODEBPO�PDA
>QN@AJ�PK�PDA�@ABAJ@=JP�PK
LNKRA�PD=P�DA�KN�ODA�S=O�JKP
JACHECAJP�

��� #RE@AJ?A�PD=P�EO�JKP�^@ENA?P_
>QP�PD=P�LNKRE@AO�FQ@CAO�=J@
FQNEAO�SEPD�B=?PO�PD=P�PAJ@�PK
ODKS�HAC=H�HE=>EHEPU�

!D=LPAN���'JPNK@Q?PEKJ�PK�2KNP�*=S

����,ACHECAJ?A ���



Contributory and Comparative Negligence

3J@AN�=J�KH@�?KIIKJ�H=S�NQHA�EP�S=O�=�?KILHAPA�@ABAJOA�PK�ODKS�PD=P�PDA�LH=EJPEBB
EJ�=�JACHECAJ?A�OQEP�S=O�DEIOAHB�JACHECAJP��#RAJ�EB�PDA�LH=EJPEBB�S=O�KJHU�IEH@HU
JACHECAJP�IKOP�KB�PDA�B=QHP�>AEJC�?D=NCA=>HA�PK�PDA�@ABAJ@=JP�PDA�?KQNP�SKQH@
@EOIEOO�PDA�OQEP�EB�PDA�LH=EJPEBBaO�?KJ@Q?P�?KJPNE>QPA@�PK�DEO�EJFQNU��'J�=�BAS�OP=PAO
PK@=U�PDEO�NQHA�KBcontributory negligence �� EO�OPEHH�EJ�ABBA?P���HPDKQCD�NABANNA@�PK
=O�JACHECAJ?A�PDA�NQHA�AJ?KIL=OOAO�=�J=NNKSAN�BKNI�PD=J�PD=P�SEPD�SDE?D�PDA
@ABAJ@=JP�EO�?D=NCA@�>A?=QOA�PDA�LH=EJPEBBaO�KJHU�ANNKN�EJ�OQ?D�?=OAO�EO�EJ�>AEJC�HAOO
?=NABQH�KB�DEIOAHB�PD=J�DA�IECDP�D=RA�>AAJ�SDANA=O�PDA�@ABAJ@=JP�EO�?D=NCA@�SEPD
?KJ@Q?P�?=NAHAOO�PKS=N@�KPDANO��2DEO�NQHA�S=O�OK�I=JEBAOPHU�QJFQOP�EJ�I=JU�?=OAO
PD=P�IKOP�OP=PAO�AEPDAN�>U�OP=PQPA�KN�FQ@E?E=H�@A?EOEKJ�D=RA�?D=JCA@�PK�OKIA
RANOEKJ�KBcomparative negligence �� ��3J@AN�PDA�NQHA�KB�?KIL=N=PERA�JACHECAJ?A
@=I=CAO�=NA�=LLKNPEKJA@�=??KN@EJC�PK�PDA�@ABAJ@=JPaO�@ACNAA�KB�?QHL=>EHEPU��$KN
AT=ILHA�EB�PDA�LH=EJPEBB�D=O�OQOP=EJA@�=���������EJFQNU�=J@�EO����LAN?AJP
NAOLKJOE>HA�PDA�@ABAJ@=JP�SEHH�>A�HE=>HA�BKN��������EJ�@=I=CAO�

Assumption of Risk

0EOG�KB�EJFQNU�LANR=@AO�PDA�IK@ANJ�SKNH@�=J@�LH=EJPEBBO�ODKQH@�JKP�SEJ�=�H=SOQEP
OEILHU�>A?=QOA�PDAU�PKKG�=�NEOG�=J@�HKOP��2DA�H=S�LNKRE@AO�PDANABKNA�PD=P�SDAJ�=
LANOKJ�GJKSEJCHU�P=GAO�=�NEOG�DA�KN�ODA�IQOP�OQBBAN�PDA�?KJOAMQAJ?AO�

2DA�=OOQILPEKJ�KB�NEOG�@K?PNEJA�?KIAO�QL�EJ�PDNAA�S=UO��2DA�LH=EJPEBB�I=U�D=RA
BKNI=HHU�=CNAA@�SEPD�PDA�@ABAJ@=JP�>ABKNA�AJPANEJC�=�NEOGU�OEPQ=PEKJ�PD=P�DA�SEHH
NAHEARA�PDA�@ABAJ@=JP�KB�HE=>EHEPU�ODKQH@�EJFQNU�K??QN��	^7KQ�?=J�>KNNKS�IU�?=N�EB
UKQ�=CNAA�JKP�PK�OQA�IA�EB�PDA�>N=GAO�B=EH�>A?=QOA�PDAUaNA�SKNJ�=J@�'�D=RAJaP�D=@�=
?D=J?A�PK�NALH=?A�PDAI�_
�-N�PDA�LH=EJPEBB�I=U�D=RA�AJPANA@�EJPK�=�NAH=PEKJODEL�SEPD
PDA�@ABAJ@=JP�GJKSEJC�PD=P�PDA�@ABAJ@=JP�EO�JKP�EJ�=�LKOEPEKJ�PK�LNKPA?P�DEI�BNKI
GJKSJ�NEOGO�	PDA�B=J�SDK�EO�DEP�>U�=�HEJA�@NERA�EJ�=�>=HHL=NG
��-N�PDA�LH=EJPEBB�I=U�=?P
EJ�PDA�B=?A�KB�=�NEOGU�OEPQ=PEKJ�GJKSJ�EJ�=@R=J?A�PK�D=RA�>AAJ�?NA=PA@�>U�PDA
@ABAJ@=JPaO�JACHECAJ?A�	B=EHQNA�PK�HA=RA�SDEHA�PDANA�S=O�=J�KLLKNPQJEPU�PK�@K�OK
OQ?D�=O�CAPPEJC�EJPK�=J�=QPKIK>EHA�SDAJ�PDA�@NERAN�EO�GJKSJ�PK�>A�@NQJG
�

2DA�@EBBE?QHPU�EJ�I=JU�?=OAO�EO�PK�@APANIEJA�PDA�@ERE@EJC�HEJA�>APSAAJ�OQ>FA?PEREPU
=J@�K>FA?PEREPU��'B�PDA�LH=EJPEBB�D=@�JK�=?PQ=H�GJKSHA@CA�KB�PDA�NEOG�DA�?=JJKP�>A
DAH@�PK�D=RA�=OOQIA@�EP��-J�PDA�KPDAN�D=J@�EP�EO�A=OU�PK�?H=EI�PD=P�UKQ�@E@�JKP
=LLNA?E=PA�PDA�@=JCAN�=J@�PDA�?KQNPO�SEHH�=LLHU�=J�K>FA?PERA�OP=J@=N@�KB
?KIIQJEPU�GJKSHA@CA�	=�^>QP�UKQ�ODKQH@�D=RA�GJKSJ_�PAOP
�EJ�I=JU�OEPQ=PEKJO�
5DAJ�PDA�LH=EJPEBB�D=O�JK�NA=H�=HPANJ=PERA�DKSARAN�=OOQILPEKJ�KB�NEOG�B=EHO�=O�=
@ABAJOA�	A�C��=�H=J@HKN@�SDK�JACHECAJPHU�B=EHO�PK�HECDP�PDA�ATEP�PK�PDA�OPNAAP�?=JJKP
?H=EI�PD=P�DEO�PAJ=JPO�=OOQIA@�PDA�NEOG�KB�QOEJC�EP
�

��� �?PEKJO�KB�=�LH=EJPEBB�PD=P
?KJPNE>QPA�PK�DEO�KN�DAN�KSJ
EJFQNEAO��'J�=�BAS�OP=PAO
?KIL=N=PERA�JACHECAJ?A�EO�=
?KILHAPA�>=N�PK�PDA�LH=EJPEBBaO
NA?KRANU�

��� 'J�IKOP�OP=PAO�PDA�JACHECAJ?A
KB�PDA�LH=EJPEBB�EO�SAECDA@
=C=EJOP�PDA�JACHECAJ?A�KB�PDA
@ABAJ@=JP�=J@�SDANA�PDA
@ABAJ@=JPaO�JACHECAJ?A
KQPSAECDO�PDA�LH=EJPEBBaO�PDA
LH=EJPEBB�?=J�NA?KRAN�=C=EJOP
PDA�@ABAJ@=JP�ARAJ�PDKQCD�PDA
LH=EJPEBB�D=O�?=QOA@�OKIA�KB�DEO
KN�DAN�KSJ�EJFQNEAO�
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�P�PDA�PQNJ�KB�PDA�?AJPQNU�?KQNPO�=LLHEA@�=OOQILPEKJ�KB�NEOG�EJ�EJ@QOPNE=H�?=OAO�PK
>=N�NAHEAB�PK�SKNGANO�EJFQNA@�KJ�PDA�FK>��2DAU�SANA�O=E@�PK�=OOQIA�PDA�NEOG�KB
@=JCANKQO�?KJ@EPEKJO�KN�AMQELIAJP��2DEO�NQHA�D=O�>AAJ�=>KHEODA@�>U�SKNGANOa
?KILAJO=PEKJ�OP=PQPAO�EJ�IKOP�OP=PAO�

Act of God

2A?DJE?=HHU�PDA�NQHA�PD=P�JK�KJA�EO�NAOLKJOE>HA�BKN�=J�^=?P�KB�%K@_�KNforce majeure
=O�EP�EO�OKIAPEIAO�?=HHA@�EO�JKP�=J�AT?QOA�>QP�=�@ABAJOA�LNAIEOA@�KJ�=�H=?G�KB
?=QO=PEKJ��'B�=�BKN?A�KB�J=PQNA�?=QOA@�PDA�D=NI�PDAJ�PDA�@ABAJ@=JP�S=O�JKP
JACHECAJP�EJ�PDA�BENOP�LH=?A����I=NEJ=�K>HEC=PA@�PK�HKKG�=BPAN�>K=PO�IKKNA@�=P�EPO
@K?G�EO�JKP�HE=>HA�EB�=�OQ@@AJ�=J@�BEAN?A�OPKNI�=C=EJOP�SDE?D�JK�LNA?=QPEKJ�S=O
LKOOE>HA�@AOPNKUO�OKIAKJAaO�RAOOAH��&KSARAN�EB�EP�EO�BKNAOAA=>HA�PD=P�D=NI�SEHH�BHKS
BNKI�=�JACHECAJP�?KJ@EPEKJ�PNECCANA@�>U�=�J=PQN=H�ARAJP�PDAJ�PDANA�EO�HE=>EHEPU��$KN
AT=ILHA�=�SKNG�?NAS�B=EHA@�PK�NAIKRA�NAOE@QA�ATLHKOERA�C=O�BNKI�=J�KEH�>=NCA�
*ECDPJEJC�DEP�PDA�>=NCA�ATLHK@A@�PDA�C=O�=J@�EJFQNA@�OARAN=H�SKNGIAJ��2DA
LH=EJPEBB�NA?KRANA@�@=I=CAO�=C=EJOP�PDA�?KIL=JU�>A?=QOA�PDA�JACHECAJ?A�?KJOEOPA@
EJ�PDA�B=EHQNA�PK�CQ=N@�=C=EJOP�=JU�KJA�KB�=�JQI>AN�KB�?D=J?A�K??QNNAJ?AO�PD=P
?KQH@�ECJEPA�PDA�C=O�Johnson v. Kosmos Portland Cement Co.����$��@�����	�PD�!EN������
�

Vicarious Liability

*E=>EHEPU�BKN�JACHECAJP�=?PO�@KAO�JKP�=HS=UO�AJ@�SEPD�PDA�KJA�SDK�S=O�JACHECAJP�
3J@AN�?ANP=EJ�?EN?QIOP=J?AO�PDA�HE=>EHEPU�EO�EILQPA@�PK�KPDANO��$KN�AT=ILHA�=J
AILHKUAN�EO�NAOLKJOE>HA�BKN�PDA�JACHECAJ?A�KB�DEO�AILHKUAAO�EB�PDAU�SANA�=?PEJC�EJ
PDA�O?KLA�KB�AILHKUIAJP��2DEO�NQHA�KB�RE?=NEKQO�HE=>EHEPU�EO�KBPAJ�?=HHA@respondeat
superior�IA=JEJC�PD=P�PDA�DECDAN�=QPDKNEPU�IQOP�NAOLKJ@�PK�?H=EIO�>NKQCDP�=C=EJOP
KJA�KB�EPO�=CAJPO��0AOLKJ@A=P�OQLANEKN�EO�JKP�HEIEPA@�PK�PDA�AILHKUIAJP
NAH=PEKJODEL�>QP�ATPAJ@O�PK�=�JQI>AN�KB�KPDAN�=CAJ?U�NAH=PEKJODELO�=O�SAHH�

*ACEOH=PQNAO�EJ�I=JU�OP=PAO�D=RA�AJ=?PA@�H=SO�PD=P�I=GA�LAKLHA�RE?=NEKQOHU�HE=>HA
BKN�=?PO�KB�?ANP=EJ�LAKLHA�SEPD�SDKI�PDAU�D=RA�=�NAH=PEKJODEL�PDKQCD�JKP
JA?AOO=NEHU�KJA�KB�=CAJ?U��'P�EO�?KIIKJ�BKN�AT=ILHA�BKN�PDA�KSJAN�KB�=J
=QPKIK>EHA�PK�>A�HE=>HA�BKN�PDA�JACHECAJ?A�KB�KJA�PK�SDKI�PDA�KSJAN�HAJ@O�PDA�?=N�
1K�?=HHA@�@N=I�ODKL�OP=PQPAO�LH=?A�HE=>EHEPU�KJ�>=N�=J@�P=RANJ�KSJANO�=J@�KPDANO
SDK�OANRA�PKK�IQ?D�=H?KDKH�PK�KJA�SDK�EJ�=J�EJPKTE?=PA@�OP=PA�H=PAN�?=QOAO�EJFQNU
PK�KPDANO��'J�PDAOA�OEPQ=PEKJO�=HPDKQCD�PDA�EJFQNEKQO�=?P�KB�PDA�@NEJGAN�OPAIIA@
BNKI�JACHECAJ?A�PDA�KJA�SDKI�PDA�H=S�DKH@O�RE?=NEKQOHU�HE=>HA�	PDA�>=NPAJ@AN
�EO
JKP�DEIOAHB�JA?AOO=NEHU�JACHECAJP]PDA�H=S�EO�DKH@EJC�DEIstrictly liable�=J@�PK�PDEO
?KJ?ALP�SA�JKS�PQNJ�
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KEY TAKEAWAY

2DA�IKOP�?KIIKJ�PKNP�?H=EI�EO�>=OA@�KJ�PDA�JACHECAJ?A�KB�PDA�@ABAJ@=JP��'J
A=?D�JACHECAJ?A�?H=EI�PDA�LH=EJPEBB�IQOP�AOP=>HEOD�>U�=�LNALKJ@AN=J?A�KB�PDA
ARE@AJ?A�PD=P�	�
�PDA�@ABAJ@=JP�D=@�=�@QPU�KB�@QA�?=NA�	�
�PDA�@ABAJ@=JP
>NA=?DA@�PD=P�@QPU�	�
�PD=P�PDA�>NA=?D�KB�@QPU�>KPD�=?PQ=HHU�=J@
=LLNKTEI=PAHU�D=O�?=QOA@�D=NI�PK�PDA�LH=EJPEBB�=J@�	�
�PD=P�PDA�D=NI�EO
IA=OQN=>HA�EJ�IKJAU�@=I=CAO�

'P�EO�=HOK�LKOOE>HA�BKN�PDA�JACHECAJ?A�KB�KJA�LANOKJ�PK�>A�EILQPA@�PK�=JKPDAN
=O�EJ�PDA�?=OA�KB�NAOLKJ@A=P�OQLANEKN�KN�EJ�PDA�?=OA�KB�OKIAKJA�SDK�HK=JO
DEO�=QPKIK>EHA�PK�=JKPDAN�@NERAN�SDK�EO�JACHECAJP�=J@�?=QOAO�EJFQNU��2DANA
=NA�I=JU�AT?QOAO�	@ABAJOAO
�PK�?H=EIO�KB�JACHECAJ?A�EJ?HQ@EJC�=OOQILPEKJ
KB�NEOG�=J@�?KIL=N=PERA�JACHECAJ?A��'J�PDKOA�BAS�FQNEO@E?PEKJO�SDANA
?KJPNE>QPKNU�JACHECAJ?A�D=O�JKP�>AAJ�IK@EBEA@�PK�?KIL=N=PERA�JACHECAJ?A
LH=EJPEBBO�SDKOA�JACHECAJ?A�?KJPNE>QPAO�PK�PDAEN�KSJ�EJFQNEAO�SEHH�>A�>=NNA@
BNKI�=JU�NA?KRANU�

EXERCISES

�� #TLH=EJ�PDA�@EBBANAJ?A�>APSAAJ�?KIL=N=PERA�JACHECAJ?A�=J@
?KJPNE>QPKNU�JACHECAJ?A�

�� &KS�EO�=?PQ=H�?=QOA�@EBBANAJP�BNKI�LNK>=>HA�?=QOA�
�� 5D=P�EO�=J�AT=ILHA�KB�=OOQILPEKJ�KB�NEOG�
�� &KS�@KAO�NAO�ELO=�HKMQEPQN�DAHL�=�LH=EJPEBB�AOP=>HEOD�=�?=OA�KB�JACHECAJ?A�
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7.4 Strict Liability

LEARNING OBJECTIVES

�� 3J@ANOP=J@�DKS�OPNE?P�HE=>EHEPU�PKNPO�@EBBAN�BNKI�JACHECAJP�PKNPO�
�� 3J@ANOP=J@�PDA�DEOPKNE?=H�KNECEJO�KB�OPNE?P�HE=>EHEPU�QJ@AN�?KIIKJ�H=S�
��  A�=>HA�PK�=LLHU�OPNE?P�HE=>EHEPU�?KJ?ALPO�PK�HE=>EHEPU�BKN�@ABA?PERA

LNK@Q?PO�
�� "EOPEJCQEOD�OPNE?P�HE=>EHEPU�BNKI�=>OKHQPA�HE=>EHEPU�=J@�QJ@ANOP=J@�PDA

I=FKN�@ABAJOAO�PK�=�H=SOQEP�EJ�LNK@Q?PO�HE=>EHEPU�?=OAO�

Historical Basis of Strict Liability: Animals and Ultrahazardous
Activities

2K�PDEO�LKEJP�SA�D=RA�?KJOE@ANA@�LNEJ?ELHAO�KB�HE=>EHEPU�PD=P�EJ�OKIA�OAJOA�@ALAJ@
QLKJ�PDA�^B=QHP_�KB�PDA�PKNPBA=OKN��2DEO�B=QHP�EO�JKP�OUJKJUIKQO�SEPD�IKN=H�>H=IA�

�OE@A�BNKI�=?PO�EJPAJ@A@�PK�D=NI�PDA�B=QHP�HEAO�EJ�=�B=EHQNA�PK�HERA�QL�PK�=�OP=J@=N@
KB�NA=OKJ=>HAJAOO�KN�@QA�?=NA�� QP�PDEO�EO�JKP�PDA�KJHU�>=OEO�BKN�PKNP�HE=>EHEPU�
'JJK?AJP�IEOP=GAO�?=J�>A�=�OQBBE?EAJP�>=OEO���O�SA�D=RA�=HNA=@U�OAAJ�OKIAKJA�SDK
QJGJKSEJCHU�PNAOL=OOAO�KJ�=JKPDANaO�LNKLANPU�EO�HE=>HA�BKN�PDA�@=I=CA�PD=P�DA�@KAO
ARAJ�EB�DA�D=O�=�NA=OKJ=>HA�>AHEAB�PD=P�PDA�H=J@�EO�DEO���J@�EP�D=O�HKJC�>AAJ�DAH@�PD=P
OKIAKJA�SDK�AJC=CAO�EJ�QHPN=D=V=N@KQO�	KN�OKIAPEIAO�=>JKNI=HHU�@=JCANKQO

=?PEREPEAO�EO�HE=>HA�BKN�@=I=CA�PD=P�DA�?=QOAO�ARAJ�PDKQCD�DA�D=O�P=GAJ�ARANU
LKOOE>HA�LNA?=QPEKJ�PK�=RKE@�D=NI�PK�OKIAKJA�AHOA�

*EGASEOA�PDA�KSJAN�KB�=JEI=HO�PD=P�AO?=LA�BNKI�PDAEN�L=OPQNAO�KN�DKIAO�=J@
@=I=CA�JAECD>KNEJC�LNKLANPU�I=U�>A�HE=>HA�ARAJ�EB�PDA�NA=OKJ�BKN�PDAEN�AO?=LA�S=O
>AUKJ@�PDA�LKSAN�KB�PDA�KSJAN�PK�OPKL�	A�C��=�BENA�OP=NPA@�>U�HECDPJEJC�PD=P�>QNJO
KLAJ�=�>=NJ�@KKN
��'J�OQ?D�?=OAO�PDA�?KQNPO�EJRKGA�PDA�LNEJ?ELHA�KB�OPNE?P�HE=>EHEPU
KN�=O�EP�EO�OKIAPEIAO�?=HHA@�HE=>EHEPU�SEPDKQP�B=QHP��2DA�NA=OKJ�BKN�PDA�NQHA�EO
ATLH=EJA@�EJKlein v. Pyrodyne Corporation	1A?PEKJ������!=OAO�
�

Strict Liability for Products

 A?=QOA�KB�PDA�EILKNP=J?A�KB�LNK@Q?PO�HE=>EHEPU�PDEO�PATP�@ARKPAO�=J�AJPENA�?D=LPAN
PK�EP�	!D=LPAN�����.NK@Q?PO�*E=>EHEPU�
��1PNE?P�HE=>EHEPU�I=U�=HOK�=LLHU�=O�=�HAC=H
OP=J@=N@�BKN�LNK@Q?PO�ARAJ�PDKOA�PD=P�=NA�JKP�QHPN=D=V=N@KQO��'J�OKIA�J=PEKJ=H
HAC=H�OUOPAIO�OPNE?P�HE=>EHEPU�EO�JKP�=R=EH=>HA�=O�=�?=QOA�KB�=?PEKJ�PK�LH=EJPEBBO�OAAGEJC
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PK�NA?KRAN�=�FQ@CIAJP�KB�LNK@Q?PO�HE=>EHEPU�=C=EJOP�=�I=JQB=?PQNAN�SDKHAO=HAN
@EOPNE>QPKN�KN�NAP=EHAN��	1KIA�OP=PAO�HEIEP�HE=>EHEPU�PK�PDA�I=JQB=?PQNAN�
� QP�EP�EO
=R=EH=>HA�EJ�PDA�3JEPA@�1P=PAO�=J@�EJEPE=HHU�S=O�?NA=PA@�>U�=�!=HEBKNJE=�1QLNAIA
!KQNP�@A?EOEKJ�EJ�PDA������?=OA�KBGreenman v. Yuba Power Products, Inc.

'J Greenman�PDA�LH=EJPEBB�D=@�QOA@�=�DKIA�LKSAN�O=S�=J@�>AJ?D�PDA�1DKLOIEPD
@AOECJA@�=J@�I=JQB=?PQNA@�>U�PDA�@ABAJ@=JP��&A�S=O�ATLANEAJ?A@�EJ�QOEJC�LKSAN
PKKHO�=J@�S=O�EJFQNA@�SDEHA�QOEJC�PDA�=LLNKRA@�H=PDA�=PP=?DIAJP�PK�PDA�1DKLOIEPD
PK�B=ODEKJ�=�SKK@AJ�?D=HE?A��2DA�?=OA�S=O�@A?E@A@�KJ�PDA�LNAIEOA�PD=P�%NAAJI=J
D=@�@KJA�JKPDEJC�SNKJC�EJ�QOEJC�PDA�I=?DEJA�>QP�PD=P�PDA�I=?DEJA�D=@�=�@ABA?P
PD=P�S=O�^H=PAJP_�	JKP�A=OEHU�@EO?KRAN=>HA�>U�PDA�?KJOQIAN
��0=PDAN�PD=J�@A?E@A�PDA
?=OA�>=OA@�KJ�S=NN=JPEAO�KN�NAMQENEJC�PD=P�%NAAJI=J�LNKRA�DKS�PDA�@ABAJ@=JP�D=@
>AAJ�JACHECAJP�(QOPE?A�2N=UJKN�BKQJ@�BKN�PDA�LH=EJPEBB�>=OA@�KJ�PDA�KRAN=HH�OK?E=H
QPEHEPU�KB�OPNE?P�HE=>EHEPU�EJ�?=OAO�KB�@ABA?PERA�LNK@Q?PO���??KN@EJC�PK�DEO�@A?EOEKJ�PDA
LQNLKOA�KB�OQ?D�HE=>EHEPU�EO�PK�AJOQNA�PD=P�PDA�^?KOP�KB�EJFQNEAO�NAOQHPEJC�BNKI
@ABA?PERA�LNK@Q?PO�EO�>KNJA�>U�PDA�I=JQB=?PQNANO[N=PDAN�PD=J�>U�PDA�EJFQNA@
LANOKJO�SDK�=NA�LKSANHAOO�PK�LNKPA?P�PDAIOAHRAO�_

2K@=U�PDA�I=FKNEPU�KB�31�OP=PAO�NA?KCJEVA�OPNE?P�HE=>EHEPU�BKN�@ABA?PERA�LNK@Q?PO
=HPDKQCD�OKIA�OP=PAO�HEIEP�OPNE?P�HE=>EHEPU�=?PEKJO�PK�@=I=CAO�BKN�LANOKJ=H�EJFQNEAO
N=PDAN�PD=J�LNKLANPU�@=I=CA��'JFQNA@�LH=EJPEBBO�D=RA�PK�LNKRA�PDA�LNK@Q?P�?=QOA@
PDA�D=NI�>QP�@K�JKP�D=RA�PK�LNKRA�AT=?PHU�DKS�PDA�I=JQB=?PQNAN�S=O�?=NAHAOO�
.QN?D=OANO�KB�PDA�LNK@Q?P�=O�SAHH�=O�EJFQNA@�CQAOPO�>UOP=J@ANO�=J@�KPDANO�SEPD�JK
@ENA?P�NAH=PEKJODEL�SEPD�PDA�LNK@Q?P�I=U�OQA�BKN�@=I=CAO�?=QOA@�>U�PDA�LNK@Q?P�

2DA�0AOP=PAIAJP�KB�PDA�*=S�KB�2KNPO�1A?PEKJ����	=
�S=O�KNECEJ=HHU�EOOQA@�EJ�������'P
EO�=�SE@AHU�=??ALPA@�OP=PAIAJP�KB�PDA�HE=>EHEPEAO�KB�OAHHANO�KB�CKK@O�BKN�@ABA?PERA
LNK@Q?PO��2DA�0AOP=PAIAJP�OLA?EBEAO�OET�NAMQENAIAJPO�=HH�KB�SDE?D�IQOP�>A�IAP�BKN
=�LH=EJPEBB�PK�NA?KRAN�QOEJC�OPNE?P�HE=>EHEPU�BKN�=�LNK@Q?P�PD=P�PDA�LH=EJPEBB�?H=EIO�EO
@ABA?PERA�

�� 2DA�LNK@Q?P�IQOP�>A�EJ�=�@ABA?PERA�?KJ@EPEKJ�SDAJ�PDA�@ABAJ@=JP�OAHHO
EP�

�� 2DA�@ABAJ@=JP�IQOP�JKNI=HHU�>A�AJC=CA@�EJ�PDA�>QOEJAOO�KB�OAHHEJC�KN
KPDANSEOA�@EOPNE>QPEJC�PDA�LNK@Q?P�

�� 2DA�LNK@Q?P�IQOP�>A�QJNA=OKJ=>HU�@=JCANKQO�PK�PDA�QOAN�KN�?KJOQIAN
>A?=QOA�KB�EPO�@ABA?PERA�?KJ@EPEKJ�

�� 2DA�LH=EJPEBB�IQOP�EJ?QN�LDUOE?=H�D=NI�PK�OAHB�KN�PK�LNKLANPU�>U�QOEJC
KN�?KJOQIEJC�PDA�LNK@Q?P�

�� 2DA�@ABA?PERA�?KJ@EPEKJ�IQOP�>A�PDA�LNKTEI=PA�?=QOA�KB�PDA�EJFQNU�KN
@=I=CA�
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�� 2DA�CKK@O�IQOP�JKP�D=RA�>AAJ�OQ>OP=JPE=HHU�?D=JCA@�BNKI�PDA�PEIA�PDA
LNK@Q?P�S=O�OKH@�PK�PDA�PEIA�PDA�EJFQNU�S=O�OQOP=EJA@�

1A?PEKJ����	=
�=HOK�ATLHE?EPHU�I=GAO�?HA=N�PD=P�=�@ABAJ@=JP�?=J�>A�DAH@�HE=>HA�ARAJ
PDKQCD�PDA�@ABAJ@=JP�D=O�ATAN?EOA@�^=HH�LKOOE>HA�?=NA�_�2DQO�EJ�=�OPNE?P�HE=>EHEPU
?=OA�PDA�LH=EJPEBB�@KAO�JKP�JAA@�PK�ODKS�^B=QHP_�	KN�JACHECAJ?A
�

$KN�@ABAJ@=JPO�SDK�?=J�EJ?HQ@A�I=JQB=?PQNANO�@EOPNE>QPKNO�LNK?AOOKNO
=OOAI>HANO�L=?G=CANO�>KPPHANO�NAP=EHANO�=J@�SDKHAO=HANO�PDANA�=NA�=�JQI>AN�KB
@ABAJOAO�PD=P�=NA�=R=EH=>HA�EJ?HQ@EJC�=OOQILPEKJ�KB�NEOG�LNK@Q?P�IEOQOA�=J@
?KIL=N=PERA�JACHECAJ?A�?KIIKJHU�GJKSJ�@=JCANO�=J@�PDA�GJKSHA@CA=>HA�QOAN
@ABAJOA��5A�D=RA�=HNA=@U�OAAJ�=OOQILPEKJ�KB�NEOG�=J@�?KIL=N=PERA�JACHECAJ?A�EJ
PANIO�KB�JACHECAJ?A�=?PEKJO��PDA�=LLHE?=PEKJ�KB�PDAOA�EO�OEIEH=N�EJ�LNK@Q?PO�HE=>EHEPU
=?PEKJO�

3J@AN�LNK@Q?P�IEOQOA�=�LH=EJPEBB�SDK�QOAO�=�LNK@Q?P�EJ�=J�QJATLA?PA@�=J@�QJQOQ=H
S=U�SEHH�JKP�NA?KRAN�BKN�EJFQNEAO�?=QOA@�>U�OQ?D�IEOQOA��$KN�AT=ILHA�OQLLKOA�PD=P
OKIAKJA�QOAO�=�NKP=NU�H=SJ�IKSAN�PK�PNEI�=�DA@CA�=J@�PD=P�=BPAN�PSAJPU�IEJQPAO�KB
OQ?D�QOA�HKOAO�?KJPNKH�>A?=QOA�KB�EPO�SAECDP�=J@�OQBBANO�OANEKQO�?QPO�PK�DEO�=>@KIAJ
=BPAN�@NKLLEJC�EP��&ANA�PDANA�SKQH@�>A�=�@ABAJOA�KB�LNK@Q?P�IEOQOA�=O�SAHH�=O
?KJPNE>QPKNU�JACHECAJ?A��!KJOE@AN�PDA�QN>=J�	KN�'JPANJAP
�HACAJ@�KB�+ANREJ�%N=PV
SDK�OQLLKOA@HU�LQP�DEO�5EJJA>=CK�KJ�=QPKLEHKP�PK�CK�>=?G�=J@�I=GA�?KBBAA�EJ�PDA
GEP?DAJ�PDAJ�NA?KRANA@�IEHHEKJO�=BPAN�DEO�5EJJA>=CK�PQNJA@�KRAN�=J@�DA�OQBBANA@
OANEKQO�EJFQNEAO��2DANA�=NA�IQHPELHA�@ABAJOAO�PK�PDEO�=HHACA@�=?PEKJ��PDAOA�SKQH@
EJ?HQ@A�PDA�@ABAJOAO�KB�?KJPNE>QPKNU�JACHECAJ?A�?KIL=N=PERA�JACHECAJ?A�=J@
LNK@Q?P�IEOQOA��	2DANA�S=O�JARAN�=JU�OQ?D�?=OA�=J@�?ANP=EJHU�JK�OQ?D�NA?KRANU��EP
EO�JKP�GJKSJ�SDK�OP=NPA@�PDEO�HACAJ@�KN�SDU�


�JKPDAN�@ABAJOA�=C=EJOP�OPNE?P�HE=>EHEPU�=O�=�?=QOA�KB�=?PEKJ�EO�PDA�GJKSHA@CA=>HA
QOAN�@ABAJOA��'B�PDA�L=NAJPO�KB�K>AOA�PAAJ=CANO�>NEJC�=�H=SOQEP�=C=EJOP�+?"KJ=H@aO
?H=EIEJC�PD=P�EPO�B=OP�BKK@�LNK@Q?PO�=NA�@ABA?PERA�=J@�PD=P�+?"KJ=H@aO�ODKQH@�D=RA
S=NJA@�?QOPKIANO�KB�PDA�=@RANOA�DA=HPD�ABBA?PO�KB�A=PEJC�EPO�LNK@Q?PO�=�@ABAJOA
>=OA@�KJ�PDA�GJKSHA@CA=>HA�QOAN�EO�=R=EH=>HA��'J�KJA�?=OA�PDA�?KQNP�BKQJ@�PD=P�PDA
DECD�HARAHO�KB�?DKHAOPANKH�B=P�O=HP�=J@�OQC=N�EJ�+?"KJ=H@aO�BKK@�EO�SAHH�GJKSJ�PK
QOANO��2DA�?KQNP�OP=PA@�^'B�?KJOQIANO�GJKS�	KN�NA=OKJ=>HU�ODKQH@�GJKS
�PDA
LKPAJPE=H�EHH�DA=HPD�ABBA?PO�KB�A=PEJC�=P�+?"KJ=H@aO�PDAU�?=JJKP�>H=IA�+?"KJ=H@aO�EB
PDAU�JKJAPDAHAOO�?DKKOA�PK�O=PE=PA�PDAEN�=LLAPEPA�SEPD�=�OQNBAEP�KB�OQLANOEVA@
+?"KJ=H@aO�LNK@Q?PO�_Pellman v. McDonaldÕs Corp.�����$��@�����	1�"�,�7������
�
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KEY TAKEAWAY

!KIIKJ�H=S�?KQNPO�D=RA�HKJC�DAH@�PD=P�?ANP=EJ�=?PEREPEAO�=NA�EJDANAJPHU
@=JCANKQO�=J@�PD=P�PDKOA�SDK�?=QOA�@=I=CA�PK�KPDANO�>U�AJC=CEJC�EJ�PDKOA
=?PEREPEAO�SEHH�>A�DAH@�OPNE?PHU�HE=>HA��+KNA�NA?AJPHU�?KQNPO�EJ�PDA�3JEPA@
1P=PAO�D=RA�=LLHEA@�OPNE?P�HE=>EHEPU�PK�@ABA?PERA�LNK@Q?PO��1PNE?P�HE=>EHEPU
DKSARAN�EO�JKP�=>OKHQPA�HE=>EHEPU�=O�PDANA�=NA�I=JU�@ABAJOAO�=R=EH=>HA�PK
@ABAJ@=JPO�EJ�H=SOQEPO�>=OA@�KJ�OPNE?P�HE=>EHEPU�OQ?D�=O�?KIL=N=PERA
JACHECAJ?A�=J@�LNK@Q?P�=>QOA�

EXERCISES

�� 1KIAKJA�O=UO�^1PNE?P�HE=>EHEPU�IA=JO�PD=P�UKQaNA�HE=>HA�BKN�SD=PARAN�UKQ
I=GA�JK�I=PPAN�SD=P�PDA�?KJOQIAN�@KAO�SEPD�UKQN�LNK@Q?P��'PaO�=�?N=VU
OUOPAI�_�0AOLKJ@�PK�=J@�NABQPA�PDEO�OP=PAIAJP�

�� 5D=P�EO�PDA�AOOAJPE=H�@EBBANAJ?A�>APSAAJ�OPNE?P�HE=>EHEPU�PKNPO�=J@
JACHECAJP�PKNPO��1DKQH@�PDA�31�HAC=H�OUOPAI�ARAJ�=HHKS�OPNE?P�HE=>EHEPU
PKNPO��5D=P�NA=OKJO�OAAI�LANOQ=OERA�PK�UKQ�
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7.5 Cases

Intentional Torts: False Imprisonment

*AOPAN�R���H>ANO�1QLAN�+=NGAPO�'J?�

���-DEK��LL����������,�#��@�����	-DEK�����


$=?PO��2DA�LH=EJPEBB�?=NNUEJC�=�>=C�KB�NKHHO�LQN?D=OA@�=P�=JKPDAN�OPKNA�AJPANA@�PDA
@ABAJ@=JPaO�CNK?ANU�OPKNA�PK�>QU�OKIA�?=JJA@�BNQEP��1AAEJC�DAN�>QO�KQPOE@A�ODA
OPALLA@�KQP�KB�HEJA�=J@�LQP�PDA�?=J�KJ�PDA�?KQJPAN��2DA�OPKNA�I=J=CAN�EJPAN?ALPA@
DAN�=J@�NALA=PA@HU�@AI=J@A@�PD=P�ODA�OQ>IEP�PDA�>=C�PK�>A�OA=N?DA@��$EJ=HHU�ODA
=?MQEAO?A@��DA�HKKGA@�EJOE@A�=J@�O=E@�ODA�?KQH@�CK��1DA�PAOPEBEA@�PD=P�OARAN=H�LAKLHA
SEPJAOOA@�PDA�O?AJA�SDE?D�H=OPA@�=>KQP�BEBPAAJ�IEJQPAO�=J@�PD=P�ODA�S=O
DQIEHE=PA@��2DA�FQNU�=S=N@A@�DAN�������1DA�=HOK�PAOPEBEA@�PD=P�JK�KJA�H=E@�=�D=J@�KJ
DAN�KN�I=@A�=�IKRA�PK�NAOPN=EJ�DAN�BNKI�HA=REJC�>U�=JU�KJA�KB�JQIANKQO�ATEPO�

�����

+�22&#51�(3"%#�

�O�SA�REAS�PDA�NA?KN@�EP�N=EOAO�PDA�BQJ@=IAJP=H�MQAOPEKJ�KB�SD=P�EO�EILNEOKJIAJP�
 ABKNA�=JU�JAA@�BKN�=�@APANIEJ=PEKJ�KB�EHHAC=HEPU�=NEOAO�PDANA�IQOP�>A�LNKKB�KB
EILNEOKJIAJP��'J����!KNLQO�(QNEO�1A?QJ@QI�	!�(�1�
�$=HOA�'ILNEOKJIAJP�Y�''�L=CAO
���\���EP�EO�O=E@��^1Q>IEOOEKJ�PK�PDA�IANA�RAN>=H�@ENA?PEKJ�KB�=JKPDAN
QJ=??KIL=JEA@�>U�BKN?A�KN�>U�PDNA=PO�KB�=JU�?D=N=?PAN�?=JJKP�?KJOPEPQPA�=�B=HOA
EILNEOKJIAJP�=J@�PDANA�EO�JK�B=HOA�EILNEOKJIAJP�SDANA�=J�AILHKUAN�EJPANREASEJC
=J�AILHKUAA�@A?HEJAO�PK�PANIEJ=PA�PDA�EJPANREAS�EB�JK�BKN?A�KN�PDNA=P�KB�BKN?A�EO
QOA@�=J@�B=HOA�EILNEOKJIAJP�I=U�JKP�>A�LNA@E?=PA@�KJ�=�LANOKJaO�QJBKQJ@A@�>AHEAB
PD=P�DA�S=O�NAOPN=EJA@�_

+=JU�?=OAO�=NA�?EPA@�EJ�OQLLKNP�KB�PDA�PATP�

�����

'J�$AJJ�R��)NKCAN�%NK?ANU��� =GEJC�!K��+K��1QL������1�5����������PDA�?KQNP�O=E@�
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��?=OA�S=O�JKP�I=@A�KQP�BKN�B=HOA�=NNAOP��2DA�LH=EJPEBB�O=E@�ODA�S=O�EJPAN?ALPA@�=O
ODA�OP=NPA@�PK�HA=RA�PDA�OPKNA��PD=P�+N��)N=QOA�OPKK@�SDANA�ODA�?KQH@�JKP�L=OO�DEI
EJ�CKEJC�KQP��1DA�@KAO�JKP�O=U�PD=P�DA�I=@A�=JU�=PPAILP�PK�EJPAN?ALP�DAN��1DA�O=UO
DA�AO?KNPA@�DAN�>=?G�PK�PDA�@AOG�PD=P�DA�=OGA@�DAN�PK�HAP�DEI�OAA�PDA�?D=JCA�

[1DA�@KAO�JKP�O=U�PD=P�ODA�SAJP�QJSEHHEJCHU[#RE@AJ?A�EO�SDKHHU�H=?GEJC�PK�ODKS
PD=P�ODA�S=O�@AP=EJA@�>U�BKN?A�KN�PDNA=PO��'P�S=O�LNK>=>HU�=�@EO=CNAA=>HA
ATLANEAJ?A�=�DQIEHE=PEJC�KJA�PK�DAN�>QP�ODA�?=IA�KQP�RE?PKNEKQO�=J@�S=O�=HHKSA@
PK�CK�SDAJ�ODA�@AOENA@�SEPD�PDA�=OOQN=J?A�KB�+N��)N=QOA�PD=P�EP�S=O�=HH�NECDP��2DA
@AIQNNAN�PK�PDA�ARE@AJ?A�KJ�>KPD�?KQJPO�S=O�LNKLANHU�OQOP=EJA@�

2DA�NAOQHP�KB�PDA�?=OAO�EO�ALEPKIEVA@�EJ�����I�(QN������=O�BKHHKSO�

��?QOPKIAN�KN�L=PNKJ�SDK�=LL=NAJPHU�D=O�JKP�L=E@�BKN�SD=P�DA�D=O�NA?AERA@�I=U�>A
@AP=EJA@�BKN�=�NA=OKJ=>HA�PEIA�PK�EJRAOPEC=PA�PDA�?EN?QIOP=J?AO�>QP�QLKJ�L=UIAJP
KB�PDA�@AI=J@�DA�D=O�PDA�QJMQ=HEBEA@�NECDP�PK�HA=RA�PDA�LNAIEOAO�SEPDKQP�NAOPN=EJP
OK�B=N�=O�PDA�LNKLNEAPKN�EO�?KJ?ANJA@�=J@�EP�EO�B=HOA�EILNEOKJIAJP�BKN�=�LNER=PA
EJ@ERE@Q=H�PK�@AP=EJ�KJA�BKN�=J�QJNA=OKJ=>HA�PEIA�KN�QJ@AN�QJNA=OKJ=>HA
?EN?QIOP=J?AO�BKN�PDA�LQNLKOA�KB�EJRAOPEC=PEJC�=�@EOLQPA�KRAN�PDA�L=UIAJP�KB�=�>EHH
=HHACA@�PK�>A�KSA@�>U�PDA�LANOKJ�@AP=EJA@�BKN�?=OD�OANRE?AO�

�����

$KN�PDAOA�NA=OKJO�PDA�FQ@CIAJP�EO�NARANOA@�=J@�BEJ=H�FQ@CIAJP�AJPANA@�BKN�PDA
@ABAJ@=JP�=LLAHH=JP�

CASE QUESTIONS

�� 2DA�?KQNP�>ACEJO�>U�O=UEJC�SD=P�B=HOA�EILNEOKJIAJP�EO�JKP��5D=P�EO�PDA
HAC=H�@ABEJEPEKJ�KB�B=HOA�EILNEOKJIAJP�

�� 5D=P�GEJ@O�KB�@APAJPEKJ�=NA�LANIEOOE>HA�BKN�=�OPKNA�PK�QOA�EJ�=??KOPEJC
PDKOA�PD=P�I=U�D=RA�>AAJ�ODKLHEBPEJC�

�� (K@U�>NKGA�QL�SEPD�(ANAIU�=J@�NABQOA@�PK�P=HG�PK�DEI��(ANAIU�O=S�(K@U
CAP�EJPK�DAN�?=N�JA=N�PDA�>QOEJAOO�O?DKKH�=J@�L=NGA@�NECDP�>ADEJ@�DAN�OK
ODA�?KQH@�JKP�IKRA��&A�PDAJ�OPKK@�JATP�PK�PDA�@NERANaO�SEJ@KS�BKN
BEBPAAJ�IEJQPAO�>ACCEJC�(K@U�PK�P=HG�PK�DEI��1DA�GALP�O=UEJC�^,K�HAP�IA
HA=RA�_�&=O�(ANAIU�?KIIEPPA@�PDA�PKNP�KB�B=HOA�EILNEOKJIAJP�
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Negligence: Duty of Due Care

5DEPHK?G�R��3JERANOEPU�KB�"AJRAN

����.��@����	1QLNAIA�!KQNP�KB�!KHKN=@K����


-J�(QJA���������=P�=LLNKTEI=PAHU�������L�I��LH=EJPEBB�-O?=N�5DEPHK?G�OQBBANA@�=
L=N=HUVEJC�EJFQNU�SDEHA�=PPAILPEJC�PK�?KILHAPA�=�KJA�=J@�PDNAA�MQ=NPANO�BNKJP�BHEL
KJ�=�PN=ILKHEJA��2DA�EJFQNU�NAJ@ANA@�DEI�=�MQ=@NELHACE?��2DA�PN=ILKHEJA�S=O
KSJA@�>U�PDA� AP=�2DAP=�.E�BN=PANJEPU�	PDA� AP=�DKQOA
�=J@�S=O�OEPQ=PA@�KJ�PDA
BNKJP�U=N@�KB�PDA�BN=PANJEPU�LNAIEOAO�HK?=PA@�KJ�PDA�3JERANOEPU�?=ILQO���P�PDA�PEIA
KB�DEO�EJFQNU�5DEPHK?G�S=O�PSAJPU�UA=NO�KH@�=PPAJ@A@�PDA�3JERANOEPU�KB�"AJRAN�=J@
S=O�=�IAI>AN�KB�PDA� AP=�DKQOA�SDANA�DA�DAH@�PDA�KBBE?A�KB�=?PEJC�DKQOA�I=J=CAN�
2DA�LNKLANPU�KJ�SDE?D�PDA� AP=�DKQOA�S=O�HK?=PA@�S=O�HA=OA@�PK�PDA�HK?=H�?D=LPAN
DKQOA�=OOK?E=PEKJ�KB�PDA� AP=�2DAP=�.E�BN=PANJEPU�>U�PDA�@ABAJ@=JP�3JERANOEPU�KB
"AJRAN�

5DEPHK?G�D=@�ATPAJOERA�ATLANEAJ?A�FQILEJC�KJ�PN=ILKHEJAO��&A�>AC=J�QOEJC
PN=ILKHEJAO�EJ�FQJEKN�DECD�O?DKKH�=J@�?KJPEJQA@�PK�@K�OK�@QNEJC�DEO�>NEAB�PAJQNA�=O
=�?=@AP�=P�PDA�3JEPA@�1P=PAO�+EHEP=NU��?=@AIU�=P�5AOP�.KEJP�SDANA�DA�HA=NJA@�PK
ATA?QPA�PDA�KJA�=J@�PDNAA�MQ=NPANO�BNKJP�BHEL��5DEPHK?G�PAOPEBEA@�PD=P�DA�QPEHEVA@
PDA�PN=ILKHEJA�=P�5AOP�.KEJP�ARANU�KPDAN�@=U�BKN�=�LANEK@�KB�PSK�IKJPDO��&A�>AC=J
FQILEJC�KJ�PDA�PN=ILKHEJA�KSJA@�>U�PDA� AP=�DKQOA�EJ�1ALPAI>AN�KB������
5DEPHK?G�NA?KQJPA@�PD=P�EJ�PDA�B=HH�=J@�OLNEJC�LNEKN�PK�PDA�@=PA�KB�DEO�EJFQNU�DA
FQILA@�KJ�PDA�PN=ILKHEJA�=HIKOP�@=EHU��&A�PAOPEBEA@�BQNPDAN�PD=P�LNEKN�PK�PDA�@=PA�KB
DEO�EJFQNU�DA�D=@�OQ??AOOBQHHU�ATA?QPA@�PDA�KJA�=J@�PDNAA�MQ=NPANO�BNKJP�BHEL
>APSAAJ�OARAJPU�BERA�=J@�KJA�DQJ@NA@�PEIAO�

"QNEJC�PDA�ARAJEJC�KB�(QJA����=J@�A=NHU�IKNJEJC�KB�(QJA���������5DEPHK?G
=PPAJ@A@�=�L=NPU�=P�PDA� AP=�DKQOA�SDANA�DA�@N=JG�>AAN�RK@G=�=J@�O?KP?D�QJPEH
�����=�I��5DEPHK?G�PDAJ�NAPENA@�=J@�@E@�JKP�=S=GAJ�QJPEH������L�I��KJ�(QJA�����&A
PAOPEBEA@�PD=P�DA�FQILA@�KJ�PDA�PN=ILKHEJA�>APSAAJ������L�I��=J@������L�I��=J@
=C=EJ�=P������L�I���P�������L�I��PDA�PEIA�KB�PDA�EJFQNU�PDANA�=C=EJ�S=O�=�L=NPU�EJ
LNKCNAOO�=P�PDA� AP=�DKQOA�=J@�5DEPHK?G�S=O�QOEJC�PDA�PN=ILKHEJA�SEPD�KJHU�PDA
EHHQIEJ=PEKJ�BNKI�PDA�SEJ@KSO�KB�PDA�BN=PANJEPU�DKQOA�PDA�KQPOE@A�HECDP�=>KRA�PDA
BNKJP�@KKN�KB�PDA�DKQOA�=J@�PSK�OPNAAP�HECDPO�EJ�PDA�=NA=���O�5DEPHK?G�=PPAILPA@�PK
LANBKNI�PDA�KJA�=J@�PDNAA�MQ=NPANO�BNKJP�BHEL�DA�H=J@A@�KJ�PDA�>=?G�KB�DEO�DA=@
?=QOEJC�DEO�JA?G�PK�>NA=G�

5DEPHK?G�>NKQCDP�OQEP�=C=EJOP�PDA�I=JQB=?PQNAN�=J@�OAHHAN�KB�PDA�PN=ILKHEJA�PDA
3JERANOEPU�PDA� AP=�2DAP=�.E�BN=PANJEPU�=J@�EPO�HK?=H�?D=LPAN�=J@�?ANP=EJ�EJ@ERE@Q=HO
EJ�PDAEN�?=L=?EPEAO�=O�NALNAOAJP=PERAO�KB�PDA� AP=�2DAP=�.E�KNC=JEV=PEKJO��5DEPHK?G
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NA=?DA@�OAPPHAIAJPO�SEPD�=HH�KB�PDA�J=IA@�@ABAJ@=JPO�AT?ALP�PDA�3JERANOEPU�OK�KJHU
PDA�JACHECAJ?A�=?PEKJ�=C=EJOP�PDA�3JERANOEPU�LNK?AA@A@�PK�PNE=H��2DA�FQNU�NAPQNJA@�=
RAN@E?P�EJ�B=RKN�KB�5DEPHK?G�=OOAOOEJC�DEO�PKP=H�@=I=CAO�=P������������2DA�FQNU
=PPNE>QPA@�PSAJPU�AECDP�LAN?AJP�KB�?=QO=H�JACHECAJ?A�PK�PDA�?KJ@Q?P�KB�5DEPHK?G�=J@
OARAJPU�PSK�LAN?AJP�KB�?=QO=H�JACHECAJ?A�PK�PDA�?KJ@Q?P�KB�PDA�3JERANOEPU��2DA�PNE=H
?KQNP�=??KN@EJCHU�NA@Q?A@�PDA�=IKQJP�KB�PDA�=S=N@�=C=EJOP�PDA�3JERANOEPU�PK��
��������

2DA�3JERANOEPU�IKRA@�BKN�FQ@CIAJP�JKPSEPDOP=J@EJC�PDA�RAN@E?P�KN�EJ�PDA
=HPANJ=PERA�=�JAS�PNE=H��2DA�PNE=H�?KQNP�CN=JPA@�PDA�IKPEKJ�BKN�FQ@CIAJP
JKPSEPDOP=J@EJC�PDA�RAN@E?P�DKH@EJC�PD=P�=O�=�I=PPAN�KB�H=S�JK�NA=OKJ=>HA�FQNU
?KQH@�D=RA�BKQJ@�PD=P�PDA�3JERANOEPU�S=O�IKNA�JACHECAJP�PD=J�5DEPHK?G�=J@�PD=P
PDA�FQNUaO�IKJAP=NU�=S=N@�S=O�PDA�NAOQHP�KB�OUIL=PDU�L=OOEKJ�KN�LNAFQ@E?A�

��L=JAH�KB�PDA�?KQNP�KB�=LLA=HO�NARANOA@[>U�=�@ERE@A@�RKPA�Whitlock v. University of
Denver,����.��@������	!KHK���LL������
��2DA�?KQNP�KB�=LLA=HO�DAH@�PD=P�PDA
3JERANOEPU�KSA@�5DEPHK?G�=�@QPU�KB�@QA�?=NA�PK�NAIKRA�PDA�PN=ILKHEJA�BNKI�PDA
BN=PANJEPU�LNAIEOAO�KN�PK�OQLANREOA�EPO�QOA�[2DA�?=OA�S=O�NAI=J@A@�PK�PDA�PNE=H
?KQNP�SEPD�KN@ANO�PK�NAEJOP=PA�PDA�RAN@E?P�=J@�@=I=CAO�=O�@APANIEJA@�>U�PDA�FQNU�
2DA�3JERANOEPU�PDAJ�LAPEPEKJA@�BKN�?ANPEKN=NE�NAREAS�=J@�SA�CN=JPA@�PD=P�LAPEPEKJ�

II.

��JACHECAJ?A�?H=EI�IQOP�B=EH�EB�>=OA@�KJ�?EN?QIOP=J?AO�BKN�SDE?D�PDA�H=S�EILKOAO�JK
@QPU�KB�?=NA�QLKJ�PDA�@ABAJ@=JP�BKN�PDA�>AJABEP�KB�PDA�LH=EJPEBB��9!EP=PEKJO;
2DANABKNA�EB�5DEPHK?GaO�FQ@CIAJP�=C=EJOP�PDA�3JERANOEPU�EO�PK�>A�QLDAH@�EP�IQOP
BENOP�>A�@APANIEJA@�PD=P�PDA�3JERANOEPU�KSA@�=�@QPU�KB�?=NA�PK�P=GA�NA=OKJ=>HA
IA=OQNAO�PK�LNKPA?P�DEI�=C=EJOP�PDA�EJFQNU�PD=P�DA�OQOP=EJA@�

5DAPDAN�=�L=NPE?QH=N�@ABAJ@=JP�KSAO�=�HAC=H�@QPU�PK�=�L=NPE?QH=N�LH=EJPEBB�EO�=
MQAOPEKJ�KB�H=S��9!EP=PEKJO;�^2DA�?KQNP�@APANIEJAO�=O�=�I=PPAN�KB�H=S�PDA�ATEOPAJ?A
=J@�O?KLA�KB�PDA�@QPU]PD=P�EO�SDAPDAN�PDA�LH=EJPEBBaO�EJPANAOP�PD=P�D=O�>AAJ
EJBNEJCA@�>U�PDA�?KJ@Q?P�KB�PDA�@ABAJ@=JP�EO�AJPEPHA@�PK�HAC=H�LNKPA?PEKJ�_�9!EP=PEKJO;
'J Smith v. City & County of Denver,����.��@������	!KHK������
�SA�OAP�BKNPD�OARAN=H
B=?PKNO�PK�>A�?KJOE@ANA@�EJ�@APANIEJEJC�PDA�ATEOPAJ?A�KB�@QPU�EJ�=�L=NPE?QH=N�?=OA�

5DAPDAN�PDA�H=S�ODKQH@�EILKOA�=�@QPU�NAMQENAO�?KJOE@AN=PEKJ�KB�I=JU�B=?PKNO
EJ?HQ@EJC�BKN�AT=ILHA�PDA�NEOG�EJRKHRA@�PDA�BKNAOAA=>EHEPU�=J@�HEGAHEDKK@�KB�EJFQNU
=O�SAECDA@�=C=EJOP�PDA�OK?E=H�QPEHEPU�KB�PDA�=?PKNaO�?KJ@Q?P�PDA�I=CJEPQ@A�KB�PDA
>QN@AJ�KB�CQ=N@EJC�=C=EJOP�EJFQNU�KN�D=NI�=J@�PDA�?KJOAMQAJ?AO�KB�LH=?EJC�PDA
>QN@AJ�QLKJ�PDA�=?PKN�
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[��?KQNPaO�?KJ?HQOEKJ�PD=P�=�@QPU�@KAO�KN�@KAO�JKP�ATEOP�EO�^=J�ATLNAOOEKJ�KB�PDA
OQI�PKP=H�KB�PDKOA�?KJOE@AN=PEKJO�KB�LKHE?U�SDE?D�HA=@�PDA�H=S�PK�O=U�PD=P�PDA
LH=EJPEBB�EO�9KN�EO�JKP;�AJPEPHA@�PK�LNKPA?PEKJ�_

[

5A�>AHEARA�PD=P�PDA�B=?P�PD=P�PDA�3JERANOEPU�EO�?D=NCA@�SEPD�JACHECAJP�B=EHQNA�PK�=?P
N=PDAN�PD=J�JACHECAJP�=BBENI=PERA�=?PEKJ�EO�=�?NEPE?=H�B=?PKN�PD=P�OPNKJCHU�IEHEP=PAO
=C=EJOP�EILKOEPEKJ�KB�=�@QPU�KJ�PDA�3JERANOEPU�QJ@AN�PDA�B=?PO�KB�PDEO�?=OA��'J
@APANIEJEJC�SDAPDAN�=�@ABAJ@=JP�KSAO�=�@QPU�PK�=�L=NPE?QH=N�LH=EJPEBB�PDA�H=S�D=O
HKJC�NA?KCJEVA@�=�@EOPEJ?PEKJ�>APSAAJ�=?PEKJ�=J@�=�B=EHQNA�PK�=?P]^PD=P�EO�PK�O=U
>APSAAJ�=?PERA�IEO?KJ@Q?P�SKNGEJC�LKOEPERA�EJFQNU�PK�KPDANO�9IEOBA=O=J?A;�=J@
L=OOERA�EJ=?PEKJ�KN�=�B=EHQNA�PK�P=GA�OPALO�PK�LNKPA?P�PDAI�BNKI�D=NI
9JKJBA=O=J?A;�_�5��)AAPKJ�Y����=P������*E=>EHEPU�BKN�JKJBA=O=J?A�S=O�OHKS�PK
NA?AERA�NA?KCJEPEKJ�EJ�PDA�H=S��^2DA�NA=OKJ�BKN�PDA�@EOPEJ?PEKJ�I=U�>A�O=E@�PK�HEA�EJ
PDA�B=?P�PD=P�>U�`IEOBA=O=J?Aa�PDA�@ABAJ@=JP�D=O�?NA=PA@�=�JAS�NEOG�KB�D=NI�PK�PDA
LH=EJPEBB�SDEHA�>U�`JKJBA=O=J?Aa�DA�D=O�=P�HA=OP�I=@A�DEO�OEPQ=PEKJ�JK�SKNOA�=J@�D=O
IANAHU�B=EHA@�PK�>AJABEP�DEI�>U�EJPANBANEJC�EJ�DEO�=BB=ENO�_Id.2DARestatement
(Second) of TortsY�����	����
�OQII=NEVAO�PDA�H=S�KJ�PDEO�LKEJP�=O�BKHHKSO�

2DA�B=?P�PD=P�=J�=?PKN�NA=HEVAO�KN�ODKQH@�NA=HEVA�PD=P�=?PEKJ�KJ�DEO�L=NP�EO�JA?AOO=NU
BKN�=JKPDANaO�=E@�KN�LNKPA?PEKJ�@KAO�JKP�KB�EPOAHB�EILKOA�QLKJ�DEI�=�@QPU�PK�P=GA
OQ?D�=?PEKJ�

'ILKOEPEKJ�KB�=�@QPU�EJ�=HH�OQ?D�?=OAO�SKQH@�OEILHU�JKP�IAAP�PDA�PAOP�KB�B=ENJAOO
QJ@AN�?KJPAILKN=NU�OP=J@=N@O�

'J�JKJBA=O=J?A�?=OAO�PDA�ATEOPAJ?A�KB�=�@QPU�D=O�>AAJ�NA?KCJEVA@�KJHU�@QNEJC�PDA
H=OP�?AJPQNU�EJ�OEPQ=PEKJO�EJRKHREJC�=�HEIEPA@�CNKQL�KB�OLA?E=H�NAH=PEKJODELO�>APSAAJ
L=NPEAO��1Q?D�OLA?E=H�NAH=PEKJODELO�=NA�LNA@E?=PA@�KJ�^OKIA�@ABEJEPA�NAH=PEKJ
>APSAAJ�PDA�L=NPEAO�KB�OQ?D�=�?D=N=?PAN�PD=P�OK?E=H�LKHE?U�FQOPEBEAO�PDA�EILKOEPEKJ�KB
=�@QPU�PK�=?P�_�5��)AAPKJ�Y����=P������1LA?E=H�NAH=PEKJODELO�PD=P�D=RA�>AAJ
NA?KCJEVA@�>U�R=NEKQO�?KQNPO�BKN�PDA�LQNLKOA�KB�EILKOEPEKJ�KB�=�@QPU�KB�?=NA�EJ?HQ@A
?KIIKJ�?=NNEAN�L=OOAJCAN�EJJGAALAN�CQAOP�LKOOAOOKN�KB�H=J@�EJREPA@�AJPN=JP
AILHKUAN�AILHKUAA�L=NAJP�?DEH@�=J@�DKOLEP=H�L=PEAJP�See Restatement (Second) of
TortsY�������	����
����&=NLAN�=J@�(=IAO�Y������=P����\����2DA�=QPDKNO�KB�PDA
Restatement (Second) of TortsY�������?KIIAJP�>�	����
�OP=PA�PD=P�^PDA�H=S
=LLA=NO[PK�>A�SKNGEJC�OHKSHU�PKS=N@�=�NA?KCJEPEKJ�KB�PDA�@QPU�PK�=E@�KN�LNKPA?P�EJ
=JU�NAH=PEKJ�KB�@ALAJ@AJ?A�KN�KB�IQPQ=H�@ALAJ@AJ?A�_

[
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III.

2DA�LNAOAJP�?=OA�EJRKHRAO�PDA�=HHACA@�JACHECAJP�B=EHQNA�PK�=?P�N=PDAN�PD=J�JACHECAJP
=?PEKJ��2DA�LH=EJPEBB�@KAO�JKP�?KILH=EJ�KB�=JU�=BBENI=PERA�=?PEKJ�P=GAJ�>U�PDA
3JERANOEPU�>QP�=OOANPO�EJOPA=@�PD=P�PDA�3JERANOEPU�KSA@�PK�5DEPHK?G�PDA�@QPU�PK
=OOQNA�PD=P�PDA�BN=PANJEPUaO�PN=ILKHEJA�S=O�QOA@�KJHU�QJ@AN�OQLANREOA@�?KJ@EPEKJO
?KIL=N=>HA�PK�PDKOA�EJ�=�CUIJ=OEQI�?H=OO�KN�EJ�PDA�=HPANJ=PERA�PK�?=QOA�PDA
PN=ILKHEJA�PK�>A�NAIKRA@�BNKI�PDA�BNKJP�H=SJ�KB�PDA� AP=�DKQOA�['B�OQ?D�=�@QPU�EO
PK�>A�NA?KCJEVA@�EP�IQOP�>A�CNKQJ@A@�KJ�=�OLA?E=H�NAH=PEKJODEL�>APSAAJ�PDA
3JERANOEPU�=J@�5DEPHK?G���??KN@EJC�PK�PDA�ARE@AJ?A�PDANA�=NA�KJHU�PSK�LKOOE>HA
OKQN?AO�KB�=�OLA?E=H�NAH=PEKJODEL�KQP�KB�SDE?D�OQ?D�=�@QPU�?KQH@�=NEOA�EJ�PDEO�?=OA�
PDA�OP=PQO�KB�5DEPHK?G�=O�=�OPQ@AJP�=P�PDA�3JERANOEPU�=J@�PDA�HA=OA�>APSAAJ�PDA
3JERANOEPU�=J@�PDA�BN=PANJEPU�KB�SDE?D�5DEPHK?G�S=O�=�IAI>AN��5A�BENOP�?KJOE@AN
PDA�=@AMQ=?U�KB�PDA�OPQ@AJP�QJERANOEPU�NAH=PEKJODEL�=O�=�LKOOE>HA�>=OEO�BKN�EILKOEJC
=�@QPU�KJ�PDA�3JERANOEPU�PK�?KJPNKH�KN�LNKDE>EP�PDA�QOA�KB�PDA�PN=ILKHEJA�=J@�PDAJ
AT=IEJA�PDA�LNKREOEKJO�KB�PDA�HA=OA�BKN�PD=P�O=IA�LQNLKOA�

A.

2DA�OPQ@AJP�QJERANOEPU�NAH=PEKJODEL�D=O�>AAJ�O?NQPEJEVA@�EJ�OARAN=H�FQNEO@E?PEKJO
=J@�EP�EO�CAJAN=HHU�=CNAA@�PD=P�=�QJERANOEPU�EO�JKP�=J�EJOQNAN�KB�EPO�OPQ@AJPOa�O=BAPU�
9!EP=PEKJO;�2DA�NAH=PEKJODEL�>APSAAJ�=�QJERANOEPU�=J@�EPO�OPQ@AJPO�D=O�ATLANEAJ?A@
EILKNP=JP�?D=JCA�KRAN�PDA�UA=NO���P�KJA�PEIA�?KHHACA�=@IEJEOPN=PKNO�=J@�B=?QHPEAO
OPKK@�EJ�HK?K�L=NAJPEO�PK�PDAEN�OPQ@AJPO�SDE?D�?NA=PA@�=�OLA?E=H�NAH=PEKJODEL�^PD=P
EILKOA@�=�@QPU�KJ�PDA�?KHHACA�PK�ATAN?EOA�?KJPNKH�KRAN�OPQ@AJP�?KJ@Q?P�=J@
NA?ELNK?=HHU�C=RA�PDA�OPQ@AJPO�?ANP=EJ�NECDPO�KB�LNKPA?PEKJ�>U�PDA�?KHHACA�_
Bradshaw,����$��@�=P������&KSARAN�EJ�IK@ANJ�PEIAO�PDANA�D=O�ARKHRA@�=�CN=@Q=H
NA=LLKNPEKJIAJP�KB�NAOLKJOE>EHEPEAO�BNKI�PDA�QJERANOEPEAO�PK�PDA�OPQ@AJPO�=J@�=
?KNNAOLKJ@EJC�@AL=NPQNA�BNKI�PDA�EJ�HK?K�L=NAJPEO�NAH=PEKJODEL�Id.=P����\���
2K@=U�?KHHACAO�=J@�QJERANOEPEAO�=NA�NAC=N@A@�=O�A@Q?=PEKJ=H�EJOPEPQPEKJO�N=PDAN
PD=J�?QOPK@E=H�KJAO�Beach,����.��@�=P�����	?KJPN=OPEJC�?KHHACAO�=J@�QJERANOEPEAO
SEPD�AHAIAJP=NU�=J@�DECD�O?DKKHO
�

[

[ U�EILKOEJC�=�@QPU�KJ�PDA�3JERANOEPU�EJ�PDEO�?=OA�PDA�3JERANOEPU�SKQH@�>A
AJ?KQN=CA@�PK�ATAN?EOA�IKNA�?KJPNKH�KRAN�LNER=PA�OPQ@AJP�NA?NA=PEKJ=H�?DKE?AO
PDANA>U�ABBA?PERAHU�P=GEJC�=S=U�IQ?D�KB�PDA�NAOLKJOE>EHEPU�NA?AJPHU�NA?KCJEVA@�EJ
OPQ@AJPO�BKN�I=GEJC�PDAEN�KSJ�@A?EOEKJO�SEPD�NAOLA?P�PK�LNER=PA�AJPANP=EJIAJP�=J@
LANOKJ=H�O=BAPU��1Q?D�=J�=HHK?=PEKJ�KB�NAOLKJOE>EHEPU�SKQH@�^LNK@Q?A�=�NALNAOOERA
=J@�EJDKOLEP=>HA�AJRENKJIAJP�H=NCAHU�EJ?KJOEOPAJP�SEPD�PDA�K>FA?PERAO�KB�=�IK@ANJ
?KHHACA�A@Q?=PEKJ�_Beach,����.��@�=P�����
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2DA�ARE@AJ?A�@AIKJOPN=PAO�PD=P�KJHU�EJ�HEIEPA@�EJOP=J?AO�D=O�PDA�3JERANOEPU
=PPAILPA@�PK�EILKOA�NACQH=PEKJO�KN�NAOPN=EJPO�KJ�PDA�LNER=PA�NA?NA=PEKJ=H�LQNOQEPO
KB�EPO�OPQ@AJPO�=J@�PDA�OPQ@AJPO�D=RA�JKP�HKKGA@�PK�PDA�3JERANOEPU�PK�=OOQNA�PDA
O=BAPU�KB�PDAEN�NA?NA=PEKJ=H�?DKE?AO��,KPDEJC�EJ�PDA�3JERANOEPUaO�OPQ@AJP�D=J@>KKG
SDE?D�?KJP=EJO�?ANP=EJ�NACQH=PEKJO�?KJ?ANJEJC�OPQ@AJP�?KJ@Q?P�NABHA?PO�=J�ABBKNP
>U�PDA�3JERANOEPU�PK�?KJPNKH�PDA�NEOG�P=GEJC�@A?EOEKJO�KB�EPO�OPQ@AJPO�EJ�PDAEN�LNER=PA
NA?NA=PEKJ�['J@AA@�BN=PANJEPU�=J@�OKNKNEPU�OAHB�CKRANJ=J?A�SEPD�IEJEI=H
OQLANREOEKJ�=LLA=NO�PK�D=RA�>AAJ�BKOPANA@�>U�PDA�3JERANOEPU�

[

�OE@A�BNKI�=@REOEJC�PDA� AP=�DKQOA�KJ�KJA�K??=OEKJ�PK�LQP�PDA�PN=ILKHEJA�QL�SDAJ
JKP�EJ�QOA�PDANA�EO�JK�ARE@AJ?A�PD=P�PDA�3JERANOEPU�KBBE?E=HO�=PPAILPA@�PK�=OOANP
?KJPNKH�KRAN�PN=ILKHEJA�QOA�>U�PDA�BN=PANJEPU�IAI>ANO��5A�?KJ?HQ@A�BNKI�PDEO
NA?KN@�PD=P�PDA�3JERANOEPUaO�RANU�HEIEPA@�=?PEKJO�?KJ?ANJEJC�O=BAPU�KB�OPQ@AJP
NA?NA=PEKJ�@E@�JKP�CERA�5DEPHK?G�KN�PDA�KPDAN�IAI>ANO�KB�?=ILQO�BN=PANJEPEAO�KN
OKNKNEPEAO�=JU�NA=OKJ�PK�@ALAJ@�QLKJ�PDA�3JERANOEPU�BKN�AR=HQ=PEKJ�KB�PDA�O=BAPU�KB
PN=ILKHEJA�QOA�[2DANABKNA�SA�?KJ?HQ@A�PD=P�PDA�OPQ@AJP�QJERANOEPU�NAH=PEKJODEL�EO
JKP�=�OLA?E=H�NAH=PEKJODEL�KB�PDA�PULA�CEREJC�NEOA�PK�=�@QPU�KB�PDA�3JERANOEPU�PK�P=GA
NA=OKJ=>HA�IA=OQNAO�PK�LNKPA?P�PDA�IAI>ANO�KB�BN=PANJEPEAO�=J@�OKNKNEPEAO�BNKI
NEOGO�KB�AJC=CEJC�EJ�ATPN=�?QNNE?QH=N�PN=ILKHEJA�FQILEJC�

2DA�LH=EJPEBB�=OOANPO�DKSARAN�PD=P�SA�ODKQH@�NA?KCJEVA�=�@QPU�KB�PDA�3JERANOEPU�PK
P=GA�=BBENI=PERA�=?PEKJ�PK�LNKPA?P�BN=PANJEPU�IAI>ANO�>A?=QOA�KB�PDA�BKNAOAA=>EHEPU
KB�PDA�EJFQNU�PDA�ATPAJP�KB�PDA�NEOGO�EJRKHRA@�EJ�PN=ILKHEJA�QOA�PDA�OANEKQOJAOO�KB
LKPAJPE=H�EJFQNEAO�=J@�PDA�3JERANOEPUaO�OQLANEKN�GJKSHA@CA�?KJ?ANJEJC�PDAOA
I=PPANO��2DA�=NCQIAJP�EJ�AOOAJ?A�EO�PD=P�=�@QPU�ODKQH@�OLNEJC�BNKI�PDA�3JERANOEPUaO
J=PQN=H�EJPANAOP�EJ�PDA�SAHB=NA�=J@�O=BAPU�KB�EPO�OPQ@AJPO�EPO�OQLANEKN�GJKSHA@CA�KB
PDA�J=PQNA�=J@�@ACNAA�KB�NEOG�EJRKHRA@�EJ�PN=ILKHEJA�QOA�=J@�EPO�GJKSHA@CA�KB�PDA
QOA�KB�PN=ILKHEJAO�KJ�PDA�3JERANOEPU�?=ILQO��2DA�ARE@AJ?A�=ILHU�OQLLKNPO�=
?KJ?HQOEKJ�PD=P�PN=ILKHEJA�QOA�EJRKHRAO�NEOGO�KB�OANEKQO�EJFQNEAO�=J@�PD=P�PDA
LKPAJPE=H�BKN�=J�EJFQNU�OQ?D�=O�PD=P�ATLANEAJ?A@�>U�5DEPHK?G�S=O�BKNAOAA=>HA��'P
ODKSO�BQNPDAN�PD=P�LNEKN�EJFQNEAO�NAOQHPEJC�BNKI�PN=ILKHEJA�=??E@AJPO�D=@�>AAJ
NALKNPA@�PK�?=ILQO�OA?QNEPU�=J@�PK�PDA�OPQ@AJP�?HEJE?�=J@�PD=P�3JERANOEPU
=@IEJEOPN=PKNO�SANA�=S=NA�KB�PDA�JQI>AN�=J@�OARANEPU�KB�PN=ILKHEJA�EJFQNEAO
J=PEKJSE@A�

2DA�NA?KN@�DKSARAN�=HOK�AOP=>HEODAO�PDNKQCD�5DEPHK?GaO�KSJ�PAOPEIKJU�PD=P�DA
S=O�=S=NA�KB�PDA�NEOG�KB�=J�=??E@AJP�=J@�EJFQNU�KB�PDA�RANU�J=PQNA�PD=P�DA
ATLANEAJ?A@�[
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5A�?KJ?HQ@A�PD=P�PDA�NAH=PEKJODEL�>APSAAJ�PDA�3JERANOEPU�=J@�5DEPHK?G�S=O�JKP
KJA�KB�@ALAJ@AJ?A�SEPD�NAOLA?P�PK�PDA�=?PEREPEAO�=P�EOOQA�DANA�=J@�LNKRE@AO�JK�>=OEO
BKN�PDA�NA?KCJEPEKJ�KB�=�@QPU�KB�PDA�3JERANOEPU�PK�P=GA�IA=OQNAO�BKN�LNKPA?PEKJ�KB
5DEPHK?G�=C=EJOP�PDA�EJFQNU�PD=P�DA�OQBBANA@�

B.

5A�JATP�AT=IEJA�PDA�HA=OA�>APSAAJ�PDA�3JERANOEPU�=J@�PDA�BN=PANJEPU�PK�@APANIEJA
SDAPDAN�=�OLA?E=H�NAH=PEKJODEL�>APSAAJ�PDA�3JERANOEPU�=J@�5DEPHK?G�?=J�>A
LNA@E?=PA@�KJ�PD=P�@K?QIAJP��2DA�HA=OA�S=O�ATA?QPA@�EJ������ATPAJ@O�BKN�=�JEJAPU�
JEJA�UA=N�PANI�=J@�CERAO�PDA�BN=PANJEPU�PDA�KLPEKJ�PK�ATPAJ@�PDA�PANI�BKN�=JKPDAN
JEJAPU�JEJA�UA=NO��2DA�LNAIEOAO�=NA�PK�>A�K??QLEA@�=J@�QOA@�>U�PDA�BN=PANJEPU�^=O�=
BN=PANJEPU�DKQOA�?HQ>DKQOA�@KNIEPKNU�=J@�>K=N@EJC�DKQOA�=J@�CAJAN=HHU�BKN
NAHECEKQO�A@Q?=PEKJ=H�OK?E=H�=J@�BN=PANJ=H�LQNLKOAO�_�1Q?D�K??QL=PEKJ�EO�PK�>A
^under control of the tenant._�	AILD=OEO�=@@A@
�2DA�=JJQ=H�NAJP=H�=P�=HH�PEIAO�NAHAR=JP
PK�PDEO�?=OA�=LLA=NO�BNKI�PDA�NA?KN@�PK�>A�KJA�@KHH=N��2DA�3JERANOEPU�D=O�PDA
K>HEC=PEKJ�PK�I=EJP=EJ�PDA�CNKQJ@O�=J@�I=GA�JA?AOO=NU�NAL=ENO�PK�PDA�>QEH@EJC�=J@
PDA�BN=PANJEPU�EO�PK�>A=N�PDA�?KOP�KB�OQ?D�I=EJPAJ=J?A�=J@�NAL=EN�

[

5A�?KJ?HQ@A�PD=P�PDA�HA=OA�=J@�PDA�3JERANOEPUaO�=?PEKJO�LQNOQ=JP�PK�EPO�NECDPO�QJ@AN
PDA�HA=OA�LNKRE@A�JK�>=OEO�KB�@ALAJ@AJ?A�>U�PDA�BN=PANJEPU�IAI>ANO�QLKJ�SDE?D�=
OLA?E=H�NAH=PEKJODEL�?=J�>A�BKQJ@�PK�ATEOP�>APSAAJ�PDA�3JERANOEPU�=J@�PDA�BN=PANJEPU
IAI>ANO�PD=P�SKQH@�CERA�NEOA�PK�=�@QPU�QLKJ�PDA�3JERANOEPU�PK�P=GA�=BBENI=PERA
=?PEKJ�PK�=OOQNA�PD=P�NA?NA=PEKJ=H�AMQELIAJP�OQ?D�=O�=�PN=ILKHEJA�EO�JKP�QOA@�QJ@AN
QJO=BA�?KJ@EPEKJO�

IV.

!KJOE@ANEJC�=HH�KB�PDA�B=?PKNO�LNAOAJPA@�SA�=NA�LANOQ=@A@�PD=P�QJ@AN�PDA�B=?PO�KB
PDEO�?=OA�PDA�3JERANOEPU�KB�"AJRAN�D=@�JK�@QPU�PK�5DEPHK?G�PK�AHEIEJ=PA�PDA�LNER=PA
QOA�KB�PN=ILKHEJAO�KJ�EPO�?=ILQO�KN�PK�OQLANREOA�PD=P�QOA��2DANA�ATEOPO�JK�OLA?E=H
NAH=PEKJODEL�>APSAAJ�PDA�L=NPEAO�PD=P�FQOPEBEAO�LH=?EJC�=�@QPU�QLKJ�PDA�3JERANOEPU�PK
LNKPA?P�5DEPHK?G�BNKI�PDA�SAHH�GJKSJ�@=JCANO�KB�QOEJC�=�PN=ILKHEJA��&ANA�=
?KJ?HQOEKJ�PD=P�=�OLA?E=H�NAH=PEKJODEL�ATEOPA@�>APSAAJ�5DEPHK?G�=J@�PDA�3JERANOEPU
OQBBE?EAJP�PK�S=NN=JP�PDA�EILKOEPEKJ�KB�HE=>EHEPU�BKN�JKJBA=O=J?A�SKQH@�@ENA?PHU
?KJPN=RAJA�PDA�?KILAPEJC�OK?E=H�LKHE?U�KB�BKOPANEJC�=J�A@Q?=PEKJ=H�AJRENKJIAJP�KB
OPQ@AJP�=QPKJKIU�=J@�EJ@ALAJ@AJ?A�
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5A�NARANOA�PDA�FQ@CIAJP�KB�PDA�?KQNP�KB�=LLA=HO�=J@�NAPQNJ�PDEO�?=OA�PK�PD=P�?KQNP
SEPD�@ENA?PEKJO�PK�NAI=J@�EP�PK�PDA�PNE=H�?KQNP�BKN�@EOIEOO=H�KB�5DEPHK?GaO�?KILH=EJP
=C=EJOP�PDA�3JERANOEPU�

CASE QUESTIONS

�� &KS�=NA�?KIL=N=PERA�JACHECAJ?A�JQI>ANO�?=H?QH=PA@�>U�PDA�PNE=H�?KQNP�
&KS�?=J�PDA�FQNU�O=U�PD=P�PDA�QJERANOEPU�EO����LAN?AJP�JACHECAJP�=J@�PD=P
5DEPHK?G�EO����LAN?AJP�JACHECAJP�

�� 5DU�EO�PDEO�JKP�=J�=OOQILPEKJ�KB�NEOG�?=OA�
�� 'O�PDANA�=JU�ARE@AJ?A�PD=P�5DEPHK?G�S=O�?KJPNE>QPKNEHU�JACHECAJP��'B�JKP

SDU�SKQH@�PDA�?KQNP�AJC=CA�EJ�?KIL=N=PERA�JACHECAJ?A�?=H?QH=PEKJO�

Negligence: Proximate Cause

.=HOCN=B�R��*KJC�'OH=J@�0�0�
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!�0"-8-�!DEAB�(Q@CA

.H=EJPEBB�S=O�OP=J@EJC�KJ�=�LH=PBKNI�KB�@ABAJ@=JPaO�N=EHNK=@�=BPAN�>QUEJC�=�PE?GAP�PK
CK�PK�0K?G=S=U� A=?D����PN=EJ�OPKLLA@�=P�PDA�OP=PEKJ�>KQJ@�BKN�=JKPDAN�LH=?A��2SK
IAJ�N=J�BKNS=N@�PK�?=P?D�EP��-JA�KB�PDA�IAJ�NA=?DA@�PDA�LH=PBKNI�KB�PDA�?=N
SEPDKQP�IEOD=L�PDKQCD�PDA�PN=EJ�S=O�=HNA=@U�IKREJC��2DA�KPDAN�I=J�?=NNUEJC�=
L=?G=CA�FQILA@�=>K=N@�PDA�?=N�>QP�OAAIA@�QJOPA=@U�=O�EB�=>KQP�PK�B=HH����CQ=N@�KJ
PDA�?=N�SDK�D=@�DAH@�PDA�@KKN�KLAJ�NA=?DA@�BKNS=N@�PK�DAHL�DEI�EJ�=J@�=JKPDAN
CQ=N@�KJ�PDA�LH=PBKNI�LQODA@�DEI�BNKI�>ADEJ@��'J�PDEO�=?P�PDA�L=?G=CA�S=O
@EOHK@CA@�=J@�BAHH�QLKJ�PDA�N=EHO��'P�S=O�=�L=?G=CA�KB�OI=HH�OEVA�=>KQP�BEBPAAJ�EJ?DAO
HKJC�=J@�S=O�?KRANA@�>U�=�JASOL=LAN��'J�B=?P�EP�?KJP=EJA@�BENASKNGO�>QP�PDANA�S=O
JKPDEJC�EJ�EPO�=LLA=N=J?A�PK�CERA�JKPE?A�KB�EPO�?KJPAJPO��2DA�BENASKNGO�SDAJ�PDAU
BAHH�ATLHK@A@��2DA�ODK?G�KBb�PDA�ATLHKOEKJ�PDNAS�@KSJ�OKIA�O?=HAO�=P�PDA�KPDAN�AJ@
KB�PDA�LH=PBKNI�I=JU�BAAP�=S=U��2DA�O?=HAO�OPNQ?G�PDA�LH=EJPEBB�?=QOEJC�EJFQNEAO�BKN
SDE?D�ODA�OQAO�

2DA�?KJ@Q?P�KB�PDA�@ABAJ@=JPaO�CQ=N@�EB�=�SNKJC�EJ�EPO�NAH=PEKJ�PK�PDA�DKH@AN�KB�PDA
L=?G=CA�S=O�JKP�=�SNKJC�EJ�EPO�NAH=PEKJ�PK�PDA�LH=EJPEBB�OP=J@EJC�B=N�=S=U�
0AH=PERAHU�PK�DAN�EP�S=O�JKP�JACHECAJ?A�=P�=HH��,KPDEJC�EJ�PDA�OEPQ=PEKJ�C=RA�JKPE?A
PD=P�PDA�B=HHEJC�L=?G=CA�D=@�EJ�EP�PDA�LKPAJ?U�KB�LANEH�PK�LANOKJO�PDQO�NAIKRA@�
,ACHECAJ?A�EO�JKP�=?PEKJ=>HA�QJHAOO�EP�EJRKHRAO�PDA�EJR=OEKJ�KB�=�HAC=HHU�LNKPA?PA@
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EJPANAOP�PDA�REKH=PEKJ�KB�=�NECDP��^.NKKB�KB�JACHECAJ?A�EJ�PDA�=EN�OK�PK�OLA=G�SEHH�JKP
@K�['B�JK�D=V=N@�S=O�=LL=NAJP�PK�PDA�AUA�KB�KN@EJ=NU�RECEH=J?A�=J�=?P�EJJK?AJP�=J@
D=NIHAOO�=P�HA=OP�PK�KQPS=N@�OAAIEJC�SEPD�NABANAJ?A�PK�DAN�@E@�JKP�P=GA�PK�EPOAHB
PDA�MQ=HEPU�KB�=�PKNP�>A?=QOA�EP�D=LLAJA@�PK�>A�=�SNKJC�PDKQCD�=LL=NAJPHU�JKP�KJA
EJRKHREJC�PDA�NEOG�KB�>K@EHU�EJOA?QNEPU�SEPD�NABANAJ?A�PK�OKIAKJA�AHOA�[2DA
LH=EJPEBB�OQAO�EJ�DAN�KSJ�NECDP�BKN�=�SNKJC�LANOKJ=H�PK�DAN�=J@�JKP�=O�PDA�RE?=NEKQO
>AJABE?E=NU�KB�=�>NA=?D�KB�@QPU�PK�=JKPDAN�

��@EBBANAJP�?KJ?HQOEKJ�SEHH�EJRKHRA�QO�=J@�OSEBPHU�PKK�EJ�=�I=VA�KB�?KJPN=@E?PEKJO���
CQ=N@�OPQI>HAO�KRAN�=�L=?G=CA�SDE?D�D=O�>AAJ�HABP�QLKJ�=�LH=PBKNI�

'P�OAAIO�PK�>A�=�>QJ@HA�KB�JASOL=LANO��'P�PQNJO�KQP�PK�>A�=�?=J�KB�@UJ=IEPA��2K�PDA
AUA�KB�KN@EJ=NU�RECEH=J?A�PDA�>QJ@HA�EO�=>=J@KJA@�S=OPA�SDE?D�I=U�>A�GE?GA@�KN
PNK@�KJ�SEPD�EILQJEPU��'O�=�L=OOAJCAN�=P�PDA�KPDAN�AJ@�KB�PDA�LH=PBKNI�LNKPA?PA@�>U
PDA�H=S�=C=EJOP�PDA�QJOQOLA?PA@�D=V=N@�?KJ?A=HA@�>AJA=PD�PDA�S=OPA��'B�JKP�EO�PDA
NAOQHP�PK�>A�=JU�@EBBANAJP�OK�B=N�=O�PDA�@EOP=JP�L=OOAJCAN�EO�?KJ?ANJA@�SDAJ�PDA
CQ=N@�OPQI>HAO�KRAN�=�R=HEOA�SDE?D�=�PNQ?GI=J�KN�=�LKNPAN�D=O�HABP�QLKJ�PDA
S=HG�[2DA�KN>EP�KB�PDA�@=JCAN�=O�@EO?HKOA@�PK�PDA�AUA�KB�NA=OKJ=>HA�RECEH=J?A�SKQH@
>A�PDA�KN>EP�KB�PDA�@QPU��-JA�SDK�FKOPHAO�KJAaO�JAECD>KN�EJ�=�?NKS@�@KAO�JKP�EJR=@A
PDA�NECDPO�KB�KPDANO�OP=J@EJC�=P�PDA�KQPAN�BNEJCA�SDAJ�PDA�QJEJPAJ@A@�?KJP=?P�?=OPO
=�>KI>�QLKJ�PDA�CNKQJ@��2DA�SNKJC@KAN�=O�PK�PDAI�EO�PDA�I=J�SDK�?=NNEAO�PDA
>KI>�JKP�PDA�KJA�SDK�ATLHK@AO�EP�SEPDKQP�OQOLE?EKJ�KB�PDA�@=JCAN��*EBA�SEHH�D=RA�PK
>A�I=@A�KRAN�=J@�DQI=J�J=PQNA�PN=JOBKNIA@�>ABKNA�LNAREOEKJ�OK�ATPN=R=C=JP�?=J
>A�=??ALPA@�=O�PDA�JKNI�KB�?KJ@Q?P�PDA�?QOPKI=NU�OP=J@=N@�PK�SDE?D�>AD=REKN
IQOP�?KJBKNI�

2DA�=NCQIAJP�BKN�PDA�LH=EJPEBB�EO�>QEHP�QLKJ�PDA�ODEBPEJC�IA=JEJCO�KB�OQ?D�SKN@O�=O
^SNKJC_�=J@�^SNKJCBQH_�=J@�OD=NAO�PDAEN�EJOP=>EHEPU��$KN�SD=P�PDA�LH=EJPEBB�IQOP
ODKS�EO�=�^SNKJC_�PK�DANOAHB��E�A��=�REKH=PEKJ�KB�DAN�KSJ�NECDP�=J@�JKP�IANAHU�=
^SNKJC_�PK�OKIAKJA�AHOA�JKN�?KJ@Q?P�^SNKJCBQH_�>A?=QOA�QJOK?E=H�>QP�JKP�=
^SNKJC_�PK�=JUKJA��5A�=NA�PKH@�PD=P�KJA�SDK�@NERAO�=P�NA?GHAOO�OLAA@�PDNKQCD�=
?NKS@A@�?EPU�OPNAAP�EO�CQEHPU�KB�=�JACHECAJP�=?P�=J@�PDANABKNA�KB�=�SNKJCBQH�KJA
ENNAOLA?PERA�KB�PDA�?KJOAMQAJ?AO�

,ACHECAJP�PDA�=?P�EO�=J@�SNKJCBQH�EJ�PDA�OAJOA�PD=P�EP�EO�QJOK?E=H�>QP�SNKJCBQH�=J@
QJOK?E=H�EJ�NAH=PEKJ�PK�KPDAN�PN=RAHANO�KJHU�>A?=QOA�PDA�AUA�KB�RECEH=J?A�LAN?AERAO
PDA�NEOG�KB�@=I=CA��'B�PDA�O=IA�=?P�SANA�PK�>A�?KIIEPPA@�KJ�=�OLAA@S=U�KN�=�N=?A
?KQNOA�EP�SKQH@�HKOA�EPO�SNKJCBQH�MQ=HEPU��2DA�NEOG�NA=OKJ=>HU�PK�>A�LAN?AERA@
@ABEJAO�PDA�@QPU�PK�>A�K>AUA@�=J@�NEOG�EILKNPO�NAH=PEKJ��EP�EO�NEOG�PK�=JKPDAN�KN�PK
KPDANO�SEPDEJ�PDA�N=JCA�KB�=LLNADAJOEKJ��2DEO�@KAO�JKP�IA=J�KB�?KQNOA�PD=P�KJA
SDK�H=QJ?DAO�=�@AOPNQ?PERA�BKN?A�EO�=HS=UO�NAHEARA@�KB�HE=>EHEPU�EB�PDA�BKN?A�PDKQCD
GJKSJ�PK�>A�@AOPNQ?PERA�LQNOQAO�=J�QJATLA?PA@�L=PD�[1KIA�=?PO�OQ?D�=O�ODKKPEJC
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=NA�OK�EIIEJAJPHU�@=JCANKQO�PK�=JUKJA�SDK�I=U�?KIA�SEPDEJ�NA=?D�KB�PDA�IEOOEHA
DKSARAN�QJATLA?PA@HU�=O�PK�EILKOA�=�@QPU�KB�LNAREOEKJ�JKP�B=N�BNKI�PD=P�KB�=J
EJOQNAN��#RAJ�PK@=U�=J@�IQ?D�KBPAJAN�EJ�A=NHEAN�OP=CAO�KB�PDA�H=S�KJA�=?PO
OKIAPEIAO�=P�KJAaO�LANEH�[2DAOA�?=OAO�=OE@A�SNKJC�EO�@ABEJA@�EJ�PANIO�KB�PDA
J=PQN=H�KN�LNK>=>HA�=P�HA=OP�SDAJ�QJEJPAJPEKJ=H�[,ACHECAJ?A�HEGA�NEOG�EO�PDQO�=
PANI�KB�NAH=PEKJ�

,ACHECAJ?A�EJ�PDA�=>OPN=?P�=L=NP�BNKI�PDEJCO�NAH=PA@�EO�OQNAHU�JKP�=�PKNP�EB�EJ@AA@�EP
EO�QJ@ANOP=J@=>HA�=P�=HH�[-JA�SDK�OAAGO�NA@NAOO�=P�H=S�@KAO�JKP�I=GA�KQP�=�?=QOA�KB
=?PEKJ�>U�ODKSEJC�SEPDKQP�IKNA�PD=P�PDANA�D=O�>AAJ�@=I=CA�PK�DEO�LANOKJ��'B�PDA
D=NI�S=O�JKP�SEHHBQH�DA�IQOP�ODKS�PD=P�PDA�=?P�=O�PK�DEI�D=@�LKOOE>EHEPEAO�KB�@=JCAN
OK�I=JU�=J@�=LL=NAJP�=O�PK�AJPEPHA�DEI�PK�>A�LNKPA?PA@�=C=EJOP�PDA�@KEJC�KB�EP
PDKQCD�PDA�D=NI�S=O�QJEJPAJ@A@�

�����

2DA�FQ@CIAJP�KB�PDA��LLAHH=PA�"EREOEKJ�=J@�PD=P�KB�PDA�2NE=H�2ANI�ODKQH@�>A
NARANOA@�=J@�PDA�?KILH=EJP�@EOIEOOA@�SEPD�?KOPO�EJ�=HH�?KQNPO�

CASE QUESTIONS

�� 'O�PDANA�=?PQ=H�?=QOA�EJ�PDEO�?=OA��&KS�?=J�UKQ�PAHH�
�� 5DU�ODKQH@�+NO��.=HOCN=B�	KN�DAN�EJOQN=J?A�?KIL=JU
�>A�I=@A�PK�L=U

BKN�EJFQNEAO�PD=P�SANA�?=QOA@�>U�PDA�JACHECAJ?A�KB�PDA�*KJC�'OH=J@�0=EH
0K=@�

�� &KS�EO�PDEO�=??E@AJPnotBKNAOAA=>HA�

Klein v. Pyrodyne Corporation

)HAEJ�R��.UNK@UJA�!KNLKN=PEKJ

����.��@�����	1QLNAIA�!KQNP�KB�5=ODEJCPKJ�����


.UNK@UJA�!KNLKN=PEKJ�	.UNK@UJA
�EO�=�HE?AJOA@�BENASKNGO�@EOLH=U�?KIL=JU�PD=P
?KJPN=?PA@�PK�@EOLH=U�BENASKNGO�=P�PDA�5AOPANJ�5=ODEJCPKJ�1P=PA�$=ENCNKQJ@O�EJ
.QU=HHQL�5=ODEJCPKJ�KJ�(QHU��������"QNEJC�PDA�BENASKNGO�@EOLH=U�KJA�KB�PDA
IKNP=N�H=QJ?DANO�@EO?D=NCA@�=�NK?GAP�KJ�=�DKNEVKJP=H�PN=FA?PKNU�L=N=HHAH�PK�PDA
A=NPD��2DA�NK?GAP�ATLHK@A@�JA=N�=�?NKS@�KB�KJHKKGANO�EJ?HQ@EJC�"=JJU�)HAEJ�
)HAEJaO�?HKPDEJC�S=O�OAP�KJ�BENA�=J@�DA�OQBBANA@�B=?E=H�>QNJO�=J@�OANEKQO�EJFQNU�PK
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DEO�AUAO��)HAEJ�OQA@�.UNK@UJA�BKN�OPNE?P�HE=>EHEPU�PK�NA?KRAN�BKN�DEO�EJFQNEAO��.UNK@UJA
=OOANPA@�PD=P�PDA�!DEJAOA�I=JQB=?PQNAN�KB�PDA�BENASKNGO�S=O�JACHECAJP�EJ�LNK@Q?EJC
PDA�NK?GAP�=J@�PDANABKNA�.UNK@UJA�ODKQH@�JKP�>A�DAH@�HE=>HA��2DA�PNE=H�?KQNP�=LLHEA@
PDA�@K?PNEJA�KB�OPNE?P�HE=>EHEPU�=J@�DAH@�EJ�B=RKN�KB�)HAEJ��.UNK@UJA�=LLA=HA@�

1A?PEKJ�����KB�PDA�0AOP=PAIAJP�	1A?KJ@
�KB�2KNPO�LNKRE@AO�PD=P�=JU�L=NPU�?=NNUEJC
KJ�=J�^=>JKNI=HHU�@=JCANKQO�=?PEREPU_�EO�OPNE?PHU�HE=>HA�BKN�AJOQEJC�@=I=CAO��2DA
LQ>HE?�@EOLH=U�KB�BENASKNGO�BEPO�PDEO�@ABEJEPEKJ��2DA�?KQNP�OP=PA@��^�JU�PEIA�=�LANOKJ
ECJEPAO�NK?GAPO�SEPD�PDA�EJPAJPEKJ�KB�OAJ@EJC�PDAI�=HKBP�PK�ATLHK@A�EJ�PDA�LNAOAJ?A
KB�H=NCA�?NKS@O�KB�LAKLHA�=�DECD�NEOG�KB�OANEKQO�LANOKJ=H�EJFQNU�KN�LNKLANPU�@=I=CA
EO�?NA=PA@��2D=P�NEOG�=NEOAO�>A?=QOA�KB�PDA�LKOOE>EHEPU�PD=P�=�NK?GAP�SEHH�I=HBQJ?PEKJ
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7.6 Summary and Exercises
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Chapter 8

Introduction to Contract Law

LEARNING OBJECTIVES

�BPAN�NA=@EJC�PDEO�?D=LPAN�UKQ�ODKQH@�QJ@ANOP=J@�PDA�BKHHKSEJC�

�� 5DU�=J@�DKS�?KJPN=?P�H=S�D=O�@ARAHKLA@
�� 5D=P�=�?KJPN=?P�EO
�� 5D=P�PKLE?O�SEHH�>A�@EO?QOOA@�EJ�PDA�?KJPN=?PO�?D=LPAN�KB�PDEO�>KKG
�� 5D=P�PDA�OKQN?AO�KB�?KJPN=?P�H=S�=NA
�� &KS�?KJPN=?PO�=NA�?H=OOEBEA@�	>=OE?�P=TKJKIU


���



8.1 General Perspectives on Contracts
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Figure 8.1Sources of Law

International Sales Law
The Convention on Contracts for the International Sale of Goods

� Convention on Contracts for the International Sale of Goods (CISG)� S=O
=LLNKRA@�EJ������=P�=�@ELHKI=PE?�?KJBANAJ?A�EJ�4EAJJ=��	��?KJRAJPEKJ�EO�=
LNAHEIEJ=NU�=CNAAIAJP�PD=P�OANRAO�=O�PDA�>=OEO�BKN�=�BKNI=H�PNA=PU�
�2DA�!'1%�D=O
>AAJ�=@KLPA@�>U�IKNA�PD=J�BKNPU�?KQJPNEAO�EJ?HQ@EJC�PDA�3JEPA@�1P=PAO�

2DA�!'1%�EO�OECJEBE?=JP�BKN�PDNAA�NA=OKJO��$ENOP�EP�EO�=�QJEBKNI�H=S�CKRANJEJC�PDA�O=HA
KB�CKK@O]EJ�ABBA?P�=J�EJPANJ=PEKJ=H�3JEBKNI�!KIIAN?E=H�!K@A��2DA�I=FKN�CK=H�KB
PDA�@N=BPANO�S=O�PK�LNK@Q?A�=�QJEBKNI�H=S�=??ALP=>HA�PK�?KQJPNEAO�SEPD�@EBBANAJP
HAC=H�OK?E=H�=J@�A?KJKIE?�OUOPAIO��1A?KJ@�=HPDKQCD�LNKREOEKJO�EJ�PDA�!'1%�=NA
CAJAN=HHU�?KJOEOPAJP�SEPD�PDA�3!!�PDANA�=NA�OECJEBE?=JP�@EBBANAJ?AO��$KN�EJOP=J?A
QJ@AN�PDA�!'1%�?KJOE@AN=PEKJ�	@EO?QOOA@�EJ!D=LPAN�����!KJOE@AN=PEKJ�
�EO�JKP
NAMQENA@�PK�BKNI�=�?KJPN=?P�=J@�PDANA�EO�JK�1P=PQPA�KB�$N=Q@O�	=�NAMQENAIAJP�PD=P
?ANP=EJ�?KJPN=?PO�>A�ARE@AJ?A@�>U�=�SNEPEJC
��2DEN@�PDA�!'1%�NALNAOAJPO�PDA�BENOP
=PPAILP�>U�PDA�31�1AJ=PA�PK�NABKNI�PDA�LNER=PA�H=S�KB�>QOEJAOO�PDNKQCD�EPO�PNA=PU
LKSANO�BKN�PDA�!'1%�LNAAILPO�PDA�3!!��2DA�!'1%�EO�JKP�I=J@=PKNU��L=NPEAO�PK�=J
EJPANJ=PEKJ=H�?KJPN=?P�BKN�PDA�O=HA�KB�CKK@O�I=U�?DKKOA�PK�D=RA�PDAEN�=CNAAIAJP
CKRANJA@�>U�@EBBANAJP�H=S�LAND=LO�PDA�3!!�KN�LAND=LO�O=U�(=L=JAOA�?KJPN=?P�H=S�
2DA�!'1%�@KAO�JKP�=LLHU�PK�?KJPN=?PO�BKN�PDA�O=HA�KB�	�
�ODELO�KN�=EN?N=BP�	�

AHA?PNE?EPU�KN�	�
�CKK@O�>KQCDP�BKN�LANOKJ=H�B=IEHU�KN�DKQOADKH@�QOA�JKN�@KAO�EP
=LLHU�	�
�SDANA�PDA�L=NPU�BQNJEODEJC�PDA�CKK@O�@KAO�OK�KJHU�EJ?E@AJP=HHU�PK�PDA�H=>KN
KN�OANRE?AO�L=NP�KB�PDA�?KJPN=?P�

�� �J�EJPANJ=PEKJ=H�>K@U�KB
?KJPN=?P�H=S�

!D=LPAN���'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S

����1KQN?AO�KB�!KJPN=?P�*=S ���



KEY TAKEAWAY

(Q@CAO�D=RA�I=@A�?KJPN=?P�H=S�KRAN�OARAN=H�?AJPQNEAO�>U�@A?E@EJC�?=OAO�PD=P
?NA=PA�ATPAJ@�KN�?D=JCA�PDA�@ARAHKLEJC�NQHAO�=BBA?PEJC�?KJPN=?P�BKNI=PEKJ
LANBKNI=J?A�=J@�AJBKN?AIAJP��2DA�NQHAO�BNKI�PDA�?=OAO�D=RA�>AAJ
=>OPN=?PA@�=J@�KNC=JEVA@�EJ�PDA�0AOP=PAIAJPO�KB�!KJPN=?PO��2K�B=?EHEP=PA
EJPANOP=PA�?KIIAN?A�?KJPN=?P�H=S�BKN�I=JU�?KIIAN?E=H
PN=JO=?PEKJO]AOLA?E=HHU�PDA�O=HA�KB�CKK@O]JKP�PN=@EPEKJ=HHU�SEPDEJ�PDA
LQNREAS�KB�FQ@CAO�D=O�>AAJ�@ARAHKLA@�>U�HAC=H�O?DKH=NO�=J@�LNAOAJPA@�BKN
PDA�OP=PAO�PK�=@KLP�=O�PDA�3JEBKNI�!KIIAN?E=H�!K@A��2DANA�EO�=J�=J=HKCKQO
!KJRAJPEKJ�KJ�!KJPN=?PO�BKN�PDA�'JPANJ=PEKJ=H�1=HA�KB�%KK@O�PK�SDE?D�PDA
3JEPA@�1P=PAO�EO�=�L=NPU�

EXERCISES

�� &KS�@K�FQ@CAO�I=GA�?KJPN=?P�H=S�
�� 5D=P�EO�PDA�0AOP=PAIAJP�KB�PDA�*=S�KB�!KJPN=?PO�=J@�SDU�S=O�EP

JA?AOO=NU�
�� 5DU�S=O�PDA�3JEBKNI�!KIIAN?E=H�!K@A�@ARAHKLA@�=J@�>U�SDKI�
�� 5DK�=@KLPO�PDA�3!!�=O�CKRANJEJC�H=S�
�� 5D=P�EO�PDA�!KJRAJPEKJ�KJ�!KJPN=?PO�BKN�PDA�'JPANJ=PEKJ=H�1=HA�KB�%KK@O�

!D=LPAN���'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S

����1KQN?AO�KB�!KJPN=?P�*=S ���



8.3 Basic Taxonomy of Contracts

LEARNING OBJECTIVES
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@K?PNEJA�KB�LNKIEOOKNU�AOPKLLAH�

�� )AAL�UKQN�AUAO�	=J@�A=NO
�=HANP�PK�PDA�QOA�KB�OQBBETAO�	SKN@�AJ@EJCO
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Explicitness
Express Contract
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Implied Contract (Implied in Fact)
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Quasi-Contract
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Figure 8.2Bilateral and Unilateral Contracts
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Unenforceable
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=?PQ=HHU�L=UO�L=NP�KB�PDA�@A>P��	&KSARAN�EB�.APA�EO�DKH@EJC�?KHH=PAN=H�=O�OA?QNEPU�BKN
PDA�@A>P�DA�EO�AJPEPHA@�PK�GAAL�EP��JKP�=HH�NECDPO�=NA�ATPEJCQEODA@�>A?=QOA�=�?KJPN=?P
EO�QJAJBKN?A=>HA�
���@A>P�>A?KIAO�QJAJBKN?A=>HA�PKK�SDAJ�PDA�@A>PKN�@A?H=NAO
>=JGNQLP?U�

��>EP�IKNA�KJ�AJBKN?A=>EHEPU�EO�EJ�KN@AN����LNKIEOA�KN�SD=P�OAAIO�PK�>A�=�LNKIEOA�EO
QOQ=HHU�AJBKN?A=>HA�KJHU�EB�EP�EO�KPDANSEOA�AI>A@@A@�EJ�PDA�AHAIAJPO�JA?AOO=NU�PK
I=GA�PD=P�LNKIEOA�=�?KJPN=?P��2DKOA�AHAIAJPO�=NA�IQPQ=H�=OOAJP�NA=H�=OOAJP
?KJOE@AN=PEKJ�?=L=?EPU�=J@�HAC=HEPU��1KIAPEIAO�PDKQCD�LAKLHA�O=U�PDEJCO�PD=P
OAAI�HEGA�LNKIEOAO�=J@�KJ�SDE?D�=JKPDAN�LANOKJ�NAHEAO��'J�PDA�A=NHU�PSAJPEAPD
?AJPQNU�?KQNPO�>AC=J�EJ�OKIA�?EN?QIOP=J?AO�PK�NA?KCJEVA�PD=P�EJOEOPEJC�KJ�PDA
ATEOPAJ?A�KB�PDA�PN=@EPEKJ=H�AHAIAJPO�KB�?KJPN=?P�PK�@APANIEJA�SDAPDAN�=�LNKIEOA�EO
AJBKN?A=>HA�?KQH@�SKNG�=J�EJFQOPE?A�SDANA�PDANA�D=O�>AAJ�NAHE=J?A��2DQO�@ARAHKLA@
PDA�AMQEP=>HA�@K?PNEJA�KBpromissory estoppel �� �SDE?D�D=O�>A?KIA�=J�EILKNP=JP
=@FQJ?P�PK�?KJPN=?P�H=S��2DA�0AOP=PAIAJP�	1A?PEKJ���
�LQPO�EP�PDEO�S=U��^��LNKIEOA
SDE?D�PDA�LNKIEOKN�ODKQH@�NA=OKJ=>HU�ATLA?P�PK�EJ@Q?A�=?PEKJ�KN�BKN>A=N=J?A�KJ
PDA�L=NPU�KB�PDA�LNKIEOAA�KN�=�PDEN@�LANOKJ�=J@�SDE?D�@KAO�EJ@Q?A�OQ?D�=?PEKJ�KN
BKN>A=N=J?A�EO�>EJ@EJC�EB�EJFQOPE?A�?=J�>A�=RKE@A@�KJHU�>U�AJBKN?AIAJP�KB�PDA
LNKIEOA��2DA�NAIA@U�CN=JPA@�BKN�>NA=?D�I=U�>A�HEIEPA@�=O�FQOPE?A�NAMQENAO�_

2K�>A�^AOPKLLA@_�IA=JO�PK�>A�LNKDE>EPA@�BNKI�@AJUEJC�JKS�PDA�R=HE@EPU�KB�=
LNKIEOA�UKQ�I=@A�>ABKNA�

2DA�@K?PNEJA�D=O�=J�EJPANAOPEJC�>=?GCNKQJ@��'J������&ECD�2NAAO�&KQOA�*P@��	=
 NEPEOD�?KNLKN=PEKJ
�HA=OA@�=�>HK?G�KB�*KJ@KJ�=L=NPIAJPO�BNKI�!AJPN=H�*KJ@KJ
.NKLANPEAO���O�5KNH@�5=N�''�=LLNK=?DA@�R=?=J?U�N=PAO�OK=NA@�>A?=QOA�LAKLHA�HABP
PDA�?EPU��'J������PDA�L=NPEAO�=CNAA@�PK�NA@Q?A�PDA�NAJP�N=PAO�>U�D=HB�>QP�JK�PANI�S=O
OAP�BKN�DKS�HKJC�PDA�NA@Q?PEKJ�SKQH@�H=OP�� U�IE@������=O�PDA�S=N�S=O�AJ@EJC
K??QL=J?U�S=O�=C=EJ�BQHH�=J@�!AJPN=H�*KJ@KJ�OQA@�BKN�PDA�BQHH�NAJP=H�N=PAO�BNKI
(QJA�KJ��2DA�#JCHEOD�?KQNP�QJ@AN�(Q@CA��HBNA@�2DKILOKJ�"AJJEJC�	����\����
�D=@
JK�@EBBE?QHPU�BEJ@EJC�PD=P�&ECD�2NAAO�KSA@�PDA�BQHH�=IKQJP�KJ?A�BQHH�K??QL=J?U�S=O
=C=EJ�=?DEARA@�>QP�(Q@CA�"AJJEJC�SAJP�KJ��'J�=J�=OE@A�	?=HHA@�=�@E?P=]=�OP=PAIAJP
^>U�PDA�S=U_]PD=P�EO�JKP�JA?AOO=NU�=O�L=NP�KB�PDA�@A?EOEKJ
�DA�IQOA@�=>KQP�SD=P

��� ��?KJPN=?P�BKN�SDE?D�PDA
JKJ>NA=?DEJC�L=NPU�D=O�JK
NAIA@U�BKN�EPO�>NA=?D�

��� 2K�>A�LNKDE>EPA@�BNKI�@AJUEJC
=�LNKIEOA�SDAJ�=JKPDAN
OQ>OAMQAJPHU�D=O�NAHEA@�KJ�EP�

!D=LPAN���'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S
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SKQH@�D=RA�D=LLAJA@�EB�EJ������!AJPN=H�*KJ@KJ�D=@�OQA@�BKN�PDA�BQHH�K??QL=J?U
N=PA�>=?G�PK�������2A?DJE?=HHU�PDA������=IAJ@IAJP�PK�PDA������?KJPN=?P�S=O�JKP
>EJ@EJC�KJ�!AJPN=H�*KJ@KJ]EP�H=?GA@�?KJOE@AN=PEKJ]=J@�!AJPN=H�*KJ@KJ�?KQH@
D=RA�NA=?DA@�>=?G�PK�@AI=J@�BQHH�N=PA�L=UIAJP�� QP�(Q@CA�"AJJEJC�O=E@�PD=P�&ECD
2NAAO�SKQH@�?ANP=EJHU�D=RA�NAHEA@�KJ�!AJPN=H�*KJ@KJaO�LNKIEOA�PD=P�=�NA@Q?A@�N=PA
NAJP�SKQH@�>A�=??ALP=>HA�=J@�PD=P�SKQH@�D=RA�>AAJ�AJKQCD�PK�>EJ@�EP�PK�LNARAJP�EP
BNKI�=?PEJC�EJ?KJOEOPAJPHU�SEPD�PDA�LNKIEOA��&A�SNKPA�^2DA�?KQNPO�D=RA�JKP�CKJA
OK�B=N�=O�PK�CERA�=�?=QOA�KB�=?PEKJ�EJ�@=I=CAO�BKN�PDA�>NA=?D�KB�OQ?D�=�LNKIEOA�>QP
PDAU�D=RA�NABQOA@�PK�=HHKS�PDA�L=NPU�I=GEJC�EP�PK�=?P�EJ?KJOEOPAJPHU�SEPD�EP�_Central
London Property Trust Ltd. v. High Trees House Ltd.	����
�) �����

'J�PDA�UA=NO�OEJ?A�PDKQCD�?KQNPOhaveCKJA�OK�B=N�=O�PK�CERA�=�?=QOA�KB�=?PEKJ�EJ
@=I=CAO�BKN�R=NEKQO�JKJ?KJPN=?P�LNKIEOAO��!KJPN=?P�LNKPA?PO�=CNAAIAJPO�
LNKIEOOKNU�AOPKLLAH�LNKPA?PO�NAHE=J?A�=J@�PD=PaO�=�OECJEBE?=JP�@EBBANAJ?A��2DA�H=S�KB
?KJPN=?PO�?KJPEJQAO�PK�ARKHRA�

Degree of Completion

�J�=CNAAIAJP�?KJOEOPEJC�KB�=�OAP�KB�LNKIEOAO�EO�?=HHA@�=Jexecutory contract ��

>ABKNA�=JU�LNKIEOAO�=NA�?=NNEA@�KQP��+KOP�ATA?QPKNU�?KJPN=?PO�=NA�AJBKN?A=>HA��'B
(KDJ�I=GAO�=J�=CNAAIAJP�PK�@AHERAN�SDA=P�PK�&QILDNAU�=J@�@KAO�OK�PDA�?KJPN=?P
EO�?=HHA@�=partially executed contract �� ��KJA�OE@A�D=O�LANBKNIA@�PDA�KPDAN�D=O
JKP��5DAJ�(KDJ�L=UO�BKN�PDA�SDA=P�PDA�?KJPN=?P�EO�BQHHU�LANBKNIA@����?KJPN=?P�PD=P
D=O�>AAJ�?=NNEA@�KQP�BQHHU�>U�>KPD�L=NPEAO�EO�?=HHA@�=Jexecuted contract �� �

Terminology: Suffixes Expressing Relationships

�HPDKQCD�JKP�NA=HHU�L=NP�KB�PDA�P=TKJKIU�KB�?KJPN=?PO�	E�A��PDA�KN@ANHU�?H=OOEBE?=PEKJ
KB�PDA�OQ>FA?P
�=J�=OLA?P�KB�?KJPN=?PQ=H]EJ@AA@�HAC=H]PANIEJKHKCU�ODKQH@�>A
DECDHECDPA@�DANA�Suffixes	PDA�AJ@�OUHH=>HAO�KB�SKN@O
�EJ�PDA�#JCHEOD�H=JCQ=CA�=NA
QOA@�PK�ATLNAOO�NAH=PEKJODELO�>APSAAJ�L=NPEAO�EJ�HAC=H�PANIEJKHKCU��&ANA�=NA
AT=ILHAO�

Z Offeror. -JA�SDK�I=GAO�=J�KBBAN�
Z Offeree. -JA�PK�SDKI�=J�KBBAN�EO�I=@A�
Z Promisor. -JA�SDK�I=GAO�=�LNKIEOA�
Z Promisee. -JA�PK�SDKI�=�LNKIEOA�EO�I=@A�
Z Obligor. -JA�SDK�I=GAO�=J@�D=O�=J�K>HEC=PEKJ�
Z Obligee.-JA�PK�SDKI�=J�K>HEC=PEKJ�EO�I=@A�
Z Transferor. -JA�SDK�I=GAO�=�PN=JOBAN�
Z Transferee. -JA�PK�SDKI�=�PN=JOBAN�EO�I=@A�

��� ��?KJPN=?P�PD=P�D=O�UAP�PK�>A
?KILHAPA@�

��� ��?KJPN=?P�EJ�SDE?D�KJA�L=NPU
D=O�LANBKNIA@�KN�L=NPHU
LANBKNIA@�=J@�PDA�KPDAN�L=NPU
D=O�JKP�

��� ��?KJPN=?P�PD=P�D=O�>AAJ
?KILHAPA@�
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KEY TAKEAWAY

!KJPN=?PO�=NA�@AO?NE>A@�=J@�PDQO�@ABEJA@�KJ�PDA�>=OEO�KB�BKQN�?NEPANE=�
ATLHE?EPJAOO�	ATLNAOO�EILHEA@�KN�MQ=OE�?KJPN=?PO
�IQPQ=HEPU�	>EH=PAN=H�KN
QJEH=PAN=H
�AJBKN?A=>EHEPU�	RKE@�RKE@=>HA�QJAJBKN?A=>HA
�=J@�@ACNAA�KB
?KILHAPEKJ�	ATA?QPKNU�L=NPE=HHU�ATA?QPA@�ATA?QPA@
��*AC=H�PANIEJKHKCU�EJ
#JCHEOD�KBPAJ�@AO?NE>AO�NAH=PEKJODELO�>APSAAJ�L=NPEAO�>U�PDA�QOA�KB�OQBBETAO
PK�SDE?D�PDA�AUA�=J@�A=N�IQOP�L=U�=PPAJPEKJ�

EXERCISES

�� �>HAwritesPK� =GAN��^'�SEHH�IKS�UKQN�H=SJ�BKN�����_�'B� =GAN�=??ALPO�EO
PDEO�=J�ATLNAOO�KN�EILHEA@�?KJPN=?P�

�� �>HAtelephones =GAN��^'�SEHH�IKS�UKQN�H=SJ�BKN�����_�'O�PDEO�=J�ATLNAOO
KN�EILHEA@�?KJPN=?P�

�� 5D=P�EO�PDA�@EBBANAJ?A�>APSAAJ�=�RKE@�?KJPN=?P�=J@�=�RKE@=>HA�KJA�
�� !=NN�OP=LHAO�PDEO�LKOPAN�PK�=�QPEHEPU�LKHA��^����NAS=N@�BKN�PDA�NAPQNJ�KB

IU�@KC��NCKJ�_�"AO?NE>A�PDEO�EJ�?KJPN=?PQ=H�PANIO�NAC=N@EJC
ATLHE?EPJAOO�IQPQ=HEPU�AJBKN?A=>EHEPU�=J@�@ACNAA�KB�?KILHAPEKJ�

�� 'O�=�RKE@=>HA�?KJPN=?P�=HS=UO�QJAJBKN?A=>HA�
�� !KJPN=?PKN�>E@O�KJ�=�DECDS=U�?KJOPNQ?PEKJ�FK>�EJ?KNLKN=PEJC�%Q=N@N=EH

!KIL=JUaO�>E@�EJPK�EPO�KRAN=HH�>E@�PK�PDA�OP=PA��!KJPN=?PKN�?=JJKP�=??ALP
%Q=N@N=EHaO�KBBAN�QJPEH�EP�CAPO�PDA�JK@�BNKI�PDA�OP=PA��!KJPN=?PKN�CAPO�PDA
JK@�BNKI�PDA�OP=PA�>QP�>ABKNA�EP�?=J�=??ALP�%Q=N@N=EHaO�KBBAN�PDA�H=PPAN
NARKGAO�EP��3OQ=HHU�=�LANOKJ�?=J�NARKGA�=J�KBBAN�=JU�PEIA�>ABKNA�EP�EO
=??ALPA@��!=J�%Q=N@N=EH�NARKGA�EPO�KBBAN�EJ�PDEO�?=OA�
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8.4 Cases

Explicitness: Implied Contract

0KCANaO� =?GDKA�1ANRE?A�'J?��R��,E?DKHO

����,�5��@�����	'KS=�����


!=NPAN�(�

"ABAJ@=JP�(ABBNAU�1��,E?DKHO�EO�=�BQJAN=H�@ENA?PKN�EJ�+QO?=PEJA�['J�A=NHU�����
,E?DKHO�@A?E@A@�PK�>QEH@�=�?NAI=PKNEQI�KJ�PDA�PN=?P�KB�H=J@�KJ�SDE?D�DEO�BQJAN=H
DKIA�S=O�HK?=PA@��'J�SKNGEJC�SEPD�PDA�1I=HH� QOEJAOO��@IEJEOPN=PEKJ�DA�S=O
NAMQENA@�PK�LNKRE@A�@N=SEJCO�=J@�OLA?EBE?=PEKJO�=J@�K>P=EJ�AOPEI=PAO�BKN�PDA
LNKFA?P��,E?DKHO�DENA@�=J�=N?DEPA?P�SDK�LNAL=NA@�LH=JO�=J@�OQ>IEPPA@�PDAI�PK�PDA
!EPU�KB�+QO?=PEJA�BKN�=LLNKR=H��2DAOA�LH=JO�LNKRE@A@�PD=P�PDA�OQNB=?A�S=PAN�BNKI
PDA�L=NGEJC�HKP�SKQH@�@N=EJ�KJPK�PDA�=@F=?AJP�OPNAAP�=J@�=HHAU�=J@�QHPEI=PAHU�AJPAN
?EPU�OPKNI�OASANO��2DAOA�LH=JO�SANA�=LLNKRA@�>U�PDA�?EPU�

,E?DKHO�?KJPN=?PA@�SEPD�0KCANaO�9 =?GDKA�1ANRE?A�'J?�;�BKN�PDA�@AIKHEPEKJ�KB�PDA
BKQJ@=PEKJ�KB�=�>QEH@EJC�PD=P�D=@�>AAJ�N=VA@�PK�LNKRE@A�NKKI�BKN�PDA�?NAI=PKNEQI
=J@�NAIKR=H�KB�PDA�?KJ?NAPA�@NERAS=U�=J@�OE@AS=HG�=@F=?AJP�PK�PD=P�BKQJ@=PEKJ�
0KCANaO�?KILHAPA@�PD=P�SKNG�=J@�S=O�L=E@�EJ�BQHH�

�BPAN�?KJOPNQ?PEKJ�>AC=J�?EPU�KBBE?E=HO�?=IA�PK�PDA�FK>OEPA�=J@�EJBKNIA@�0KCANaO
PD=P�PDA�LNKLKOA@�@N=EJ=CA�KB�OQNB=?A�S=PAN�KJPK�PDA�OPNAAP�=J@�=HHAU�S=O
QJO=PEOB=?PKNU��2DA�?EPU�NAMQENA@�PD=P�=J�ABBKNP�>A�I=@A�PK�@N=EJ�PDA�OQNB=?A�S=PAN
EJPK�=�OQ>PANN=JA=J�?NAAG�SDE?D�OANRA@�=O�L=NP�KB�PDA�?EPUaO�OPKNI�OASAN�OUOPAI�
!EPU�KBBE?E=HO�EJ@E?=PA@�PD=P�PDEO�OQ>PANN=JA=J�OASAN�OUOPAI�S=O�=>KQP�BKQNPAAJ�BAAP
>AHKS�PDA�OQNB=?A�KB�PDA�CNKQJ@�[0KCANaO�?KJRAUA@�PDA�?EPUaO�I=J@=PA�PK�,E?DKHO
SDAJ�DA�REOEPA@�PDA�FK>OEPA�PD=P�O=IA�@=U�

'P�S=O�,E?DKHOa�PAOPEIKJU�=P�PNE=H�PD=P�QLKJ�NA?AEREJC�PDEO�EJBKNI=PEKJ�DA
=@REOA@[0KCANaO�PD=P�DA�S=O�NABQOEJC�LANIEOOEKJ�PK�AJC=CA�EJ�PDA�ATLHKN=PKNU
AT?=R=PEKJ�PD=P�PDA�?EPU�NAMQENA@��,ARANPDAHAOO�EP�=LLA=NO�SEPDKQP�@EOLQPA�PD=P�BKN
PDA�JATP�PDNAA�@=UO�0KCANaO�@E@�AJC=CA�EJ�@ECCEJC�@KSJ�PK�PDA�OQ>PANN=JA=J�OASAN
OUOPAI�SDE?D�S=O�HK?=PA@�=LLNKTEI=PAHU�PSAJPU�BAAP�>AHKS�PDA�OQNB=?A��5DAJ�PDA
QJ@ANCNKQJ@�?NAAG�S=O�HK?=PA@�?EPU�KBBE?E=HO�AT=IEJA@�PDA�>NE?G�S=HHO�EJ�SDE?D�EP
S=O�AJ?=OA@�=J@�@APANIEJA@�PD=P�EP�S=O�JKP�BA=OE>HA�PK�LAJAPN=PA�PDKOA�S=HHO�EJ
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KN@AN�PK�?KJJA?P�PDA�OQNB=?A�S=PAN�@N=EJ=CA�SEPD�PDA�QJ@ANCNKQJ@�?NAAG���O�=
NAOQHP�KB�PD=P�?KJ?HQOEKJ�PDA�?EPU�NARANOA@�EPO�LKOEPEKJ�=J@�KJ?A�=C=EJ�C=RA
LANIEOOEKJ�PK�@N=EJ�PDA�OQNB=?A�S=PAN�KJPK�PDA�=@F=?AJP�OPNAAP�=J@�=HHAU�

92;DA�EJRKE?AO�=P�EOOQA�EJ�PDEO�HEPEC=PEKJ�NAH=PA�PK�?D=NCAO�PD=P�0KCANaO�OQ>IEPPA@�PK
,E?DKHO�BKN�PDA�PDNAA�@=UO�KB�AT?=R=PEKJ�JA?AOO=NU�PK�HK?=PA�PDA�QJ@ANCNKQJ@�OASAN
OUOPAI�=J@�PDA�?KOP�BKN�H=>KN�=J@�I=PANE=HO�JA?AOO=NU�PK�NABEHH�PDA�AT?=R=PEKJ�SEPD
?KIL=?P=>HA�I=PANE=HO�=J@�=PP=EJ�?KIL=?PEKJ�>U�IA=JO�KB�=�P=ILEJC�LNK?AOO�[2DA
@EOPNE?P�?KQNP�BKQJ@�PD=P�PDA�?D=NCAO�OQ>IEPPA@�KJ�PDA[EJRKE?AO�SANA�B=EN�=J@
NA=OKJ=>HA�=J@�PD=P�PDAU�D=@�>AAJ�LANBKNIA@�BKN�,E?DKHOa�>AJABEP�=J@�SEPD�DEO�P=?EP
=LLNKR=H�[

2DA�?KQNP�KB�=LLA=HO[?KJ?HQ@A@�PD=P�=�JA?AOO=NU�AHAIAJP�EJ�AOP=>HEODEJC�=J
EILHEA@�EJ�B=?P�?KJPN=?P�EO�PD=P�PDA�OANRE?AO�LANBKNIA@�>A�>AJABE?E=H�PK�PDA�=HHACA@
K>HECKN��'P�?KJ?HQ@A@�PD=P�0KCANaO�D=@�B=EHA@�PK�ODKS�PD=P�EPO�OANRE?AO�>AJABEPA@
,E?DKHO�[

'J�@AO?NE>EJC�PDA�AHAIAJPO�KB�=J�=?PEKJ�KJ�=J�EILHEA@�?KJPN=?P�PDA�?KQNP�KB�=LLA=HO
OP=PA@�EJ�9!EP=PEKJ;�PD=P�PDA�L=NPU�OAAGEJC�NA?KRANU�IQOP�ODKS�

	�
�PDA�OANRE?AO�SANA�?=NNEA@�KQP�QJ@AN�OQ?D�?EN?QIOP=J?AO�=O�PK�CERA�PDA�NA?ELEAJP
NA=OKJ�PK�QJ@ANOP=J@�

	=
�PDAU�SANA�LANBKNIA@�BKN�DEI�=J@�JKP�OKIA�KPDAN�LANOKJ�=J@

	>
�PDAU�SANA�JKP�NAJ@ANA@�CN=PQEPKQOHU�>QP�SEPD�PDA�ATLA?P=PEKJ�KB�?KILAJO=PEKJ
BNKI�PDA�NA?ELEAJP��=J@

	�
 the services were beneficial to the recipient.

'J�=LLHUEJC�PDA�EP=HE?EVA@�H=JCQ=CA�EJ�9!EP=PEKJ;�PK�PDA�LNAOAJP�?KJPNKRANOU�EP�S=O
PDA�?KJ?HQOEKJ�KB�PDA�?KQNP�KB�=LLA=HO�PD=P�0KCANaOa�OANRE?AO�?KJBANNA@�JK�>AJABEP�KJ
,E?DKHO��5A�@EO=CNAA��2DANA�S=O�OQ>OP=JPE=H�ARE@AJ?A�EJ�PDA�NA?KN@�PK�OQLLKNP�=
BEJ@EJC�PD=P�QJHAOO�=J@�QJPEH�=J�ABBKNP�S=O�I=@A�PK�HK?=PA�PDA�OQ>PANN=JA=J�OASAN
OUOPAI�PDA�?EPU�NABQOA@�PK�=HHKS�PDA�LNKFA?P�PK�LNK?AA@��!KJOAMQAJPHU�EP�S=O
JA?AOO=NU�PK�PDA�OQ??AOOBQH�?KILHAPEKJ�KB�PDA�LNKFA?P�PD=P�PDA�ABBKNP�>A�I=@A��2DA
B=?P�PD=P�AT=IEJ=PEKJ�KB�PDA�>NE?G�S=HH�OQNNKQJ@EJC�PDA�QJ@ANCNKQJ@�?NAAG
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Mutuality of Contract: Unilateral Contract

1KQPD2NQOP� =JG�R��5EHHE=IO

����1K��@�����	�H=������


!KKG�(�

1KQPD2NQOP� =JG�	^1KQPD2NQOP_
�=LLA=HO�BNKI�=J�KN@AN�@AJUEJC�EPO�IKPEKJ�PK
?KILAH�=N>EPN=PEKJ�KB�=J�=?PEKJ�=C=EJOP�EP�>U�?DA?GEJC�=??KQJP�?QOPKIANO�+=NG
5EHHE=IO�=J@� AOOEA�"=JEAHO��5A�NARANOA�=J@�NAI=J@�

"=JEAHO�=J@�5EHHE=IO�>AC=J�PDAEN�NAH=PEKJODEL�SEPD�1KQPD2NQOP�EJ������=J@�����
NAOLA?PERAHU�>U�ATA?QPEJC�?DA?GEJC�=??KQJP�^OECJ=PQNA�?=N@O�_�2DA�OECJ=PQNA�?=N@
A=?D�?QOPKIAN�OECJA@�?KJP=EJA@�=�^?D=JCA�EJ�PANIO_�?H=QOA��1LA?EBE?=HHU�SDAJ
"=JEAHO�OECJA@�DAN�OECJ=PQNA�?=N@�ODA�^=CNAA9@;�PK�>A�OQ>FA?P�PK�PDA�0QHAO�=J@
0ACQH=PEKJO�=O�I=U�JKS�KNhereafter>A�=@KLPA@�>U�PDA� =JG�_�	#ILD=OEO
=@@A@�
[9*=PAN;�1KQPD2NQOP�=@@A@�L=N=CN=LD����PK�PDA�NACQH=PEKJO�[

�0 '20�2'-,�-$�"'1.32#1��7KQ�=J@�SA�=CNAA�PD=P�PDA�PN=JO=?PEKJO�EJ�UKQN
=??KQJP�EJRKHRA�`?KIIAN?Aa�QJ@AN�PDA�$A@AN=H��N>EPN=PEKJ��?P�	`$��a
���,7
!-,20-4#017�-0�!*�'+� #25##,�7-3��,"�31[5'**� #�1#22*#"� 7� ',"',%
�0 '20�2'-,�3,"#0�2&#�$���[

!D=LPAN���'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S

����!=OAO ���



2DEO�=?PEKJ[?D=HHAJCAO�1KQPD2NQOPaO�LNK?A@QNAO�BKN�L=UEJC�KRAN@N=BPO�=J@�=HHACAO
PD=P�1KQPD2NQOP�AJC=CAO�EJ�=�^QJEBKNI�LN=?PE?A�KB�L=UEJC�PDA�H=NCAOP�?DA?G	O
�>ABKNA
L=UEJC�IQHPELHA�OI=HHAN�?DA?GO[9EJ�KN@AN;�PK�CAJAN=PA�EJ?NA=OA@�OANRE?A�?D=NCAO�BKN
91KQPD2NQOP;�=P�PDA�ATLAJOA�KB�9EPO�?QOPKIANO;�_

1KQPD2NQOP�BEHA@�=�^IKPEKJ�PK�OP=U�9PDA;�H=SOQEP�=J@�PK�?KILAH�=N>EPN=PEKJ�_�'P�>=OA@
EPO�IKPEKJ�KJ�L=N=CN=LD����KB�PDA�NACQH=PEKJO��92;DA�PNE=H�?KQNP[AJPANA@�=J�KN@AN
@AJUEJC�1KQPD2NQOPaO�IKPEKJ�PK�?KILAH�=N>EPN=PEKJ��1KQPD2NQOP�=LLA=HO�[

5EHHE=IO�=J@�"=JEAHO�?KJPAJ@�PD=P�1KQPD2NQOPaO�=IAJ@IAJP�PK�PDA�NACQH=PEKJO
=@@EJC�L=N=CN=LD����S=O�EJABBA?PERA�>A?=QOA�PDAU�O=U�PDAU�@E@�JKPexpressly assent
PK�PDA�=IAJ@IAJP��'J�KPDAN�SKN@O�PDAU�K>FA?P�PK�OQ>IEPPEJC�PDAEN�?H=EIO�PK
=N>EPN=PEKJ�>A?=QOA�PDAU�O=U�SDAJ�PDAU�KLAJA@�PDAEN�=??KQJPO�JAEPDAN�PDA
NACQH=PEKJO�JKN�=JU�KPDAN�NAHAR=JP�@K?QIAJP�?KJP=EJA@�=J�=N>EPN=PEKJ�LNKREOEKJ�
2DAU�=NCQA�PD=P�^IANA�B=EHQNA�PK�K>FA?P�PK�PDA�=@@EPEKJ�KB�=�I=PANE=H�PANI�?=JJKP�>A
?KJOPNQA@�=O�=J�=??ALP=J?A�KB�EP�_[2DAU�?KJPAJ@�PD=P�1KQPD2NQOP�?KQH@�JKP
QJEH=PAN=HHU�EJOANP�=J�=N>EPN=PEKJ�?H=QOA�EJ�PDA�NACQH=PEKJO�=J@�I=GA�EP�>EJ@EJC�KJ
@ALKOEPKNO�HEGA�PDAI�

1KQPD2NQOP�DKSARAN�NABANNEJC�PK�EPO�?D=JCA�KB�PANIO�?H=QOA�EJOEOPO�PD=P�EP
^JKPEBEA@_�"=JEAHO�=J@�5EHHE=IO�KB�PDA�=IAJ@IAJP�EJ�(=JQ=NU������>U�AJ?HKOEJC�EJ
A=?D�?QOPKIANaO�^=??KQJP�OP=PAIAJP_�=�?KILHAPA�?KLU�KB�PDA�NACQH=PEKJO�=O
=IAJ@A@���HPDKQCD�EP�EO�QJ@EOLQPA@�PD=P�"=JEAHO�=J@�5EHHE=IO�JARAN�=BBENI=PERAHU
=OOAJPA@�PK�PDAOA�=IAJ@A@�NACQH=PEKJO�1KQPD2NQOP�?KJPAJ@O�PD=P�PDAEN�=OOAJP�S=O
ARE@AJ?A@�>U�PDAEN�B=EHQNA�PK�?HKOA�PDAEN�=??KQJPO�=BPAN�PDAU�NA?AERA@�JKPE?A�KB�PDA
=IAJ@IAJPO�[2DQO�PDA�@EOLKOEPEKJ�KB�PDEO�?=OA�PQNJO�KJ�PDA�HAC=H�ABBA?P�KB�5EHHE=IO
=J@�"=JEAHOaO�?KJPEJQA@�QOA�KB�PDA�=??KQJPO�=BPAN�PDA�NACQH=PEKJO�SANA�=IAJ@A@�

5EHHE=IO�=J@�"=JEAHO�=NCQA�PD=P�^9E;J�PDA�?KJPATP�KB�?KJPN=?PO�>APSAAJ�IAN?D=JPO
9QJ@AN�PDA�3!!;�=�SNEPPAJ�?KJBENI=PEKJ�KB�=J�=??ALP=J?A�I=U�IK@EBU�PDA�?KJPN=?P
unlessEP�=@@O�=materialPANI�=J@�=N>EPN=PEKJ�?H=QOAO�=NA�I=PANE=H�PANIO�_[

5EHHE=IO�=J@�"=JEAHO�?KJ?A@A]=O�PDAU�IQOP][PD=P��NPE?HA���CKRANJO�^PN=JO=?PEKJO
EJ�CKK@O_�=J@�?KJOAMQAJPHU�PD=P�EP�EO�JKP�=LLHE?=>HA�PK�PDA�PN=JO=?PEKJO�EJ�PDEO
?=OA��,ARANPDAHAOO�PDAU�=NCQA�

'P�SKQH@�>A�=OPKJEODEJC�EB�=�!KQNP�SANA�PK�?KJOE@AN�PDA�=@@EPEKJ�KB�=J�=N>EPN=PEKJ
?H=QOA�=�I=PANE=H�=HPAN=PEKJ�PK�=�?KJPN=?P�>APSAAJ�IAN?D=JPO�SDK�>U�@ABEJEPEKJ�=NA
OKLDEOPE?=PA@�EJ�PDA�PN=@A�PK�SDE?D�PDA�?KJPN=?P�=LLHEAO�>QPnotDKH@�PD=P�PDA
=@@EPEKJ�KB�=J�=N>EPN=PEKJ�?H=QOA�EO�=�I=PANE=H�=HPAN=PEKJ�LQNOQ=JP�PK�=�?D=JCA�KB�

!D=LPAN���'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S

����!=OAO ���



PANIO�?H=QOA�EJ�=�?KJPN=?P�>APSAAJ�KJA�OKLDEOPE?=PA@�L=NPU�=�>=JG�=J@�=J�AJPENA
?H=OO�KB�HAOO�OKLDEOPE?=PA@�L=NPEAO�EPO�@ALKOEPKNO�[

'J�NAOLKJOA�1KQPD2NQOP�OP=PAO�PD=P�^>A?=QOA�KB�PDA�`=P�SEHHa�J=PQNA�KB�PDA
NAH=PEKJODEL�>=JGO�>U�JA?AOOEPU�IQOP�?KJPN=?PQ=HHU�NAOANRA�PDA�NECDP�PK�=IAJ@
PDAEN�@ALKOEP�=CNAAIAJPO�BNKI�PEIA�PK�PEIA�_�'J�OK�OP=PEJC�1KQPD2NQOP�D=O�LNA?EOAHU
E@AJPEBEA@�PDA�BQJ@=IAJP=H�@EBBANAJ?A�>APSAAJ�PDA�PN=JO=?PEKJO�DANA�=J@�PDKOA
PN=JO=?PEKJO�CKRANJA@�>U�9�NPE?HA��;�

!KJPN=?PO�BKN�PDA�LQN?D=OA�=J@�O=HA�KB�CKK@O�=NA�AOOAJPE=HHUbilateral=J@�ATA?QPKNU
EJ�J=PQNA��1AA�9!EP=PEKJ;�^�J�=CNAAIAJP�SDANA>U�KJA�L=NPU�LNKIEOAO�PK�OAHH�=J@�PDA
KPDAN�LNKIEOAO�PK�>QU�=�PDEJC�=P�=�H=PAN�PEIA[EO�=�>EH=PAN=H�LNKIEOA�KB�O=HA�KN
?KJPN=?P�PK�OAHH_�[^9�;�QJEH=PAN=H�?KJPN=?P�NAOQHPO�BNKI�=J�AT?D=JCA�KB�=�LNKIEOA�BKN
=J�=?P��=�>EH=PAN=H�?KJPN=?P�NAOQHPO�BNKI�=J�AT?D=JCA�KB�LNKIEOAO�_[2DQO�^EJ�=
QJEH=PAN=H�?KJPN=?P�PDANA�EO�JK�>=NC=EJEJC�LNK?AOO�KN�AT?D=JCA�KB�LNKIEOAO�>U
L=NPEAO�=O�EJ�=�>EH=PAN=H�?KJPN=?P�_�9!EP=PEKJ;�^9-;JHU�KJA�L=NPU�I=GAO�=J�KBBAN�	KN
LNKIEOA
�SDE?D�EJREPAO�LANBKNI=J?A�>U�=JKPDAN�=J@�LANBKNI=J?A�?KJOPEPQPAO�>KPD
=??ALP=J?A�KB�PD=P�KBBAN�=J@�?KJOE@AN=PEKJ�_� A?=QOA�^=�`QJEH=PAN=H�?KJPN=?Pa�EO�KJA
EJ�SDE?D�JK�LNKIEOKN�NA?AERAO�LNKIEOA�=O�?KJOE@AN=PEKJ�BKN�DEO�LNKIEOA_�KJHU�KJA
L=NPU�EO�>KQJ@�[2DA�@EBBANAJ?A�EO�JKP�KJA�KB�OAI=JPE?O�>QP�KB�OQ>OP=J?A��EP
@APANIEJAO�PDA�NECDPO�=J@�NAOLKJOE>EHEPEAO�KB�PDA�L=NPEAO�EJ?HQ@EJC�PDA�PEIA�=J@�PDA
?KJ@EPEKJO�QJ@AN�SDE?D�=�?=QOA�KB�=?PEKJ�=??NQAO�BKN�=�>NA=?D�KB�PDA�?KJPN=?P�

2DEO�?=OA�EJRKHRAO�=P�SEHH�?KIIAN?E=H�NAH=PEKJODELO�>=OA@�QLKJ�=�OANEAO�KB
QJEH=PAN=H�PN=JO=?PEKJO��2DQO�EP�EO�IKNA�=J=HKCKQO�PK�?=OAO�EJRKHREJC�EJOQN=J?A
LKHE?EAO�OQ?D�=O�9!EP=PEKJO;��2DA�?KIIKJ�PDNA=@�NQJJEJC�PDNKQCD�PDKOA�?=OAO�S=O
PDAamendment>U�KJA�KB�PDA�L=NPEAO�PK�=�>QOEJAOO�NAH=PEKJODEL�KB�=�@K?QIAJP
QJ@ANHUEJC�PD=P�NAH=PEKJODEL]SEPDKQP�PDA�ATLNAOO�=OOAJP�KB�PDA�KPDAN�L=NPU]PK
NAMQENA�PDA�=N>EPN=PEKJ�KB�@EOLQPAO�=NEOEJC�=BPAN�PDA�=IAJ@IAJP�[

2DA�L=NPEAO�EJ�9PDA�?EPA@�?=OAO;�HEGA�5EHHE=IO�=J@�"=JEAHO�EJ�PDEO�?=OA�PKKG�JK�=?PEKJ
PD=P�?KQH@�>A�?KJOE@ANA@�EJ?KJOEOPAJP�SEPD�=J�=OOAJP�PK�PDA�=N>EPN=PEKJ�LNKREOEKJ��'J
A=?D�?=OA�PDAU�?KJPEJQA@�PDA�>QOEJAOO�NAH=PEKJODEL�=BPAN�PDA�EJPANLKOEPEKJ�KB�PDA
=N>EPN=PEKJ�LNKREOEKJ��'J�@KEJC�OK�PDAU�EILHE?EPHU�=OOAJPA@�PK�PDA�=@@EPEKJ�KB�PDA
=N>EPN=PEKJ�LNKREOEKJ�[

0ARANOA@�=J@�NAI=J@A@�

!D=LPAN���'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S

����!=OAO ���



CASE QUESTIONS

�� 5DU�@E@�PDA�LH=EJPEBBO�PDEJG�PDAU�ODKQH@�JKP�>A�>KQJ@�>U�PDA�=N>EPN=PEKJ
?H=QOA�

�� 2DA�?KQNP�O=E@�PDEO�?=OA�EJRKHRA@�=�QJEH=PAN=H�?KJPN=?P��5D=P�I=GAO�EP
PD=P�=O�KLLKOA@�PK�=�>EH=PAN=H�?KJPN=?P�

�� 5D=P�ODKQH@�PDA�LH=EJPEBBO�D=RA�@KJA�EB�PDAU�@E@JaP�HEGA�PDA�=N>EPN=PEKJ
NAMQENAIAJP�

Unilateral Contract and At-Will Employment
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2DA�AILHKUANaO�?KJPAJPEKJ�DANA�EO�PD=P�PDA�@EOPNE>QPEKJ�KB�PDA�I=JQ=H�S=O�OEILHU�=J
ATLNAOOEKJ�KB�PDA�?KIL=JUaO�^LDEHKOKLDU_�=J@�PDANABKNA�BNAA�KB�=JU�LKOOE>HA
?KJPN=?PQ=H�?KJOAMQAJ?AO��2DA�BKNIAN�AILHKUAA�?H=EIO�EP�?KQH@�NA=OKJ=>HU�>A�NA=@
=O�=J�ATLHE?EP�OP=PAIAJP�KB�?KIL=JU�LKHE?EAO�EJPAJ@A@�PK�>A�BKHHKSA@�>U�PDA
?KIL=JU�EJ�PDA�O=IA�I=JJAN�=O�EB�PDAU�SANA�ATLNAOOA@�EJ�=J�=CNAAIAJP�OECJA@�>U
>KPD�AILHKUAN�=J@�AILHKUAAO�[

2DEO�!KQNP�D=O�HKJC�NA?KCJEVA@�PDA�?=L=?EPU�KB�PDA�?KIIKJ�H=S�PK�@ARAHKL�=J@
=@=LP�PK�?QNNAJP�JAA@O�[2DA�EJPANAOPO�KB�AILHKUAAO�AILHKUANO�=J@�PDA�LQ>HE?�HA=@
PK�PDA�?KJ?HQOEKJ�PD=P�PDA�?KIIKJ�H=S�KB�,AS�(ANOAU�ODKQH@�HEIEP�PDA�NECDP�KB�=J
AILHKUAN�PK�BENA�=J�AILHKUAA�=P�SEHH�

'J�KN@AN�BKN�=J�KBBAN�EJ�PDA�BKNI�KB�=�LNKIEOA�PK�>A?KIA�AJBKN?A=>HA�EP�IQOP�>A
=??ALPA@���??ALP=J?A�SEHH�@ALAJ@�KJ�SD=P�PDA�LNKIEOKN�>=NC=EJA@�BKN��DA�I=U�D=RA
>=NC=EJA@�BKN�=�NAPQNJ�LNKIEOA�PD=P�EB�CERAJ�SKQH@�NAOQHP�EJ�=�>EH=PAN=H�?KJPN=?P
>KPD�LNKIEOAO�>A?KIEJC�AJBKN?A=>HA��-N�DA�I=U�D=RA�>=NC=EJA@�BKN�OKIA�=?PEKJ�KN
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JKJ=?PEKJ�PD=P�EB�CERAJ�KN�SEPDDAH@�SKQH@�NAJ@AN�DEO�LNKIEOA�AJBKN?A=>HA�=O�=
QJEH=PAN=H�?KJPN=?P��'J�IKOP�KB�PDA�?=OAO�EJRKHREJC�=J�AILHKUANaO�LANOKJJAH�LKHE?U
I=JQ=H�PDA�@K?QIAJP�EO�LNAL=NA@�SEPDKQP�=JU�JACKPE=PEKJO�=J@�EO�RKHQJP=NEHU
@EOPNE>QPA@�PK�PDA�SKNGBKN?A�>U�PDA�AILHKUAN��'P�OAAGO�JK�NAPQNJ�LNKIEOA�BNKI�PDA
AILHKUAAO��'P�EO�NA=OKJ=>HA�PK�EJPANLNAP�EP�=O�OAAGEJC�?KJPEJQA@�SKNG�BNKI�PDA
AILHKUAAO�SDK�EJ�IKOP�?=OAO�=NA�BNAA�PK�MQEP�OEJ?A�PDAU�=NA�=HIKOP�=HS=UO
AILHKUAAO�=P�SEHH�JKP�OEILHU�EJ�PDA�OAJOA�PD=P�PDA�AILHKUAN�?=J�BENA�PDAI�SEPDKQP
?=QOA�>QP�EJ�PDA�OAJOA�PD=P�PDAU�?=J�MQEP�SEPDKQP�>NA=?DEJC�=JU�K>HEC=PEKJ��2DQO
=J=HUVA@�PDA�I=JQ=H�EO�=J�KBBAN�PD=P�OAAGO�PDA�BKNI=PEKJ�KB�=�QJEH=PAN=H
?KJPN=?P]PDA�AILHKUAAOa�>=NC=EJA@�BKN�=?PEKJ�JAA@A@�PK�I=GA�PDA�KBBAN�>EJ@EJC
>AEJC�PDAEN�?KJPEJQA@�SKNG�SDAJ�PDAU�D=RA�JK�K>HEC=PEKJ�PK�?KJPEJQA�

2DA�QJEH=PAN=H�?KJPN=?P�=J=HUOEO�EO�LANBA?PHU�=@AMQ=PA�BKN�PD=P�AILHKUAA�SDK�S=O
=S=NA�KB�PDA�I=JQ=H�=J@�SDK�?KJPEJQA@�PK�SKNG�EJPAJ@EJC�PD=P�?KJPEJQ=PEKJ�PK�>A
PDA�=?PEKJ�EJ�AT?D=JCA�BKN�PDA�AILHKUANaO�LNKIEOA��EP�EO�ARAJ�IKNA�DAHLBQH�EJ
OQLLKNP�KB�PD=P�?KJ?HQOEKJ�EB�>QP�BKN�PDA�AILHKUANaO�LKHE?U�I=JQ=H�PDA�AILHKUAA
SKQH@�D=RA�MQEP��1AA�CAJAN=HHU�+��.APEP�^+K@ANJ�3JEH=PAN=H�!KJPN=?PO_���� KOPKJ
3JER��*=S�0AR������	����
�	FQ@E?E=H�QOA�KB�QJEH=PAN=H�?KJPN=?P�=J=HUOEO�EJ�AILHKUIAJP
?=OAO�EO�SE@AOLNA=@
�

[�HH�PD=P�PDEO�KLEJEKJ�NAMQENAO�KB�=J�AILHKUAN�EO�PD=P�EP�>A�B=EN��'P�SKQH@�>A�QJB=EN�PK
=HHKS�=J�AILHKUAN�PK�@EOPNE>QPA�=�LKHE?U�I=JQ=H�PD=P�I=GAO�PDA�SKNGBKN?A�>AHEARA
PD=P�?ANP=EJ�LNKIEOAO�D=RA�>AAJ�I=@A�=J@�PDAJ�PK�=HHKS�PDA�AILHKUAN�PK�NAJACA�KJ
PDKOA�LNKIEOAO��5D=P�EO�OKQCDP�DANA�EO�>=OE?�DKJAOPU��EB�PDA�AILHKUAN�BKN�SD=PARAN
NA=OKJ�@KAO�JKP�S=JP�PDA�I=JQ=H�PK�>A�?=L=>HA�KB�>AEJC�?KJOPNQA@�>U�PDA�?KQNP�=O�=
>EJ@EJC�?KJPN=?P�PDANA�=NA�OEILHA�S=UO�PK�=PP=EJ�PD=P�CK=H���HH�PD=P�JAA@�>A�@KJA�EO
PDA�EJ?HQOEKJ�EJ�=�RANU�LNKIEJAJP�LKOEPEKJ�KB�=J�=LLNKLNE=PA�OP=PAIAJP�PD=P�PDANA�EO
JK�LNKIEOA�KB�=JU�GEJ@�>U�PDA�AILHKUAN�?KJP=EJA@�EJ�PDA�I=JQ=H��PD=P�NAC=N@HAOO�KB
SD=P�PDA�I=JQ=H�O=UO�KN�LNKRE@AO�PDA�AILHKUAN�LNKIEOAO�JKPDEJC�=J@�NAI=EJO�BNAA
PK�?D=JCA�S=CAO�=J@�=HH�KPDAN�SKNGEJC�?KJ@EPEKJO�SEPDKQP�D=REJC�PK�?KJOQHP�=JUKJA
=J@�SEPDKQP�=JUKJAaO�=CNAAIAJP��=J@�PD=P�PDA�AILHKUAN�?KJPEJQAO�PK�D=RA�PDA
=>OKHQPA�LKSAN�PK�BENA�=JUKJA�SEPD�KN�SEPDKQP�CKK@�?=QOA�

0ARANOA@�=J@�NAI=J@A@�BKN�PNE=H�
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CASE QUESTIONS

�� 5D=P�@E@�5KKHHAU�@K�PK�ODKS�DEO�=??ALP=J?A�KB�PDA�PANIO�KB�AILHKUIAJP
KBBANA@�PK�DEI�

�� 'J�L=NP�KB�PDA�?=OA�JKP�EJ?HQ@A@�DANA�PDA�?KQNP�JKPAO�PD=P�+N��5KKHHAU
@EA@�^>ABKNA�KN=H�=NCQIAJPO�KJ�PDEO�?=OA�_�&KS�?=J�PDANA�>A�=JU
@=I=CAO�EB�PDA�LH=EJPEBB�D=O�@EA@��5DK�JKS�D=O�=JU�?=OA�PK�LQNOQA�

�� 2DA�?KQNP�DANA�EO�?D=JCEJC�PDA�H=S�KB�AILHKUIAJP�EJ�,AS�(ANOAU��'P�EO
I=GEJC�?=OA�H=S�=J@�PDA�NQHA�DANA�=NPE?QH=PA@�CKRANJO�OEIEH=N�BQPQNA
?=OAO�EJ�,AS�(ANOAU��5DU�@E@�PDA�?KQNP�I=GA�PDEO�?D=JCA��5DU�EO�EP
NAHAR=JP�PD=P�PDA�?KQNP�O=UO�EP�SKQH@�>A�A=OU�BKN�=J�AILHKUAN�PK�=RKE@
PDEO�LNK>HAI�
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8.5 Summary and Exercises

Summary

!KJPN=?P�H=S�@ARAHKLA@�=O�PDA�OP=PQO�?AJPANA@�KNC=JEV=PEKJ�KB�BAQ@=H�OK?EAPU�B=@A@�=J@�LAKLHA�>AC=J�PK�I=GA
?DKE?AO�=>KQP�DKS�PDAU�IECDP�KN@AN�PDAEN�HERAO��'J�PDA�?=LEP=HEOPE?�OUOPAI�LAKLHA�I=GA�?DKE?AO�=>KQP�DKS�PK
EJPAN=?P�SEPD�KPDANO�=J@]JA?AOO=NEHU]PDKOA�?DKE?AO�ATLNAOOA@�=O�LNKIEOAO�IQOP�>A�>EJ@EJC�=J@�AJBKN?A=>HA�

2DA�PSK�BQJ@=IAJP=H�OKQN?AO�KB�?KJPN=?P�H=S�=NA�	�
�PDA�?KIIKJ�H=S�=O�@ARAHKLA@�EJ�PDA�OP=PA�?KQNPO�=J@�=O
OQII=NEVA@�EJ�PDA�0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�=J@�	�
�PDA�3JEBKNI�!KIIAN?E=H�!K@A�BKN�PDA�O=HA�KB
CKK@O��'J�CAJAN=H�PDA�3!!�EO�IKNA�HE>AN=H�PD=J�PDA�?KIIKJ�H=S�EJ�QLDKH@EJC�PDA�ATEOPAJ?A�KB�=�?KJPN=?P�

2ULAO�KB�?KJPN=?PO�?=J�>A�@EOPEJCQEODA@�>U�BKQN�?NEPANE=��	�
�ATLNAOO�=J@�EILHEA@�EJ?HQ@EJC�MQ=OE�?KJPN=?PO
EILHEA@�>U�H=S��	�
�>EH=PAN=H�=J@�QJEH=PAN=H��	�
�AJBKN?A=>HA�=J@�QJAJBKN?A=>HA��=J@�	�
�?KILHAPA@�	ATA?QPA@
�=J@
QJ?KILHAPA@�	ATA?QPKNU
��2K�QJ@ANOP=J@�?KJPN=?P�H=S�EP�EO�JA?AOO=NU�PK�I=OPAN�PDAOA�@EOPEJ?PEKJO�=J@�PDAEN
JQ=J?AO�
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EXERCISES

�� =� +N��=J@�+NO��1IEPD�=J�AH@ANHU�?KQLHA�D=@�JK�NAH=PERAO�
5DAJ�+NO��1IEPD�>A?=IA�EHH�PDA�1IEPDO�=OGA@�=�BNEAJ@
&AJNEAPP=�PK�DAHL�SEPD�R=NEKQO�DKQOAGAALEJC�?DKNAO
EJ?HQ@EJC�?HA=JEJC�=J@�?KKGEJC���HPDKQCD�PDA�1IEPDO�JARAN
LNKIEOA@�PK�L=U�DAN�&AJNEAPP=�LANBKNIA@�PDA�?DKNAO�BKN
AECDPAAJ�IKJPDO��&AJNEAPP=�JKS�?H=EIO�PD=P�ODA�EO�AJPEPHA@�PK
PDA�NA=OKJ=>HA�R=HQA�KB�PDA�OANRE?AO�LANBKNIA@��'O�ODA
?KNNA?P��#TLH=EJ�

>� �OOQIA�EJOPA=@�PD=P�PDA�1IEPDO�=OGA@�+NO��1IEPDaO�OEOPAN
!=NKHEJA�SDK�HERA@�JA=N>U�PK�DAHL�SEPD�PDA�DKQOAGAALEJC�
�BPAN�AECDPAAJ�IKJPDO�!=NKHEJA�?H=EIO�ODA�EO�AJPEPHA@�PK�PDA
NA=OKJ=>HA�R=HQA�KB�PDA�OANRE?AO�LANBKNIA@��'O�ODA�?KNNA?P�
#TLH=EJ�

�� ��HAPPAN�BNKI� NE@CA� QEH@ANO�'J?��PK�PDA��HHEA@�1PAAH�!KIL=JU�OP=PA@
^5A�KBBAN�PK�LQN?D=OA�������PKJO�KB�,K����OPAAH�LELA�=P�PK@=UaO�MQKPA@
LNE?A�BKN�@AHERANU�PSK�IKJPDO�BNKI�PK@=U��7KQN�=??ALP=J?A�IQOP�>A
NA?AERA@�EJ�BERA�@=UO�_�"KAO� NE@CA� QEH@ANO�EJPAJ@�PK�?NA=PA�=�>EH=PAN=H
KN�=�QJEH=PAN=H�?KJPN=?P��5DU�

�� 0KO?KAaO�>=N>AN�LANOQ=@A@�DEI�PK�PNU�=�JAS�D=EN�?NA=I�?=HHA@�1=JOBNAA
SDE?D�PDA�>=N>AN�=LLHEA@�PK�0KO?KAaO�D=EN�=J@�O?=HL��2DA�JATP�IKNJEJC
0KO?KA�D=@�=�RANU�QJLHA=O=JP�N=OD�=HKJC�DEO�D=ENHEJA��3LKJ�EJRAOPEC=PEKJ
DA�@EO?KRANA@�PD=P�PDA�N=OD�S=O�@QA�PK�=J�EILNKLAN�?DAIE?=H�?KILKQJ@
EJ�1=JOBNAA��'B�0KO?KA�BEHA@�=�>NA=?D�KB�?KJPN=?P�=?PEKJ�=C=EJOP�PDA
>=N>AN�SKQH@�PDA�?=OA�>A�CKRANJA@�>U�PDA�3JEBKNI�!KIIAN?E=H�!K@A�KN
?KIIKJ�H=S��#TLH=EJ�

�� 0=?DAH�AJPANA@�EJPK�=�?KJPN=?P�PK�LQN?D=OA�=������"K@CA�BNKI�&=JJ=
SDK�HERA@�EJ�PDA�JAECD>KNEJC�=L=NPIAJP��5DAJ�=�@EOLQPA�=NKOA�KRAN�PDA
PANIO�KB�PDA�?KJPN=?P�&=JJ=�=NCQA@�PD=P�>A?=QOA�JAEPDAN�ODA�JKN
0=?DAH�S=O�=�IAN?D=JP�PDA�@EOLQPA�ODKQH@�>A�@A?E@A@�QJ@AN�CAJAN=H
LNEJ?ELHAO�KB�?KIIKJ�H=S��0=?DAH�KJ�PDA�KPDAN�D=J@�=NCQA@�PD=P�&=JJ=
S=O�HAC=HHU�?KJOE@ANA@�PK�>A�=�IAN?D=JP�>A?=QOA�ODA�OKH@�PDA�?=N�BKN
LNKBEP�=J@�PD=P�?KJOAMQAJPHU�PDA�O=HA�S=O�CKRANJA@�>U�PDA�3JEBKNI
!KIIAN?E=H�!K@A��5DK�EO�?KNNA?P��#TLH=EJ�

�� *AA�=J@�+E?DAHHA�@A?E@A@�PK�?KD=>EP��5DAJ�PDAU�OAP�QL�DKQOA�+E?DAHHA
C=RA�QL�DAN�?=NAAN�=J@�*AA�LNKIEOA@�PK�OD=NA�DEO�A=NJEJCO�SEPD�DAN�KJ�=
BEBPU�BEBPU�>=OEO��1ARAN=H�UA=NO�H=PAN�PDAU�AJ@A@�PDAEN�NAH=PEKJODEL�=J@
SDAJ�*AA�B=EHA@�PK�PQNJ�KRAN�D=HB�KB�DEO�A=NJEJCO�+E?DAHHA�BEHA@�OQEP�KJ
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PDA�>=OEO�KB�*AAaO�LNKIEOA��5D=P�GEJ@�KB�?KJPN=?P�SKQH@�+E?DAHHA�=HHACA
PD=P�*AA�D=@�>NA=?DA@��#TLH=EJ�

�� &=NNU�=J@�5EHI=�SANA�@ERKN?A@�EJ������=J@�&=NNU�S=O�KN@ANA@�EJ�PDA
@ERKN?A�@A?NAA�PK�L=U�DEO�AT�SEBA���������'J������=J@������&=NNU�S=O
DKOLEP=HEVA@�EJ?QNNEJC�������EJ�>EHHO��&A�=J@�5EHI=�@EO?QOOA@�PDA
I=PPAN�=J@�5EHI=�=CNAA@�PK�L=U�PDA�>EHH�SEPD�DAN�KSJ�IKJAU�ARAJ
PDKQCD�&=NNU�OPEHH�KSA@�DAN�������BNKI�PDA�@ERKN?A�@A?NAA��5DAJ�&=NNU
@EA@�EJ�H=PA������5EHI=�I=@A�=�?H=EI�=C=EJOP�DEO�AOP=PA�BKN�������	PDA
������EJ�IA@E?=H�>EHHO�=J@�PDA�������BNKI�PDA�@A?NAA
�>QP�PDA�AOP=PA
S=O�KJHU�SEHHEJC�PK�L=U�PDA�������BNKI�PDA�@A?NAA�?H=EIEJC�ODA�D=@
L=E@�PDA�DKOLEP=H�>EHH�RKHQJP=NEHU�=J@�D=@�JK�?KJPN=?P�BKN�NAL=UIAJP��'O
PDA�AOP=PA�?KNNA?P��#TLH=EJ�

�� *KQEA�=J�=@QHP�AJPANA@�EJPK�=�?KJPN=?P�PK�OAHH�=�?=OA�KB�O?KP?D�SDEOGAU
PK�*ANKU�=�IEJKN��'O�PDA�?KJPN=?P�RKE@�KN�RKE@=>HA��#TLH=EJ�

�� (=IAO�+=JJ�KSJA@�=�I=JQB=?PQNEJC�LH=JP�PD=P�=OOAI>HA@�?AHH
LDKJAO����!.��=Q@EP�@APANIEJA@�PD=P�OARAN=H�LDKJAO�SANA
IEOOEJC��2DABP�>U�KJA�KN�IKNA�KB�PDA�SKNGANO�S=O�OQOLA?PA@�
�??KN@EJCHU�QJ@AN�+=JJaO�EJOPNQ?PEKJO�PDA�BKHHKSEJC�OECJ�S=O
LH=?A@�EJ�PDA�AILHKUAAOa�?=BAPANE=�

Reward.5A�=NA�IEOOEJC�LDKJAO��'�S=JP�=HH�AILHKUAAO�PK�S=P?D�BKN
PDEARANU����NAS=N@�KB������SEHH�>A�L=E@�BKN�EJBKNI=PEKJ�CERAJ�>U
=JU�AILHKUAA�PD=P�HA=@O�PK�PDA�=LLNADAJOEKJ�KB�AILHKUAA
PDEARAO�

](=IAO�+=JJ

5=H@K�=�LH=JP�AILHKUAA�NA=@�PDA�JKPE?A�=J@�EIIA@E=PAHU�?=HHA@
+=JJ�OP=PEJC�^'�=??ALP�UKQN�KBBAN��'�LNKIEOA�PK�S=P?D�KPDAN
AILHKUAAO�=J@�LNKRE@A�UKQ�SEPD�PDA�NAMQAOPA@�EJBKNI=PEKJ�_�&=O
=�?KJPN=?P�>AAJ�BKNIA@��#TLH=EJ�

�� �HIKOP�ARANU�@=U�1=HHU�PKKG�=�>NA=G�=P�HQJ?D�=J@�SAJP�PK�PDA
'JPANJ=PEKJ=H�,ASO�1P=J@]=�I=C=VEJA�OPKNA]PK�>NKSOA�PDA�JASOL=LANO
=J@�I=C=VEJAO�=J@�?D=P�SEPD�PDA�KSJAN�!KJN=@��-BPAJ�ODA�>KQCDP�=
I=C=VEJA��-JA�@=U�ODA�SAJP�PDANA�>NKSOA@�=�>EP�=J@�PKKG�=�I=C=VEJA
KBB�PDA�N=?G��!KJN=@�S=O�>QOU�SEPD�PDNAA�?QOPKIANO��1=HHU�S=RA@�PDA
I=C=VEJA�=P�!KJN=@�=J@�HABP�PDA�OPKNA�SEPD�EP��5D=P�GEJ@�KB�=�?KJPN=?P�EB
=JU�S=O�?NA=PA@�

��� (K=J�?=HHA@�"ARKJ�1=J@���%N=RAH�=J@�KN@ANA@�PSK�^>KTAO_�	@QIL�PNQ?G
HK=@O
�KB�CN=RAH�PK�>A�OLNA=@�KJ�DAN�NQN=H�@NERAS=U�>U�PDA�^ODKKP�=J@
NQJ_�IAPDK@��PDA�P=EHC=PA�EO�L=NPE=HHU�KLAJA@�PDA�@QIL�PNQ?G�>A@�EO
HEBPA@�=J@�PDA�PNQ?G�IKRAO�@KSJ�PDA�@NERAS=U�OLNA=@EJC�CN=RAH�=O�EP
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CKAO��2DA�@NERAN�IEOP=GAJHU�CN=RAHA@�PDA�@NERAS=U�KB�(K=JaO�JAECD>KN
5=POKJ�EJOPA=@�KB�(K=JaO��'O�"ARKJ�AJPEPHA@�PK�L=UIAJP�>U�5=POKJ�
#TLH=EJ�
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SELF-TEST QUESTIONS

�� �J�EILHEA@�?KJPN=?P

=� IQOP�>A�EJ�SNEPEJC
>� EO�KJA�EJ�SDE?D�PDA�PANIO�=NA�OLAHHA@�KQP
?� EO�KJA�EJBANNA@�BNKI�PDA�=?PEKJO�KB�PDA�L=NPEAO
@� EO�EILKOA@�>U�H=S�PK�=RKE@�=J�QJFQOP�NAOQHP
A� I=U�>A�=RKE@A@�>U�KJA�L=NPU

�� 2DA�!KJRAJPEKJ�KJ�!KJPN=?PO�BKN�PDA�'JPANJ=PEKJ=H�1=HA�KB�%KK@O
EO

=� =J�=JJQ=H�IAAPEJC�KB�EJPANJ=PEKJ=H�?KIIAN?E=H�LQN?D=OEJC
=CAJPO�

>� ?KJPN=?P�H=S�QOA@�EJ�KRANOA=O�31�BA@AN=H�PANNEPKNEAO
?� =�?QOPKI=NU�BKNI=P�KN�PAILH=PA�BKN�@N=BPEJC�?KJPN=?PO
@� =�GEJ@�KB�PNA=PU�OAPPEJC�KQP�EJPANJ=PEKJ=H�?KJPN=?P�H=S�PK

SDE?D�PDA�3JEPA@�1P=PAO�EO�=�L=NPU
A� PDA�KNC=JEV=PEKJ�PD=P�@ARAHKLO�QJEBKNI�EJPANJ=PEKJ=H�H=S

�� �J�QJAJBKN?A=>HA�?KJPN=?P�EO

=� RKE@�JKP�=�?KJPN=?P�=P�=HH
>� KJA�PD=P�=�?KQNP�SEHH�JKP�AJBKN?A�BKN�AEPDAN�OE@A�>A?=QOA�KB�=

NQHA�KB�H=S
?� QJAJBKN?A=>HA�>U�KJA�L=NPU�>QP�AJBKN?A=>HA�>U�PDA�KPDAN
@� KJA�PD=P�D=O�>AAJ�LANBKNIA@�>U�KJA�L=NPU�>QP�JKP�PDA�KPDAN
A� PKK�EJ@ABEJEPA�PK�>A�R=HE@

��  APPU� =GAN�BKQJ@�=�>E?U?HA�=LL=NAJPHU�=>=J@KJA@�JA=N�DAN
DKQOA��1DA�PKKG�EP�DKIA�=J@�OLAJP������NAL=ENEJC�=J@�L=EJPEJC�EP
=BPAN�SDE?D�!=NH�=LLA=NA@�=J@�LNKRA@�DEO�KSJANODEL�KB�EP��3J@AN
SD=P�PDAKNU�EO� APPU�=>HA�PK�CAP�NAEI>QNOA@�BKN�DAN
ATLAJ@EPQNAO�

=� ATLNAOO�?KJPN=?P
>� EILHEA@�?KJPN=?P
?� =LL=NAJP�KN�MQ=OE�?KJPN=?P
@� ATA?QPKNU�?KJPN=?P

!D=LPAN���'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S

����1QII=NU�=J@�#TAN?EOAO ���



A� JKJA��ODA�SEHH�JKP�CAP�NAEI>QNOA@

�� �HE?A�@EO?QOOAO�SEPD�DAN�JAECD>KN� K>�DAN�LH=J�PK�DENA
5KK@OI=J�PK�?QP�PDNAA�PNAAO�KJ�DAN�OE@A�KB�PDAEN�LNKLANPU�HEJA
IAJPEKJEJC�PD=P�ODA�?=J�CAP�=�CKK@�@A=H�>A?=QOA�5KK@OI=J�EO
JKS�>APSAAJ�FK>O�� K>�O=UO�^-D�@KJaP�@K�PD=P��+U�>NKPDAN�EO
CKEJC�PK�?QP�OKIA�PNAAO�KJ�IU�OE@A�=J@�DA�?=J�@K�UKQNO�PKK�BKN
BNAA�_��HE?A�=CNAAO�� QP� K>aO�>NKPDAN�EO�LNAK??QLEA@�=J@�JARAN
@KAO�PDA�FK>��2DNAA�SAAGO�H=PAN��HE?A�@EO?KRANO�5KK@OI=JaO�N=PAO
D=RA�NEOAJ�LNKDE>EPERAHU��3J@AN�SD=P�PDAKNU�@KAO��HE?A�D=RA�=
?=QOA�KB�=?PEKJ�=C=EJOP� K>�

=� ATLNAOO�?KJPN=?P
>� LNKIEOOKNU�AOPKLLAH
?� MQ=OE�?KJPN=?P
@� EILHEA@�?KJPN=?P
A� JKJA��ODA�D=O�JK�?=QOA�KB�=?PEKJ�=C=EJOP� K>

SELF-TEST ANSWERS

�� ?
�� @
�� ?
�� ?
�� >

!D=LPAN���'JPNK@Q?PEKJ�PK�!KJPN=?P�*=S

����1QII=NU�=J@�#TAN?EOAO ���



Chapter 9

The Agreement
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9.1 The Agreement in General
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The Objective Test
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9.2 The Offer
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B=?PO�EJ�A=?D�?=OA�=NA�EILKNP=JP��3J@AN�PDA�LNKLAN�?EN?QIOP=J?AO�=J�=@RANPEOA@
OP=PAIAJP�?=J�>A�?KJOPNQA@�=O�=J�KBBAN�=O�ODKSJ�EJ�PDA�SAHH�GJKSJLefkowitz?=OA
	1A?PEKJ���������@RANPEOAIAJPO�=O�-BBANO�=P�PDA�AJ@�KB�PDA�?D=LPAN
�EJ�SDE?D�PDA
KBBAJ@A@�?QOPKIAN�=?PA@�=O�DEO�KSJ�H=SUAN�=J@�LQNOQA@�=J�=LLA=H�PK�PDA�+EJJAOKP=
1QLNAIA�!KQNP�=C=EJOP�=�+EJJA=LKHEO�@AL=NPIAJP�OPKNA�PD=P�PKKG�>=?G�EPO
=@RANPEOA@�KBBAN�

"AOLEPA�PDA�?KIIKJ�H=S�NQHA�PD=P�=@RANPEOAIAJPO�=NA�JKNI=HHU�PK�>A�?KJOE@ANA@
EJREP=PEKJO�N=PDAN�PD=J�KBBANO�HACEOH=PEKJ�=J@�CKRANJIAJP�NACQH=PEKJO�I=U�KBBAN
NA@NAOO��$KN�I=JU�UA=NO�NAP=EH�BKK@�OPKNAO�D=RA�>AAJ�OQ>FA?P�PK�=�NQHA�LNKIQHC=PA@
>U�PDA�$A@AN=H�2N=@A�!KIIEOOEKJ�	$2!
�PD=P�CKK@O�=@RANPEOA@�=O�^OLA?E=HO_�IQOP�>A
=R=EH=>HA�=J@�IQOP�>A�OKH@�=P�PDA�LNE?A�=@RANPEOA@��'P�EO�QJH=SBQH�BKN�=�NAP=EH�?D=EJ
JKP�PK�D=RA�=J�=@RANPEOA@�EPAI�EJ�A=?D�KB�EPO�OPKNAO�=J@�EJ�OQBBE?EAJP�MQ=JPEPU�QJHAOO
PDA�=@RANPEOAIAJP�OLA?EBE?=HHU�OP=PAO�DKS�IQ?D�EO�OPK?GA@�=J@�SDE?D�>N=J?D�OPKNAO
@K�JKP�?=NNU�EP��+=JU�OP=PAO�D=RA�AJ=?PA@�?KJOQIAN�LNKPA?PEKJ�OP=PQPAO�PD=P�L=N=HHAH
PDA�$2!�NQHA�

Invitations to Bid

'JREP=PEKJO�PK�>E@�=NA�=HOK�JKP�CAJAN=HHU�?KJOPNQA@�=O�KBBANO���J�=Q?PEKJAAN�@KAO�JKP
I=GA�KBBANO�>QP�OKHE?EPO�KBBANO�BNKI�PDA�?NKS@��^+=U�'�D=RA�=J�KBBAN�]�����������
������'�D=RA�=J�KBBAN�BKN�������"K�'�DA=N�������+=U�'�D=RA�=J�KBBAN�_

Communication

��?KJPN=?P�EO�=J�=CNAAIAJP�EJ�SDE?D�A=?D�L=NPU�=OOAJPO�PK�PDA�PANIO�KB�PDA�KPDAN
L=NPU��5EPDKQP�IQPQ=H�=OOAJP�PDANA�?=JJKP�>A�=�?KJPN=?P�=J@�PDEO�EILHEAO�PD=P�PDA
=OOAJP�A=?D�LANOKJ�CERAO�IQOP�>A�SEPD�NABANAJ?A�PK�PD=P�KB�PDA�KPDAN��'B�2KJE�LH=?AO
OARAN=H�=HPANJ=PERA�KBBANO�KJ�PDA�P=>HA�KJHU�KJA�KB�SDE?D�?=J�>A�=??ALPA@�=J@
EJREPAO�1=J@U�PK�?DKKOA�JK�?KJPN=?P�EO�BKNIA@�EB�1=J@U�O=UO�IANAHU�^'�=??ALP�UKQN
PANIO�_�1=J@U�IQOP�OLA?EBU�SDE?D�KBBAN�ODA�EO�=OOAJPEJC�PK�

$NKI�PDEO�CAJAN=H�LNKLKOEPEKJ�EP�BKHHKSO�PD=P�JK�?KJPN=?P�?=J�>A�HAC=HHU�>EJ@EJC
QJHAOO�=J�KBBAN�EO�EJ�B=?P�?KIIQJE?=PA@�PK�PDA�KBBANAA��'B�UKQ�SNEPA�=J�A�I=EH�PK�=
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BNEAJ@�SEPD�=J�KBBAN�PK�OAHH�UKQN�?=N�BKN�=�?ANP=EJ�OQI�=J@�PDAJ�CAP�@EOPN=?PA@�=J@
BKNCAP�PK�OAJ@�EP�JK�KBBAN�D=O�>AAJ�I=@A��'B�UKQN�BNEAJ@�?KEJ?E@AJP=HHU�A�I=EHO�UKQ
PDA�BKHHKSEJC�@=U�=J@�O=UO�PD=P�ODA�S=JPO�PK�>QU�UKQN�?=N�=J@�J=IAO�PDA�O=IA�OQI
JK�?KJPN=?P�D=O�>AAJ�I=@A��&AN�A�I=EH�PK�UKQ�EO�JKP�=J�=??ALP=J?A�OEJ?A�ODA�@E@�JKP
GJKS�KB�UKQN�KBBAN��EP�EO�EJOPA=@�=J�KBBAN�KN�=J�EJREP=PEKJ�PK�I=GA�=J�KBBAN��,KN
SKQH@�PDANA�D=RA�>AAJ�=�?KJPN=?P�EB�UKQ�D=@�OAJP�UKQN�?KIIQJE?=PEKJ�=J@�PDA�PSK
A�I=EHO�?NKOOA@�EJ�?U>ANOL=?A�� KPD�A�I=EHO�SKQH@�>A�KBBANO�=J@�BKN�=�R=HE@�?KJPN=?P
PK�>A�BKNIA@�EP�SKQH@�OPEHH�>A�JA?AOO=NU�BKN�KJA�KB�UKQ�PK�=??ALP�PDA�KPDANaO�KBBAN�
�J�KBBAN�EO�JKP�ABBA?PERA�QJPEH�EP�EO�NA?AERA@�>U�PDA�KBBANAA�	=J@�PD=PaO�=HOK�PNQA�KB�=
NARK?=PEKJ�KB�PDA�KBBAN�=J@�=�NAFA?PEKJ�KB�PDA�KBBAN�>U�PDA�KBBANAA
�

2DA�NAMQENAIAJP�PD=P�=J�KBBAN�>A�?KIIQJE?=PA@�@KAO�JKP�IA=J�PD=P�ARANU�PANI
IQOP�>A�?KIIQJE?=PA@��7KQ�?=HH�QL�UKQN�BNEAJ@�=J@�KBBAN�PK�OAHH�DEI�UKQN�?=N��7KQ
PAHH�DEI�PDA�LNE?A�=J@�OP=NP�PK�PAHH�DEI�PD=P�UKQ�SEHH�PDNKS�EJ�PDA�OJKS�PENAO�>QP�SEHH
JKP�L=U�BKN�=�JAS�EJOLA?PEKJ�=J@�PD=P�UKQ�ATLA?P�PK�GAAL�PDA�?=N�=JKPDAN�PDNAA
SAAGO��'IL=PEAJPHU�DA�?QPO�UKQ�KBB�=J@�O=UO�^,ARAN�IEJ@�=>KQP�=HH�PD=P��'aHH�=??ALP
UKQN�KBBAN�KJ�SD=PARAN�PANIO�UKQ�S=JP�_�7KQ�=J@�DA�D=RA�=�?KJPN=?P�

2DAOA�LNEJ?ELHAO�=LLHU�PK�QJGJKSJ�KBBANO�KB�NAS=N@���J�KBBAN�KB�=�NAS=N@
?KJOPEPQPAO�=�QJEH=PAN=H�?KJPN=?P�PD=P�?=J�>A�I=@A�>EJ@EJC�KJHU�>U�LANBKNIEJC�PDA
P=OG�BKN�SDE?D�PDA�NAS=N@�EO�KBBANA@��1QLLKOA�PD=P� KJJEA�LKOPO�KJ�=�PNAA�=�OECJ
KBBANEJC�=�NAS=N@�BKN�NAPQNJEJC�DAN�IEOOEJC�@KC��'B�UKQ�O=S�PDA�OECJ�BKQJ@�PDA�@KC
=J@�NAPQNJA@�EP�UKQ�SKQH@�D=RA�BQHBEHHA@�PDA�AOOAJPE=HO�KB�PDA�KBBAN�� QP�EB�UKQ
?D=J?A@�QLKJ�PDA�@KC�NA=@�PDA�P=C�=NKQJ@�EPO�JA?G�=J@�NAPQNJA@�EP�SEPDKQP�ARAN
D=REJC�>AAJ�=S=NA�PD=P�=�NAS=N@�S=O�KBBANA@�PDAJ�UKQ�D=RA�JKP�NAOLKJ@A@�PK�PDA
KBBAN�ARAJ�EB�UKQ�=?PA@�EJ�PDA�DKLA�PD=P�PDA�KSJAN�SKQH@�NAS=N@�UKQ��2DANA�EO�JK
?KJPN=?PQ=H�K>HEC=PEKJ�

'J�I=JU�OP=PAO�=�@EBBANAJP�NAOQHP�BKHHKSO�BNKI�=J�KBBAN�KB�=�NAS=N@�>U�=
CKRANJIAJP=H�AJPEPU��!KIIKJHU�HK?=H�KN@EJ=J?AO�LNKRE@A�PD=P�=�OP=J@EJC�NAS=N@
KB�O=U�������SEHH�>A�L=E@�PK�=JUKJA�LNKRE@EJC�EJBKNI=PEKJ�PD=P�HA=@O�PK�PDA�=NNAOP
=J@�?KJRE?PEKJ�KB�=NOKJEOPO��2K�?KHHA?P�PDA�NAS=N@�EP�EO�JKP�JA?AOO=NU�BKN�=�LANOKJ
SDK�@KAO�BQNJEOD�HK?=H�=QPDKNEPEAO�SEPD�OQ?D�EJBKNI=PEKJ�PK�GJKS�PD=P�=�NAS=N@
KN@EJ=J?A�ATEOPO��'J�?KJPN=?P�PANIO�PDA�OP=J@EJC�NAS=N@�EO�REASA@�=O�=�IA=JO�KB
OAPPEJC�=�?HEI=PA�EJ�SDE?D�LAKLHA�SEHH�>A�AJ?KQN=CA@�PK�=?P�EJ�?ANP=EJ�S=UO�EJ�PDA
ATLA?P=PEKJ�PD=P�PDAU�SEHH�A=NJ�QJGJKSJ�NAS=N@O��'P�EO�=HOK�LKOOE>HA�PK�REAS�PDA
?H=EI�PK�=�NAS=N@�=O�JKJ?KJPN=?PQ=H��PDA�NECDP�PK�NA?AERA�EP�EO�CQ=N=JPAA@�EJOPA=@
>U�PDA�HK?=H�KN@EJ=J?A�

�HPDKQCD�=�?KILHAPA@�=?P�?=HHA@�BKN�>U�=J�QJGJKSJ�LNER=PA�KBBAN�@KAO�JKP�CERA�NEOA
PK�=�?KJPN=?P�L=NPE=H�LANBKNI=J?A�QOQ=HHU�@KAO��1QLLKOA��LAT� =GANU�LKOPO�=�JKPE?A
KBBANEJC�=�KJA�SAAG�>KJQO�PK�=HH�>=GANO�SDK�SKNG�=P�HA=OP�OET�IKJPDO�EJ�PDA�GEP?DAJ�
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!D=NHAJA�SKNGO�PSK�IKJPDO�>ABKNA�@EO?KRANEJC�PDA�JKPE?A�KJ�PDA�>QHHAPEJ�>K=N@�
&AN�KNECEJ=H�ECJKN=J?A�KB�PDA�KBBAN�SEHH�JKP�@ABA=P�DAN�?H=EI�PK�PDA�>KJQO�EB�ODA
?KJPEJQAO�SKNGEJC�BKN�PDA�KBBAN�OANRAO�=O�=J�EJ@Q?AIAJP�PK�?KILHAPA�PDA
LANBKNI=J?A�?=HHA@�BKN�

Definiteness

2DA�?KIIKJ�H=S�NA=OKJ=>HU�NAMQENAO�PD=P�=J�KBBAN�OLAHH�KQP�PDA�AOOAJPE=H�LNKLKOA@
PANIO�SEPD�OQBBE?EAJPdefiniteness � ]?ANP=EJPU�KB�PANIO�PD=P�AJ=>HAO�=�?KQNP�PK
KN@AN�AJBKN?AIAJP�KN�IA=OQNA�@=I=CAO�EJ�PDA�ARAJP�KB�=�>NA=?D���O�EP�D=O�KBPAJ
>AAJ�LQP�^2DA�H=S�@KAO�JKP�I=GA�?KJPN=?PO�BKN�PDA�L=NPEAO��EP�IANAHU�AJBKN?AO�PDA
@QPEAO�SDE?D�PDAU�D=RA�QJ@ANP=GAJ_�	1EILOKJ������L����
��2DQO�=�OQLLKOA@
LNKIEOA�PK�OAHH�^OQ?D�?K=H�=O�PDA�LNKIEOKN�I=U�SEOD�PK�OAHH_�EO�JKP�=J�AJBKN?A=>HA
PANI�>A?=QOA�PDA�OAHHAN�PDA�?K=H�?KIL=JU�QJ@ANP=GAO�JK�@QPU�PK�OAHH�=JUPDEJC
QJHAOO�EP�SEODAO�PK�@K�OK��#OOAJPE=H�PANIO�?ANP=EJHU�EJ?HQ@A�LNE?A�=J@�PDA�SKNG�PK�>A
@KJA�� QP�JKP�ARANU�KIEOOEKJ�EO�B=P=H��BKN�AT=ILHA�=O�HKJC�=O�=�IEOOEJC�PANI�?=J�>A
BETA@�>U�NABANNEJC�PK�OKIA�ATPANJ=H�OP=J@=N@]OQ?D�=O�^JK�H=PAN�PD=J�PDA�BENOP
BNKOP_]PDA�KBBAN�EO�OQBBE?EAJPHU�@ABEJEPA�

'J�I=FKN�>QOEJAOO�PN=JO=?PEKJO�EJRKHREJC�ATPAJOERA�JACKPE=PEKJO�PDA�L=NPEAO�KBPAJ
OECJ�=�LNAHEIEJ=NU�^=CNAAIAJP�EJ�LNEJ?ELHA_�>ABKNA�=�@AP=EHA@�?KJPN=?P�EO�@N=BPA@�
2DAOA�LNAHEIEJ=NU�=CNAAIAJPO�I=U�>A�@ABEJEPA�AJKQCD�PK�?NA=PA�?KJPN=?P�HE=>EHEPU
ARAJ�PDKQCD�PDAU�H=?G�I=JU�KB�PDA�PANIO�BKQJ@�EJ�=�PULE?=H�?KJPN=?P��$KN�AT=ILHA
EJ�=�B=IKQO������?=OA�=�2AT=O�FQNU�?KJ?HQ@A@�PD=P�=J�=CNAAIAJP�I=@A�^EJ
LNEJ?ELHA_�>APSAAJ�PDA�.AJJVKEH�!KIL=JU�=J@�PDA�%APPU�-EH�!KIL=JU�=J@�JKP
AJPENAHU�BEJEODA@�S=O�>EJ@EJC�=J@�PD=P�2AT=?K�D=@�QJH=SBQHHU�EJPANBANA@�SEPD�PDAEN
?KJPN=?P���O�=�NAOQHP�2AT=?K�S=O�DAH@�HE=>HA�BKN�KRAN�����>EHHEKJ�SDE?D�S=O�OAPPHA@
BKN����>EHHEKJ�=BPAN�2AT=?K�SAJP�EJPK�>=JGNQLP?U�

-BBANO�PD=P�OP=PA�=HPANJ=PERAO�=NA�@ABEJEPERA�EB�A=?D�=HPANJ=PERA�EO�@ABEJEPA��"=RE@
KBBANO�1DAEH=�PDA�KLLKNPQJEPU�PK�>QU�KJA�KB�PSK�=QPKIK>EHAO�=P�=�BETA@�LNE?A�SEPD
@AHERANU�EJ�PSK�IKJPDO�=J@�PDA�?DKE?A�KB�RADE?HA�HABP�PK�"=RE@��1DAEH=�=??ALPO��2DA
?KJPN=?P�EO�R=HE@��'B�KJA�KB�PDA�?=NO�EO�@AOPNKUA@�EJ�PDA�EJPANR=H�>ABKNA�@AHERANU�"=RE@
EO�K>HEC=PA@�PK�@AHERAN�PDA�KPDAN�?=N��1KIAPEIAO�DKSARAN�SD=P�=LLA=NO�PK�>A�=J
KBBAN�EJ�PDA�=HPANJ=PERA�I=U�>A�OKIAPDEJC�AHOA��!D=NHAO�I=GAO�=�@A=H�PK�OAHH�DEO
>QOEJAOO�PK� ANJEA���O�L=NP�KB�PDA�>=NC=EJ�!D=NHAO�=CNAAO�JKP�PK�?KILAPA�SEPD
 ANJEA�BKN�PDA�JATP�PSK�UA=NO�=J@�EB�DA�@KAO�PK�L=U���������5DAPDAN�PDEO�EO�=J
=HPANJ=PERA�?KJPN=?P�@ALAJ@O�KJ�PDA�?EN?QIOP=J?AO�=J@�EJPAJPEKJO�KB�PDA�L=NPEAO��'B
EP�EO�PDAJ�!D=NHAO�EO�BNAA�PK�?KILAPA�=O�HKJC�=O�DA�L=UO� ANJEA���������-J�PDA�KPDAN
D=J@�PDA�EJPAJPEKJ�IECDP�D=RA�>AAJ�PK�LNARAJP�!D=NHAO�BNKI�?KILAPEJC�EJ�=JU
ARAJP��DAJ?A�=�?KQNP�?KQH@�KN@AN�L=UIAJP�KB�PDA��������=O�@=I=CAO�BKN�=�>NA=?D
=J@�OPEHH�KN@AN�!D=NHAO�PK�NABN=EJ�BNKI�?KILAPEPEKJ�QJPEH�PDA�ATLEN=PEKJ�KB�PDA�PSK�
UA=N�LANEK@�

�� 2DA�NAMQENAIAJP�PD=P�?KJPN=?PO
>A�?ANP=EJ�AJKQCD�PK�@APANIEJA
HE=>EHEPEAO�
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The UCC Approach

2DA�3JEBKNI�!KIIAN?E=H�!K@A�	3!!
�EO�CAJAN=HHU�IKNA�HE>AN=H�EJ�EPO�=LLNK=?D�PK
@ABEJEPAJAOO�PD=J�EO�PDA�?KIIKJ�H=S]=P�HA=OP�=O�PDA�?KIIKJ�H=S�S=O�EJPANLNAPA@
EJ�PDA�DAU@=U�KB�?H=OOE?=H�?KJPN=?P�@K?PNEJA��1A?PEKJ������	�
�OP=PAO�PDA�NQHA��^#RAJ
PDKQCD�KJA�KN�IKNA�PANIO�=NA�HABP�KLAJ�=�?KJPN=?P�BKN�O=HA�@KAO�JKP�B=EH�BKN
EJ@ABEJEPAJAOO�EB�PDA�L=NPEAO�D=RA�EJPAJ@A@�PK�I=GA�=�?KJPN=?P�=J@�PDANA�EO�=
NA=OKJ=>HU�?ANP=EJ�>=OEO�BKN�CEREJC�=J�=LLNKLNE=PA�NAIA@U�_

2DA�@N=BPANO�KB�PDA�3!!�OKQCDP�PK�CERA�R=HE@EPU�PK�=O�I=JU�?KJPN=?PO�=O�LKOOE>HA�=J@
CNKQJ@A@�PD=P�R=HE@EPU�KJ�PDA�EJPAJPEKJ�KB�PDA�L=NPEAO�N=PDAN�PD=J�KJ�BKNI=HEOPE?
NAMQENAIAJPO���O�PDA�KBBE?E=H�?KIIAJP�PK�1A?PEKJ������	�
�JKPAO�^'B�PDA�L=NPEAO
EJPAJ@�PK�AJPAN�EJPK�=�>EJ@EJC�=CNAAIAJP�PDEO�OQ>OA?PEKJ�NA?KCJEVAO�PD=P
=CNAAIAJP�=O�R=HE@�EJ�H=S�@AOLEPA�IEOOEJC�PANIO�EB�PDANA�EO�=JU�NA=OKJ=>HU�?ANP=EJ
>=OEO�BKN�CN=JPEJC�=�NAIA@U�[!KIIAN?E=H�OP=J@=N@O�KJ�PDA�LKEJP�KB�`EJ@ABEJEPAJAOOa
=NA�EJPAJ@A@�PK�>A�=LLHEA@�_�-PDAN�OA?PEKJO�KB�PDA�3!!�OLAHH�KQP�NQHAO�BKN�BEHHEJC�EJ
OQ?D�KLAJ�LNKREOEKJO�=O�LNE?A�LANBKNI=J?A�=J@�NAIA@EAO�!DEABHU�3JEBKNI
!KIIAN?E=H�!K@A�1A?PEKJO�������PDNKQCD�������

-JA�KB�PDAOA�OA?PEKJO�1A?PEKJ������	�
�LNKRE@AO�PD=P�=�?KJPN=?P�PANI�QJ@AN�SDE?D�=
>QUAN�=CNAAO�PK�LQN?D=OA�PDA�OAHHANaO�AJPENA�KQPLQP�KB�CKK@O�	=J�^KQPLQPO�?KJPN=?P_

KN�=�OAHHAN�=CNAAO�PK�IAAP�=HH�PDA�>QUANaO�NAMQENAIAJPO�	=�^NAMQENAIAJPO_�KN�^JAA@O_
?KJPN=?P
�IA=JO�KQPLQP�KN�NAMQENAIAJPO�PD=P�K??QN�EJ�CKK@�B=EPD����L=NPU�PK�OQ?D�=
?KJPN=?P�?=JJKP�KBBAN�KN�@AI=J@�=�MQ=JPEPU�PD=P�EO�^QJNA=OKJ=>HU�@EOLNKLKNPEKJ=PA_
PK�=�OP=PA@�AOPEI=PA�KN�L=OP�MQ=JPEPEAO�

Duration of Offer

�J�KBBAN�JAA@�JKP�>A�=??ALPA@�KJ�PDA�OLKP�� A?=QOA�PDANA�=NA�JQIANKQO�S=UO�KB
?KJRAUEJC�=J�KBBAN�=J@�JQIANKQO�?KJPEJCAJ?EAO�PD=P�I=U�>A�L=NP�KB�PDA�KBBANaO
OQ>FA?P�I=PPAN�PDA�KBBANKN�IECDP�BEJ@�EP�JA?AOO=NU�PK�CERA�PDA�KBBANAA�?KJOE@AN=>HA
PEIA�PK�=??ALP�KN�NAFA?P�PDA�KBBAN�� U�PDA�O=IA�PKGAJ�=J�KBBAN�?=JJKP�NAI=EJ�KLAJ
BKNARAN�OK�PD=P�KJ?A�CERAJ�EP�JARAN�H=LOAO�=J@�?=JJKP�>A�PANIEJ=PA@��2DA�H=S
NA?KCJEVAO�OARAJ�S=UO�>U�SDE?D�PDA�KBBAN�?=J�ATLENA�	>AOE@AO�=??ALP=J?A�KB�?KQNOA
�
NARK?=PEKJ�NAFA?PEKJ�>U�PDA�KBBANAA�?KQJPANKBBAN�=??ALP=J?A�SEPD�?KQJPANKBBAN
H=LOA�KB�PEIA�@A=PD�KN�EJO=JEPU�KB�=�LANOKJ�KN�@AOPNQ?PEKJ�KB�=J�AOOAJPE=H�PANI�=J@
EHHAC=HEPU��5A�SEHH�AT=IEJA�A=?D�KB�PDAOA�EJ�PQNJ�

Revocation

.AKLHA�=NA�BNAA�PK�I=GA�?KJPN=?PO�=J@�EJ�CAJAN=H�PK�NARKGA�PDAI�
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Revocability

2DA�CAJAN=H�NQHA�>KPD�EJ�?KIIKJ�H=S�=J@�QJ@AN�PDA�3!!�EO�PD=P�PDA�KBBANKN�I=U
NARKGA�DEO�KN�DAN�KBBAN�=P�=JU�PEIA�>ABKNA�=??ALP=J?A�ARAJ�EB�PDA�KBBAN�OP=PAO�PD=P�EP
SEHH�NAI=EJ�KLAJ�BKN�=�OLA?EBEA@�LANEK@�KB�PEIA��,AEH�KBBANO��NHAJA�DEO�?=N�BKN������
=J@�LNKIEOAO�PK�GAAL�PDA�KBBAN�KLAJ�BKN�PAJ�@=UO��2SK�@=UO�H=PAN�,AEH�?=HHO��NHAJA�PK
NARKGA�PDA�KBBAN��2DA�KBBAN�EO�PANIEJ=PA@�=J@��NHAJAaO�=??ALP=J?A�PDANA=BPAN
PDKQCD�SEPDEJ�PDA�PAJ�@=UO�EO�EJABBA?PERA�� QP�EB�,AEH�D=@�OAJP�DEOrevocation � 	PDA
P=GEJC�>=?G�KB�=J�KBBAN�>ABKNA�EP�EO�=??ALPA@
�>U�I=EH�=J@�EB��NHAJA�>ABKNA�ODA
NA?AERA@�EP�D=@�PAHALDKJA@�DAN�=??ALP=J?A�PDANA�SKQH@�>A�=�?KJPN=?P�OEJ?A
NARK?=PEKJ�EO�ABBA?PERA�KJHU�SDAJ�PDA�KBBANAA�=?PQ=HHU�NA?AERAO�EP��2DANA�EO�=J
AT?ALPEKJ�PK�PDEO�NQHA�BKN�KBBANO�I=@A�PK�PDA�LQ>HE?�PDNKQCD�JASOL=LAN�KN�HEGA
=@RANPEOAIAJPO��2DA�KBBANKN�I=U�NARKGA�=�LQ>HE?�KBBANEJC�>U�JKPEBUEJC�PDA�LQ>HE?�>U
PDA�O=IA�IA=JO�QOA@�PK�?KIIQJE?=PA�PDA�KBBAN��'B�JK�>APPAN�IA=JO�KB�JKPEBE?=PEKJ�EO
NA=OKJ=>HU�=R=EH=>HA�PDA�KBBAN�EO�PANIEJ=PA@�ARAJ�EB�=�L=NPE?QH=N�KBBANAA�D=@�JK
=?PQ=H�JKPE?A�

0ARK?=PEKJ�I=U�>A�?KIIQJE?=PA@�EJ@ENA?PHU��'B��NHAJA�D=@�HA=NJA@�BNKI�=�BNEAJ@
PD=P�,AEH�D=@�OKH@�DEO�?=N�PK�OKIAKJA�AHOA�@QNEJC�PDA�PAJ�@=U�LANEK@�ODA�SKQH@
D=RA�D=@�OQBBE?EAJP�JKPE?A���JU�=PPAILP�PK�=??ALP�,AEHaO�KBBAN�SKQH@�D=RA�>AAJ
BQPEHA�

Irrevocable Offers

,KP�ARANU�PULA�KB�KBBAN�EO�NARK?=>HA��-JA�PULA�KB�KBBAN�PD=P�?=JJKP�>A�NARKGA@�EO�PDA
option contract � 	PDA�LNKIEOKN�ATLHE?EPHU�=CNAAO�BKN�?KJOE@AN=PEKJ�PK�HEIEP�DEO�NECDP
PK�NARKGA
���NHAJA�PAHHO�,AEH�PD=P�ODA�?=JJKP�I=GA�QL�DAN�IEJ@�EJ�PAJ�@=UO�>QP�PD=P
ODA�SEHH�L=U�DEI�����PK�DKH@�PDA�KBBAN�KLAJ�BKN�PDENPU�@=UO��,AEH�=CNAAO���NHAJA�D=O
=J�KLPEKJ�PK�>QU�PDA�?=N�BKN��������EB�,AEH�ODKQH@�OAHH�EP�PK�OKIAKJA�AHOA�@QNEJC�PDA
PDENPU�@=UO�DA�SEHH�D=RA�>NA=?DA@�PDA�?KJPN=?P�SEPD��NHAJA��,KPA�PD=P�PDA
PN=JO=?PEKJO�EJRKHREJC�,AEH�=J@��NHAJA�?KJOEOP�KB�PSK�@EBBANAJP�?KJPN=?PO��-JA�EO�PDA
LNKIEOA�KB�=�PDENPU�@=U�KLPEKJ�BKN�PDA�LNKIEOA�KB������'P�EO�PDEO�?KJPN=?P�PD=P�I=GAO
PDA�KLPEKJ�>EJ@EJC�=J@�EO�EJ@ALAJ@AJP�KB�PDA�KNECEJ=H�KBBAN�PK�OAHH�PDA�?=N�BKN�������
2DA�KBBAN�?=J�>A�=??ALPA@�=J@�I=@A�L=NP�KB�=J�EJ@ALAJ@AJP�?KJPN=?P�@QNEJC�PDA
KLPEKJ�LANEK@�

.=NPE=H�LANBKNI=J?A�KB�=�QJEH=PAN=H�?KJPN=?P�?NA=PAO�=J�KLPEKJ���HPDKQCD�PDA�KLPEKJ
EO�JKP�OP=PA@�ATLHE?EPHU�EP�EO�NA?KCJEVA@�>U�H=S�EJ�PDA�EJPANAOPO�KB�FQOPE?A��-PDANSEOA
=J�KBBANKN�?KQH@�EJ@Q?A�PDA�KBBANAA�PK�CK�PK�ATLAJOA�=J@�PNKQ>HA�SEPDKQP�ARAN�>AEJC
HE=>HA�PK�BQHBEHH�DEO�KN�DAN�L=NP�KB�PDA�>=NC=EJ�� ABKNA�PDA�KBBANAA�>ACEJO�PK�?=NNU�KQP
PDA�?KJPN=?P�PDA�KBBANKN�EO�BNAA�PK�NARKGA�PDA�KBBAN�� QP�KJ?A�LANBKNI=J?A�>ACEJO
PDA�H=S�EILHEAO�=J�KLPEKJ�=HHKSEJC�PDA�KBBANAA�PK�?KILHAPA�LANBKNI=J?A�=??KN@EJC

�� 2DA�SEPD@N=S=H�KB�=J�KBBAN�>U
PDA�KBBANKN�

�� ��LNKIEOA�PK�GAAL�=J�KBBAN
KLAJ�BKN�OKIA�PEIA��IQOP�>A
OQLLKNPA@�>U�?KJOE@AN=PEKJ�
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PK�PDA�PANIO�KB�PDA�KBBAN��'B�=BPAN�=�NA=OKJ=>HA�PEIA�PDA�KBBANAA�@KAO�JKP�BQHBEHH�PDA
PANIO�KB�PDA�KBBAN�PDAJ�EP�I=U�>A�NARKGA@�

Revocability under the UCC

2DA�3!!�?D=JCAO�PDA�?KIIKJ�H=S�NQHA�BKN�KBBANO�>U�IAN?D=JPO��3J@AN�1A?PEKJ
������= firm offer � 	=�SNEPPAJ�=J@�OECJA@�LNKIEOA�>U�=�IAN?D=JP�PK�DKH@�=J�KBBAN�PK
>QU�KN�OAHH�CKK@O�BKN�OKIA�LANEK@�KB�PEIA
�EO�ENNARK?=>HA��2D=P�EO�=J�KLPEKJ�EO
?NA=PA@�>QP�JK�?KJOE@AN=PEKJ�EO�NAMQENA@��2DA�KBBAN�IQOP�NAI=EJ�KLAJ�BKN�PDA�PEIA
LANEK@�OP=PA@�KN�EB�JK�PEIA�LANEK@�EO�CERAJ�BKN�=�NA=OKJ=>HA�LANEK@�KB�PEIA�SDE?D
I=U�JKP�AT?AA@�PDNAA�IKJPDO�

Irrevocability by Law

 U�H=S�?ANP=EJ�PULAO�KB�KBBANO�I=U�JKP�>A�NARKGA@�	OP=PQPKNU�ENNARK?=>EHEPU
�@AOLEPA
PDA�=>OAJ?A�KB�H=JCQ=CA�PK�PD=P�ABBA?P�EJ�PDA�KBBAN�EPOAHB��-JA�I=FKN�?=PACKNU�KB�OQ?D
KBBANO�EO�PD=P�KB�PDA�?KJPN=?PKN�OQ>IEPPEJC�=�>E@�PK�=�LQ>HE?�=CAJ?U��2DA�CAJAN=H�NQHA
EO�PD=P�KJ?A�PDA�LANEK@�KB�>E@@EJC�KLAJO�=�>E@@AN�KJ�=�LQ>HE?�?KJPN=?P�I=U�JKP
SEPD@N=S�DEO�KN�DAN�>E@�QJHAOO�PDA�?KJPN=?PEJC�=QPDKNEPU�?KJOAJPO��2DA�?KJPN=?PKN
SDK�LQNLKNPO�PK�SEPD@N=S�EO�=S=N@A@�PDA�?KJPN=?P�>=OA@�KJ�PDA�KNECEJ=H�>E@�=J@
I=U�>A�OQA@�BKN�@=I=CAO�BKN�JKJLANBKNI=J?A�

Rejection by the Offeree

Rejection� 	=�I=JEBAOP=PEKJ�KB�NABQO=H�PK�=CNAA�PK�PDA�PANIO�KB�=J�KBBAN
�KB�PDA�KBBAN
EO�ABBA?PERA�SDAJ�PDA�KBBANKN�NA?AERAO�EP����OQ>OAMQAJP�?D=JCA�KB�IEJ@�>U�PDA�KBBANAA
?=JJKP�NARERA�PDA�KBBAN��"KJJ=�?=HHO�!DQ?G�PK�NAFA?P�!DQ?GaO�KBBAN�PK�OAHH�DEO�H=SJ
IKSAN��!DQ?G�EO�PDAJ�BNAA�PK�OAHH�EP�PK�OKIAKJA�AHOA��'B�"KJJ=�?D=JCAO�DAN�IEJ@�=J@
?=HHO�!DQ?G�>=?G�PK�=??ALP�=BPAN�=HH�PDANA�OPEHH�EO�JK�?KJPN=?P�ARAJ�EB�!DQ?G�D=O�I=@A
JK�BQNPDAN�ABBKNP�PK�OAHH�PDA�H=SJ�IKSAN��&=REJC�NAFA?PA@�PDA�KNECEJ=H�KBBAN�"KJJ=
>U�DAN�OA?KJ@�?=HH�EO�JKP�=??ALPEJC�>QP�I=GEJC�=J�KBBAN�PK�>QU��1QLLKOA�"KJJ=�D=@
SNEPPAJ�!DQ?G�PK�NAFA?P�>QP�KJ�?D=JCEJC�DAN�IEJ@�@A?E@A@�PK�?=HH�PK�=??ALP�>ABKNA
PDA�NAFA?PEKJ�HAPPAN�=NNERA@��'J�PD=P�?=OA�PDA�KBBAN�SKQH@�D=RA�>AAJ�=??ALPA@�

Counteroffer

� counteroffer � �=�NAOLKJOA�PD=P�R=NEAO�PDA�PANIO�KB�=J�KBBAN�EO�=�NAFA?PEKJ��(KJAO
KBBANO�1IEPD�=�OI=HH�L=N?AH�KB�H=J@�BKN��������=J@�O=UO�PDA�KBBAN�SEHH�NAI=EJ�KLAJ
BKN�KJA�IKJPD��1IEPD�NAOLKJ@O�PAJ�@=UO�H=PAN�O=UEJC�DA�SEHH�L=U��������(KJAOaO
KNECEJ=H�KBBAN�D=O�PDANA>U�>AAJ�NAFA?PA@��'B�(KJAO�JKS�@A?HEJAO�1IEPDaO�?KQJPANKBBAN
I=U�1IEPD�>EJ@�(KJAO�PK�DEO�KNECEJ=H�KBBAN�>U�=CNAAEJC�PK�L=U�PDA�BQHH���������&A
I=U�JKP�>A?=QOA�KJ?A�=J�KNECEJ=H�KBBAN�EO�NAFA?PA@�=HH�PDA�PANIO�H=LOA��&KSARAN�=J

�� ��3!!�KLPEKJ�I=@A�EJ�SNEPEJC
=J@�OECJA@�>U�=�IAN?D=JP
LNKIEOEJC�PK�GAAL�=J�KBBAN
KLAJ��JAA@O�JK�?KJOE@AN=PEKJ�

�� ��I=JEBAOP=PEKJ�KB�NABQO=H�PK
=CNAA�PK�PDA�PANIO�KB�=J�KBBAN�

�� ��NAOLKJOA�PK�=J�KBBAN�PD=P
?D=JCAO�EPO�PANIO�

!D=LPAN���2DA��CNAAIAJP
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EJMQENU�>U�1IEPD�=O�PK�SDAPDAN�(KJAO�SKQH@�?KJOE@AN�P=GEJC�HAOO�EO�JKP�=
?KQJPANKBBAN�=J@�SKQH@�JKP�PANIEJ=PA�PDA�KBBAN�

Acceptance with Counteroffer

2DEO�EO�JKP�NA=HHU�=J�=??ALP=J?A�=P�=HH�>QP�EO�=�?KQJPANKBBAN��=J�=??ALP=J?A�PD=P
?D=JCAO�PDA�PANIO�KB�PDA�KBBAN�EO�=�?KQJPANKBBAN�=J@�PANIEJ=PAO�PDA�KBBAN��2DA
?KIIKJ�H=S�EILKOAO�=mirror image rule � ��PDA�=??ALP=J?A�IQOP�I=P?D�PDA�KBBAN�EJ
=HH�EPO�L=NPE?QH=NO�KN�PDA�KBBAN�EO�NAFA?PA@��&KSARAN�EB�=J�=??ALP=J?A�PD=P�NAMQAOPO�=
?D=JCA�KN�=J�=@@EPEKJ�PK�PDA�KBBAN�@KAO�JKP�NAMQENA�PDA�KBBANKNaO�=OOAJP�PDAJ�PDA
=??ALP=J?A�EO�R=HE@��2DA�>NKGAN�=P�$NEAJ@HU�0A=H�#OP=PA�KBBANO�UKQ�=�DKQOA�BKN
���������7KQ�=??ALP�>QP�EJ?HQ@A�EJ�UKQN�=??ALP=J?A�^PDA�R=?=JP�HKP�JATP�@KKN�_
7KQN�=??ALP=J?A�EO�=�?KQJPANKBBAN�SDE?D�OANRAO�PK�PANIEJ=PA�PDA�KNECEJ=H�KBBAN��'B
EJOPA=@�UKQ�D=@�O=E@�^'PaO�=�@A=H�>QP�'a@�LNABAN�EP�SEPD�PDA�R=?=JP�HKP�JATP�@KKN_
PDAJ�PDANA�EO�=�?KJPN=?P�>A?=QOA�UKQ�=NA�JKP�@AI=J@EJC�PD=P�PDA�>NKGAN�=>E@A�>U
UKQN�NAMQAOP��'B�UKQ�D=@�O=E@�^'PaO�=�@A=H�=J@�'a@�=HOK�HEGA�PDA�R=?=JP�HKP�JATP�@KKN_
UKQ�D=RA�=�?KJPN=?P�>A?=QOA�PDA�NAMQAOP�BKN�PDA�HKP�EO�=�OAL=N=PA�KBBAN�JKP�=
?KQJPANKBBAN�NAFA?PEJC�PDA�KNECEJ=H�LNKLKO=H�

The UCC and Counteroffers

2DA�3!!�EO�IKNA�HE>AN=H�PD=J�PDA�?KIIKJ�H=S�EJ�=HHKSEJC�?KJPN=?PO�PK�>A�BKNIA@
@AOLEPA�?KQJPANKBBANO�=J@�EJ�EJ?KNLKN=PEJC�PDA�?KQJPANKBBANO�EJPK�PDA�?KJPN=?PO�
2DEO�3!!�LNKREOEKJ�EO�JA?AOO=NU�>A?=QOA�PDA�QOA�KB�NKQPEJA�BKNIO�BKN�?KJPN=?PO�EO
RANU�?KIIKJ�=J@�EB�PDA�NQHA�SANA�KPDANSEOA�IQ?D�R=HQ=>HA�PEIA�SKQH@�>A�S=OPA@
>U�@N=BPEJC�?H=QOAO�P=EHKNA@�PK�PDA�LNA?EOA�SKN@EJC�KB�PDA�NKQPEJA�LNEJPA@�BKNIO���
>QUAN�=J@�=�OAHHAN�OAJ@�KQP�@K?QIAJPO�=??KIL=JUEJC�KN�EJ?KNLKN=PEJC�PDAEN�KBBANO
=J@�=??ALP=J?AO�=J@�PDA�LNKREOEKJO�EJ�A=?D�@K?QIAJP�N=NAHU�?KNNAOLKJ@�LNA?EOAHU�
'J@AA@�EP�EO�KBPAJ�PDA�?=OA�PD=P�KJA�OE@AaO�BKNI�?KJP=EJO�PANIO�B=RKN=>HA�PK�EP�>QP
EJ?KJOEOPAJP�SEPD�PANIO�KJ�PDA�KPDAN�OE@AaO�BKNI��1A?PEKJ�������KB�PDA�3!!�=PPAILPO
PK�NAOKHRA�PDEO�^>=PPHA�KB�PDA�BKNIO_�>U�LNKRE@EJC�PD=P�=@@EPEKJ=H�PANIO�KN
?KJ@EPEKJO�EJ�=J�=??ALP=J?A�KLAN=PA�=O�OQ?D�QJHAOO�PDA�=??ALP=J?A�EO�?KJ@EPEKJA@�KJ
PDA�KBBANKNaO�?KJOAJP�PK�PDA�JAS�KN�@EBBANAJP�PANIO��2DA�JAS�PANIO�=NA�?KJOPNQA@�=O
KBBANO�>QP�=NA�=QPKI=PE?=HHU�EJ?KNLKN=PA@�EJ�=JU�?KJPN=?P�>APSAAJ�IAN?D=JPO�BKN
PDA�O=HA�KB�CKK@O�QJHAOO�^	=
�PDA�KBBAN�ATLNAOOHU�HEIEPO�=??ALP=J?A�PK�PDA�PANIO�KB�PDA
KBBAN��	>
�9PDA�PANIO;�I=PANE=HHU�=HPAN�EP��KN�	?
�JKPEBE?=PEKJ�KB�K>FA?PEKJ�PK�PDAI�D=O
=HNA=@U�>AAJ�CERAJ�KN�EO�CERAJ�SEPDEJ�=�NA=OKJ=>HA�PEIA�=BPAN�JKPE?A�KB�PDAI�EO
NA?AERA@�_

�J�AT=ILHA�KB�PANIO�PD=P�>A?KIA�L=NP�KB�PDA�?KJPN=?P�SEPDKQP�>AEJC�ATLNAOOHU
=CNAA@�PK�=NA�?H=QOAO�LNKRE@EJC�BKN�EJPANAOP�L=UIAJPO�KJ�KRAN@QA�>EHHO��#T=ILHAO�KB
PANIO�PD=P�SKQH@�I=PANE=HHU�=HPAN�PDA�?KJPN=?P�=J@�DAJ?A�JAA@�ATLNAOO�=LLNKR=H�=NA

�� !KIIKJ�H=S�NQHA�PD=P�PDA
=??ALP=J?A�IQOP�>A�PDA�O=IA
=O�PDA�KBBAN�

!D=LPAN���2DA��CNAAIAJP
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?H=QOAO�PD=P�JAC=PA�PDA�OP=J@=N@�S=NN=JPEAO�PD=P�OAHHANO�CERA�>QUANO�KJ�PDAEN
IAN?D=J@EOA�

$NAMQAJPHU�L=NPEAO�QOA�?KJPN=?P�LNKREOEKJO�PK�LNARAJP�PDA�=QPKI=PE?�EJPNK@Q?PEKJ
KB�JAS�PANIO����PULE?=H�OAHHANaO�LNKREOEKJ�EO�=O�BKHHKSO�

�IAJ@IAJPO

�JU�IK@EBE?=PEKJ�KB�PDEO�@K?QIAJP�>U�PDA� QUAN�=J@�=HH�=@@EPEKJ=H�KN�@EBBANAJP
PANIO�EJ?HQ@A@�EJ� QUANaO�LQN?D=OA�KN@AN�KN�=JU�KPDAN�@K?QIAJP�NAOLKJ@EJC�PK�PDEO
KBBAN�=NA�DANA>U�K>FA?PA@�PK�� 7�-0"#0',%�2&#�%--"1�&#0#�$-0�1&'.+#,2
 37#0��%0##1�2-��**�2&#�2#0+1��,"�!-,"'2'-,1�!-,2�',#"�-,� -2&�1'"#1
-$�2&'1�"-!3+#,2�

1A?PEKJ�������KB�PDA�3!!�HE>AN=HEVEJC�PDA�IENNKN�EI=CA�NQHA�EO�LANR=OERA�?KRANEJC
=HH�OKNPO�KB�?KJPN=?PO�BNKI�PDKOA�>APSAAJ�EJ@QOPNE=H�I=JQB=?PQNANO�PK�PDKOA
>APSAAJ�BNEAJ@O�

Lapse of Time

-BBANO�=NA�JKP�KLAJ�AJ@A@��PDAU�H=LOA�=BPAN�OKIA�LANEK@�KB�PEIA���J�KBBAN�I=U
?KJP=EJ�EPO�KSJ�OLA?EBE?�PEIA�HEIEP=PEKJ]BKN�AT=ILHA�^QJPEH�?HKOA�KB�>QOEJAOO
PK@=U�_

'J�PDA�=>OAJ?A�KB�=J�ATLNAOOHU�OP=PA@�PEIA�HEIEP�PDA�?KIIKJ�H=S�NQHA�EO�PD=P�PDA
KBBAN�ATLENAO�=P�PDA�AJ@�KB�=�^NA=OKJ=>HA_�PEIA��1Q?D�=�LANEK@�EO�=�B=?PQ=H�MQAOPEKJ�EJ
A=?D�?=OA�=J@�@ALAJ@O�KJ�PDA�L=NPE?QH=N�?EN?QIOP=J?AO�EJ?HQ@EJC�PDA�J=PQNA�KB�PDA
OANRE?A�KN�LNKLANPU�>AEJC�?KJPN=?PA@�BKN�PDA�I=JJAN�EJ�SDE?D�PDA�KBBAN�EO�I=@A
=J@�PDA�IA=JO�>U�SDE?D�PDA�=??ALP=J?A�EO�ATLA?PA@�PK�>A�I=@A��5DAJARAN�PDA
?KJPN=?P�EJRKHRAO�=�OLA?QH=PERA�PN=JO=?PEKJ]PDA�O=HA�KB�OA?QNEPEAO�KN�H=J@�BKN
EJOP=J?A]PDA�PEIA�LANEK@�SEHH�@ALAJ@�KJ�PDA�J=PQNA�KB�PDA�OA?QNEPU�=J@�PDA�NEOG
EJRKHRA@��'J�CAJAN=H�PDA�CNA=PAN�PDA�NEOG�PK�PDA�OAHHAN�PDA�ODKNPAN�PDA�LANEK@�KB
PEIA��)=NAJ�KBBANO�PK�OAHH�%=NU�=�>HK?G�KB�KEH�OPK?GO�PD=P�=NA�BHQ?PQ=PEJC�N=LE@HU�DKQN
>U�DKQN��%=NU�NA?AERAO�PDA�KBBAN�=J�DKQN�>ABKNA�PDA�I=NGAP�?HKOAO��DA�=??ALPO�>U�B=T
PSK�DKQNO�=BPAN�PDA�I=NGAP�D=O�KLAJA@�PDA�JATP�IKNJEJC�=J@�=BPAN�HA=NJEJC�PD=P
PDA�OPK?G�D=O�FQILA@�QL�OECJEBE?=JPHU��2DA�PEIA�LANEK@�D=O�H=LOA@�EB�%=NU�S=O
=??ALPEJC�=�BETA@�LNE?A�PD=P�)=NAJ�OAP�>QP�EP�I=U�OPEHH�>A�KLAJ�EB�PDA�LNE?A�EO�I=NGAP
LNE?A�=P�PEIA�KB�@AHERANU��	3J@AN�1A?PEKJ����KB�PDA�0AOP=PAIAJP�=J�KBBAN�I=@A�>U
I=EH�EO�^OA=OKJ=>HU�=??ALPA@�EB�=J�=??ALP=J?A�EO�I=EHA@�=P�=JU�PEIA�>ABKNA�IE@JECDP
KJ�PDA�@=U�KJ�SDE?D�PDA�KBBAN�EO�NA?AERA@�_
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$KN�QJEH=PAN=H�?KJPN=?PO�>KPD�PDA�?KIIKJ�H=S�=J@�PDA�3!!�NAMQENA�PDA�KBBANAA�PK
JKPEBU�PDA�KBBANKN�PD=P�DA�D=O�>ACQJ�PK�LANBKNI�PDA�PANIO�KB�PDA�?KJPN=?P��5EPDKQP
JKPEBE?=PEKJ�PDA�KBBANKN�I=U�=BPAN�=�NA=OKJ=>HA�PEIA�PNA=P�PDA�KBBAN�=O�D=REJC
H=LOA@�

Death or Insanity of the Offeror

2DA�@A=PD�KN�EJO=JEPU�KB�PDA�KBBANKN�LNEKN�PK�=??ALP=J?A�PANIEJ=PAO�PDA�KBBAN��PDA
KBBAN�EO�O=E@�PK�@EA�SEPD�PDA�KBBANKN��	,KPE?A�DKSARAN�PD=P�PDA�@A=PD�KB�=�L=NPU�PK�=
contract@KAO�JKP�JA?AOO=NEHU�PANIEJ=PA�PDA�?KJPN=?P��PDA�AOP=PA�KB�=�@A?A=OA@�LANOKJ
I=U�>A�HE=>HA�KJ�=�?KJPN=?P�I=@A�>U�PDA�LANOKJ�>ABKNA�@A=PD�


Destruction of Subject Matter Essential to the Offer

"AOPNQ?PEKJ�KB�OKIAPDEJC�AOOAJPE=H�PK�PDA�?KJPN=?P�=HOK�PANIEJ=PAO�PDA�KBBAN��7KQ
KBBAN�PK�OAHH�UKQN�?=N�>QP�PDA�?=N�EO�@AOPNKUA@�EJ�=J�=??E@AJP�>ABKNA�UKQN�KBBAN�EO
=??ALPA@��PDA�KBBAN�EO�PANIEJ=PA@�

Postoffer Illegality

��OP=PQPA�I=GEJC�QJH=SBQH�PDA�K>FA?P�KB�PDA�?KJPN=?P�SEHH�PANIEJ=PA�PDA�KBBAN�EB�PDA
OP=PQPA�P=GAO�ABBA?P�=BPAN�PDA�KBBAN�S=O�I=@A��2DQO�=J�KBBAN�PK�OAHH�=�MQ=JPEPU�KB
DAN>=H�SAECDP�HKOO�OQLLHAIAJPO�SEHH�PANIEJ=PA�EB�PDA�$KK@�=J@�"NQC��@IEJEOPN=PEKJ
KQPH=SO�PDA�O=HA�KB�OQ?D�OQLLHAIAJPO�

KEY TAKEAWAY

�J�KBBAN�EO�=�I=JEBAOP=PEKJ�KB�SEHHEJCJAOO�PK�AJPAN�EJPK�=�?KJPN=?P�ABBA?PERA
SDAJ�NA?AERA@��'P�IQOP�>A�?KIIQJE?=PA@�PK�PDA�KBBANAA�>A�I=@A
EJPAJPEKJ=HHU�	=??KN@EJC�PK�=J�K>FA?PERA�OP=J@=N@
�=J@�>A�@ABEJEPA�AJKQCD�PK
@APANIEJA�=�NAIA@U�EJ�?=OA�KB�>NA=?D���J�KBBAN�PANIEJ=PAO�EJ�KJA�KB�OARAJ
S=UO��NARK?=PEKJ�>ABKNA�=??ALP=J?A�	AT?ALP�BKN�KLPEKJ�?KJPN=?PO�BENI�KBBANO
QJ@AN�PDA�3!!�OP=PQPKNU�ENNARK?=>EHEPU�=J@�QJEH=PAN=H�KBBANO�SDANA�=J
KBBANAA�D=O�?KIIAJ?A@�LANBKNI=J?A
��NAFA?PEKJ��?KQJPANKBBAN��=??ALP=J?A
SEPD�?KQJPANKBBAN��H=LOA�KB�PEIA�	=O�OPELQH=PA@�KN�=BPAN�=�NA=OKJ=>HA�PEIA
�
@A=PD�KN�EJO=JEPU�KB�PDA�KBBANKN�>ABKNA�=??ALP=J?A�KN�@AOPNQ?PEKJ�KB�OQ>FA?P
I=PPAN�AOOAJPE=H�PK�PDA�KBBAN��=J@�LKOPKBBAN�EHHAC=HEPU�
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EXERCISES

�� 5DU�EO�EP�O=E@�=J�KBBAN�EO�=�^I=JEBAOP=PEKJ_�KB�SEHHEJCJAOO�PK�AJPAN�EJPK�=
?KJPN=?P��&KS�?KQH@�SEHHEJCJAOO�>A�^I=JEBAOPA@_�

�� 5DE?D�GEJ@�KB�OP=J@=N@�EO�QOA@�PK�@APANIEJA�SDAPDAN�=�LANOKJ�D=O�I=@A
=J�KBBAN]OQ>FA?PERA�KN�K>FA?PERA�

�� 'B�1=J@N=�LKOPO�=�SNEPPAJ�JKPE?A�KBBANEJC�^PK�PDA�GEP?DAJ�OP=BB�=P
!KH@S=PAN� =U�	�H=OG=
�PN=JOLKNP=PEKJ�PK�1A=PPHA�=P�PDA�AJ@�KB�PDA�BEODEJC
OA=OKJ_�=J@�EB�"=RE@�KJA�KB�PDA�I=EJPAJ=J?A�SKNGANO�O=UO�PK�DAN�^'
=??ALP�UKQN�KBBAN�KB�PN=JOLKNP=PEKJ�PK�1A=PPHA_�EO�PDANA�=�?KJPN=?P�

�� 5D=P�=NA�PDA�OARAJ�S=UO�=J�KBBAN�?=J�PANIEJ=PA�
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9.3 The Acceptance

LEARNING OBJECTIVES

�� "ABEJAacceptance�
�� 3J@ANOP=J@�SDK�I=U�=??ALP�=J�KBBAN�
�� )JKS�SDAJ�PDA�=??ALP=J?A�EO�ABBA?PERA�
�� 0A?KCJEVA�SDAJ�OEHAJ?A�EO�=??ALP=J?A�

General Definition of Acceptance

2K�NAOQHP�EJ�=�HAC=HHU�>EJ@EJC�?KJPN=?P�=J�KBBAN�IQOP�>A�=??ALPA@�>U�PDA�KBBANAA��(QOP
=O�PDA�H=S�DAHLO�@ABEJA�=J@�OD=LA�=J�KBBAN�=J@�EPO�@QN=PEKJ�OK�PDA�H=S�CKRANJO�PDA
J=PQNA�=J@�I=JJAN�KBacceptance�� ��2DA�0AOP=PAIAJP�@ABEJAO�=??ALP=J?A�KB�=J
KBBAN�=O�^=�I=JEBAOP=PEKJ�KB�=OOAJP�PK�PDA�PANIO�PDANAKB�I=@A�>U�PDA�KBBANAA�EJ�=
I=JJAN�EJREPA@�KN�NAMQENA@�>U�PDA�KBBAN�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO
1A?PEKJ����2DA�=OOAJP�I=U�>A�AEPDAN�>U�PDA�I=GEJC�KB�=�IQPQ=H�LNKIEOA�KN�>U
LANBKNI=J?A�KN�L=NPE=H�LANBKNI=J?A��'B�PDANA�EO�@KQ>P�=>KQP�SDAPDAN�PDA�KBBAN
NAMQAOPO�=�NAPQNJ�LNKIEOA�KN�=�NAPQNJ�=?P�PDA�0AOP=PAIAJP�1A?PEKJ����LNKRE@AO
PD=P�PDA�KBBANAA�I=U�=??ALP�SEPD�AEPDAN�=�LNKIEOA�KN�LANBKNI=J?A��2DA�3JEBKNI
!KIIAN?E=H�!K@A�	3!!
�=HOK�=@KLPO�PDEO�REAS��QJ@AN�1A?PEKJ������	�
	=
�^=J�KBBAN�PK
I=GA�=�?KJPN=?P�OD=HH�>A�?KJOPNQA@�=O�EJREPEJC�=??ALP=J?A�EJ�=JU�I=JJAN�=J@�>U
=JU�IA@EQI�NA=OKJ=>HA�EJ�PDA�?EN?QIOP=J?AO_�QJHAOO�PDA�KBBAN�QJ=I>ECQKQOHU
NAMQENAO�=�?ANP=EJ�IK@A�KB�=??ALP=J?A�

Who May Accept?

2DA�E@AJPEPU�KB�PDA�KBBANAA�EO�QOQ=HHU�?HA=N�ARAJ�EB�PDA�J=IA�EO�QJGJKSJ��2DA�LANOKJ
PK�SDKI�=�LNKIEOA�EO�I=@A�EO�KN@EJ=NEHU�PDA�LANOKJ�SDKI�PDA�KBBANKN�?KJPAILH=PAO
SEHH�I=GA�=�NAPQNJ�LNKIEOA�KN�LANBKNI�PDA�=?P�NAMQAOPA@�� QP�PDEO�EO�JKP�EJR=NE=>HU
OK����LNKIEOA�?=J�>A�I=@A�PK�KJA�LANOKJ�SDK�EO�JKP�ATLA?PA@�PK�@K�=JUPDEJC�EJ
NAPQNJ��2DA�?KJOE@AN=PEKJ�JA?AOO=NU�PK�SAH@�PDA�KBBAN�=J@�=??ALP=J?A�EJPK�=�HAC=H
?KJPN=?P�?=J�>A�CERAJ�>U�=�PDEN@�L=NPU��3J@AN�PDA�?KIIKJ�H=S�SDKARAN�EO�EJREPA@
PK�BQNJEOD�?KJOE@AN=PEKJ�PK�PDA�KBBANKN�EO�PDA�KBBANAA�=J@�KJHU�=J�KBBANAA�I=U
=??ALP�=J�KBBAN����?KIIKJ�AT=ILHA�EO�O=HA�PK�=�IEJKN��%AKNCA�LNKIEOAO�PK�OAHH�DEO
=QPKIK>EHA�PK� =NPHAU�=CA�OARAJPAAJ�EB� =NPHAUaO�B=PDAN�SEHH�LNKIEOA�PK�L=U������
PK�%AKNCA�� =NPHAU�EO�PDA�LNKIEOAA�	PDA�LANOKJ�PK�SDKI�PDA�LNKIEOA�EO�I=@A
�>QP
JKP�PDA�KBBANAA�� =NPHAU�?=JJKP�HAC=HHU�=??ALP�%AKNCAaO�KBBAN��-JHU� =NPHAUaO�B=PDAN
SDK�EO�?=HHA@�KJ�PK�L=U�BKN�PDA�?=N�?=J�=??ALP�>U�I=GEJC�PDA�LNKIEOA�NAMQAOPA@���� �OOAJP�PK�PDA�PANIO�KB�PDA

KBBAN�
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�J@�JKPE?A�SD=P�IECDP�OAAI�K>REKQO��=promisePK�LANBKNI�=O�NAMQAOPA@�EJ�PDA�KBBAN
EO�EPOAHB�=�>EJ@EJC�=??ALP=J?A�

When Is Acceptance Effective?

�O�JKPA@�LNAREKQOHU�=J�KBBAN�=�NARK?=PEKJ�KB�PDA�KBBAN�=J@�=�NAFA?PEKJ�KB�PDA�KBBAN
=NA�JKP�ABBA?PERA�QJPEH�NA?AERA@��2DA�O=IA�NQHA�@KAO�JKP�=HS=UO�=LLHU�PK�PDA
=??ALP=J?A�

Instantaneous Communication

-B�?KQNOA�EJ�I=JU�EJOP=J?AO�PDA�IKIAJP�KB�=??ALP=J?A�EO�JKP�EJ�MQAOPEKJ��EJ�B=?A�
PK�B=?A�@A=HO�KN�PN=JO=?PEKJO�JACKPE=PA@�>U�PAHALDKJA�PDA�L=NPEAO�ATPAJ@�=J�KBBAN
=J@�=??ALP�EP�EJOP=JP=JAKQOHU�@QNEJC�PDA�?KQNOA�KB�PDA�?KJRANO=PEKJ�� QP�LNK>HAIO
?=J�=NEOA�EJ�?KJPN=?PO�JACKPE=PA@�PDNKQCD�?KNNAOLKJ@AJ?A�

Stipulations as to Acceptance

-JA�?KIIKJ�OEPQ=PEKJ�=NEOAO�SDAJ�PDA�KBBANKN�OPELQH=PAO�PDA�IK@A�KB�=??ALP=J?A
	A�C��NAPQNJ�I=EH�B=T�KN�?=NNEAN�LECAKJ
��'B�PDA�KBBANAA�QOAO�PDA�OPELQH=PA@�IK@A
PDAJ�PDA�=??ALP=J?A�EO�@AAIA@�ABBA?PERA�SDAJ�OAJP��#RAJ�PDKQCD�PDA�KBBANKN�D=O�JK
GJKSHA@CA�KB�PDA�=??ALP=J?A�=P�PD=P�IKIAJP�PDA�?KJPN=?P�D=O�>AAJ�BKNIA@�
+KNAKRAN�=??KN@EJC�PK�PDA�0AOP=PAIAJP�1A?PEKJ����EB�PDA�KBBANKN�O=UO�PD=P�PDA
KBBAN�?=J�>A�=??ALPA@�KJHU�>U�PDA�OLA?EBEA@�IK@A�PD=P�IK@A�IQOP�>A�QOA@��	'P�EO�O=E@
PD=P�^PDA�KBBANKN�EO�PDA�I=OPAN�KB�PDA�KBBAN�_


'B�PDA�KBBANKN�OLA?EBEAO�JK�L=NPE?QH=N�IK@A�PDAJ�=??ALP=J?A�EO�ABBA?PERA�SDAJ
PN=JOIEPPA@�=O�HKJC�=O�PDA�KBBANAA�QOAO�=�NA=OKJ=>HA�IAPDK@�KB�=??ALP=J?A��'P�EO
EILHEA@�PD=P�PDA�KBBANAA�?=J�QOA�PDA�O=IA�IA=JO�QOA@�>U�PDA�KBBANKN�KN�=�IA=JO�KB
?KIIQJE?=PEKJ�?QOPKI=NU�PK�PDA�EJ@QOPNU�

The ÒMailbox RuleÓ

2DA�QOA�KB�PDA�LKOP=H�OANRE?A�EO�?QOPKI=NU�OK�=??ALP=J?AO�=NA�?KJOE@ANA@�ABBA?PERA
SDAJ�I=EHA@�NAC=N@HAOO�KB�PDA�IAPDK@�QOA@�PK�PN=JOIEP�PDA�KBBAN��'J@AA@�PDA�OK�
?=HHA@mailbox rule �� D=O�=�HEJA=CA�PN=?EJC�>=?G�IKNA�PD=J�KJA�DQJ@NA@�UA=NO�PK
PDA�#JCHEOD�?KQNPO�Adams v. Lindsell��� =NJAS=HH����H@ANOKJ�����	)� ������
�

2DA�I=EH>KT�NQHA�I=U�OAAI�PK�?NA=PA�L=NPE?QH=N�@EBBE?QHPEAO�BKN�LAKLHA�EJ�>QOEJAOO
OEJ?A�PDA�=??ALP=J?A�EO�ABBA?PERA�ARAJ�PDKQCD�PDA�KBBANKN�EO�QJ=S=NA�KB�PDA
=??ALP=J?A�=J@�ARAJ�EB�PDA�HAPPAN�EO�HKOP�=J@�JARAN�=NNERAO�� QP�PDA�OKHQPEKJ�EO�PDA

��� !KIIKJ�H=S�NQHA�PD=P
=??ALP=J?A�EO�ABBA?PERA�SDAJ
@NKLLA@�EJ�I=EH�
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O=IA�=O�PDA�N=PEKJ=HA�BKN�PDA�NQHA��'J�?KJPN=?PO�JACKPE=PA@�PDNKQCD�?KNNAOLKJ@AJ?A
PDANA�SEHH�=HS=UO�>A�=�>QN@AJ�KJ�KJA�KB�PDA�L=NPEAO��'B�PDA�NQHA�SANA�PD=P�PDA
=??ALP=J?A�EO�JKP�ABBA?PERA�QJPEH�NA?AERA@�>U�PDA�KBBANKN�PDAJ�PDA�KBBANAA�SKQH@�>A
KJ�PAJPANDKKGO�N=PDAN�PD=J�PDA�KPDAN�S=U�=NKQJ@�=O�EO�PDA�?=OA�SEPD�PDA�LNAOAJP
NQHA���O�>APSAAJ�PDA�PSK�EP�OAAIO�B=ENAN�PK�LH=?A�PDA�>QN@AJ�KJ�PDA�KBBANKN�OEJ?A�DA
KN�ODA�=HKJA�D=O�PDA�LKSAN�PK�BET�PDA�IKIAJP�KB�ABBA?PERAJAOO���HH�PDA�KBBANKN�JAA@
@K�EO�OLA?EBU�EJ�PDA�KBBAN�PD=P�=??ALP=J?A�EO�JKP�ABBA?PERA�QJPEH�NA?AERA@�

'J�=HH�KPDAN�?=OAO]PD=P�EO�SDAJ�PDA�KBBANKN�B=EHO�PK�OLA?EBU�PDA�IK@A�KB�=??ALP=J?A
=J@�PDA�KBBANAA�QOAO�=�IK@A�PD=P�EO�JKP�NA=OKJ=>HA]=??ALP=J?A�EO�@AAIA@�ABBA?PERA
KJHU�SDAJ�NA?AERA@�

Acceptance ÒOutrunsÓ Rejection

5DAJ�PDA�KBBANAA�OAJ@O�=�NAFA?PEKJ�BENOP�=J@�PDAJ�H=PAN�PN=JOIEPO�=�OQLANOA@EJC
=??ALP=J?A�PDA�^ABBA?PERA�SDAJ�NA?AERA@_�NQHA�=HOK�=LLHEAO��1QLLKOA�=�OAHHAN�KBBANO�=
>QUAN�PSK�?KN@O�KB�BENASKK@�=J@�O=UO�PDA�KBBAN�SEHH�NAI=EJ�KLAJ�BKN�=�SAAG��-J�PDA
PDEN@�@=U�PDA�>QUAN�SNEPAO�PDA�OAHHAN�NAFA?PEJC�PDA�KBBAN��2DA�BKHHKSEJC�ARAJEJC�PDA
>QUAN�NAPDEJGO�DEO�BENASKK@�JAA@O�=J@�KJ�PDA�IKNJEJC�KB�PDA�BEBPD�@=U�DA�OAJ@O�=J
A�I=EH�=??ALPEJC�PDA�OAHHANaO�PANIO��2DA�LNAREKQOHU�I=EHA@�HAPPAN�=NNERAO�PDA
BKHHKSEJC�@=U��1EJ?A�PDA�HAPPAN�D=@�JKP�UAP�>AAJ�NA?AERA@�PDA�KBBAN�D=@�JKP�>AAJ
NAFA?PA@��$KN�PDANA�PK�>A�=�R=HE@�?KJPN=?P�PDA�A�I=EHA@�=??ALP=J?A�IQOP�=NNERA
>ABKNA�PDA�I=EHA@�NAFA?PEKJ��'B�PDA�A�I=EH�SANA�DQJC�QL�EJ�?U>ANOL=?A�=HPDKQCD
PDNKQCD�JK�B=QHP�KB�PDA�>QUAN�OK�PD=P�PDA�HAPPAN�=NNERA@�BENOP�PDA�OAHHAN�SKQH@�>A
?KNNA?P�EJ�=OOQIEJC�PDA�KBBAN�S=O�PANIEJ=PA@]ARAJ�EB�PDA�A�I=EH�=NNERA@�=�IEJQPA
H=PAN��'J�ODKNP�SDANA�^PDA�=??ALP=J?A�KQPNQJO�PDA�NAFA?PEKJ_�PDA�=??ALP=J?A�EO
ABBA?PERA��1AA$ECQNA�����

Figure 9.1

When Is Communication Effective?
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Electronic Communications

#HA?PNKJE?�?KIIQJE?=PEKJO�D=RA�KB�?KQNOA�>A?KIA�EJ?NA=OEJCHU�?KIIKJ��+=JU
?KJPN=?PO�=NA�JACKPE=PA@�>U�A�I=EH�=??ALPA@�=J@�^OECJA@_�AHA?PNKJE?=HHU��%AJAN=HHU
OLA=GEJC�PDEO�@KAO�JKP�?D=JCA�PDA�NQHAO��2DAUniform Electronic Transactions
Act (UETA)�� S=O�LNKIQHC=PA@�	E�A��@EOOAIEJ=PA@�BKN�OP=PAO�PK�=@KLP
�EJ�������'P�EO
KJA�KB�=�JQI>AN�KB�QJEBKNI�=?PO�HEGA�PDA�3JEBKNI�!KIIAN?E=H�!K@A���O�KB�(QJA
�����BKNPU�OARAJ�OP=PAO�=J@�PDA�31�4ENCEJ�'OH=J@O�D=@�=@KLPA@�PDA�OP=PQPA��2DA
EJPNK@Q?PEKJ�PK�PDA�=?P�LNKRE@AO�PD=P�^PDA�LQNLKOA�KB�PDA�3#2��EO�PK�NAIKRA�>=NNEANO
PK�AHA?PNKJE?�?KIIAN?A�>U�R=HE@=PEJC�=J@�ABBA?PQ=PEJC�AHA?PNKJE?�NA?KN@O�=J@
OECJ=PQNAO�_2DA�,=PEKJ=H�!KJBANAJ?A�KB�!KIIEOOEKJANO�KJ�3JEBKNI�1P=PA�*=SO
Uniform Electronic Transactions Act (1999)	"AJRAN��,=PEKJ=H�!KJBANAJ?A�KB
!KIIEOOEKJANO�KJ�3JEBKNI�1P=PA�*=SO�����
�=??AOOA@�+=N?D��������
DPPL���SSS�H=S�QLAJJ�A@Q�>HH�=N?DERAO�QH?�BJ=?P�������O�QAP=���L@B� 'J�CAJAN=H
PDA�3#2��LNKRE@AO�PDA�BKHHKSEJC�

=� ��NA?KN@�KN�OECJ=PQNA�I=U�JKP�>A�@AJEA@�HAC=H�ABBA?P�KN�AJBKN?A=>EHEPU
OKHAHU�>A?=QOA�EP�EO�EJ�AHA?PNKJE?�BKNI�

>� ��?KJPN=?P�I=U�JKP�>A�@AJEA@�HAC=H�ABBA?P�KN�AJBKN?A=>EHEPU�OKHAHU
>A?=QOA�=J�AHA?PNKJE?�NA?KN@�S=O�QOA@�EJ�EPO�BKNI=PEKJ�

?� 'B�=�H=S�NAMQENAO�=�NA?KN@�PK�>A�EJ�SNEPEJC�=J�AHA?PNKJE?�NA?KN@�O=PEOBEAO
PDA�H=S�

@� 'B�=�H=S�NAMQENAO�=�OECJ=PQNA�=J�AHA?PNKJE?�OECJ=PQNA�O=PEOBEAO�PDA�H=S�

2DA�3#2��PDKQCD�@KAOJaP�=@@NAOO�=HH�PDA�LNK>HAIO�SEPD�AHA?PNKJE?�?KJPN=?PEJC�
!HE?GEJC�KJ�=�?KILQPAN�O?NAAJ�I=U�?KJOPEPQPA�=�R=HE@�=??ALP=J?A�KB�=�?KJPN=?PQ=H
KBBAN�>QP�KJHU�EB�PDA�KBBAN�EO�?HA=NHU�?KIIQJE?=PA@��'JSpecht v. Netscape
Communications Corp��?QOPKIANO�SDK�D=@�@KSJHK=@A@�=�BNAA�KJHEJA�?KILQPAN
LNKCN=I�?KILH=EJA@�PD=P�EP�ABBA?PERAHU�EJR=@A@�PDAEN�LNER=?U�>U�EJOANPEJC�EJPK�PDAEN
I=?DEJAO�^?KKGEAO_��PDAU�S=JPA@�PK�OQA�>QP�PDA�@ABAJ@=JP�O=E@�PDAU�SANA�>KQJ@�PK
=N>EPN=PEKJ�Specht v. Netscape Communications Corp.�����$��@����	�@�!EN������
� 2DAU
D=@�?HE?GA@�KJ�PDA�"KSJHK=@�>QPPKJ�>QP�DE@@AJ�>AHKS�EP�SANA�PDA�HE?AJOEJC�PANIO
EJ?HQ@EJC�PDA�=N>EPN=PEKJ�?H=QOA��2DA�BA@AN=H�?KQNP�KB�=LLA=HO�DAH@�PD=P�PDANA�S=O�JK
R=HE@�=??ALP=J?A��2DA�?KQNP�O=E@�^5A�=CNAA�SEPD�PDA�@EOPNE?P�?KQNP�PD=P�=�NA=OKJ=>HU
LNQ@AJP�'JPANJAP�QOAN�EJ�?EN?QIOP=J?AO�OQ?D�=O�PDAOA�SKQH@�JKP�D=RA�GJKSJ�KN
HA=NJA@�KB�PDA�ATEOPAJ?A�KB�PDA�HE?AJOA�PANIO�>ABKNA�NAOLKJ@EJC�PK�@ABAJ@=JPOa
EJREP=PEKJ�PK�@KSJHK=@�PDA�BNAA�OKBPS=NA�=J@�PD=P�@ABAJ@=JPO�PDANABKNA�@E@�JKP
LNKRE@A�NA=OKJ=>HA�JKPE?A�KB�PDA�HE?AJOA�PANIO��'J�?KJOAMQAJ?A�PDA�LH=EJPEBBOa�>=NA
=?P�KB�@KSJHK=@EJC�PDA�OKBPS=NA�@E@�JKP�QJ=I>ECQKQOHU�I=JEBAOP�=OOAJP�PK�PDA
=N>EPN=PEKJ�LNKREOEKJ�?KJP=EJA@�EJ�PDA�HE?AJOA�PANIO�_

'B�=�B=TA@�@K?QIAJP�EO�OAJP�>QP�BKN�OKIA�NA=OKJ�JKP�NA?AERA@�KN�JKP�JKPE?A@�PDA
AIANCEJC�H=S�EO�PD=P�PDA�I=EH>KT�NQHA�@KAO�JKP�=LLHU����?KQNP�SKQH@�AT=IEJA�PDA

��� ��31�H=S�CAJAN=HHU�I=GEJC
AHA?PNKJE?�?KJPN=?PEJC�R=HE@
=J@�PDA�?KJPN=?PO�AJBKN?A=>HA�
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?EN?QIOP=J?AO�SEPD�?=NA�PK�@APANIEJA�PDA�NA=OKJ�BKN�PDA�JKJNA?AELP�KN�BKN�PDA
KBBANKNaO�B=EHQNA�PK�JKPE?A�EPO�NA?AELP����LANOKJ�D=O�PK�D=RA�B=EN�JKPE?A�PD=P�DEO�KN�DAN
KBBAN�D=O�>AAJ�=??ALPA@�=J@�IK@ANJ�?KIIQJE?=PEKJ�I=GAO�PDA�KH@�B=ODEKJA@
I=EH>KT�NQHA]PD=P�=??ALP=J?A�EO�ABBA?PERA�QLKJ�@EOL=P?D]LNK>HAI=PE?�1AA�BKN
AT=ILHAClow Water Systems Co. v. National Labor Relations Board����$��@�����	�PD�!EN�
����
�

Silence as Acceptance
General Rule: Silence Is Not Acceptance

-N@EJ=NEHU�BKN�PDANA�PK�>A�=�?KJPN=?P�PDA�KBBANAA�IQOP�I=GA�OKIA�LKOEPERA
I=JEBAOP=PEKJ�KB�=OOAJP�PK�PDA�KBBANKNaO�PANIO��2DA�KBBANKN�?=JJKP�QOQ=HHU�SKN@�DEO
KBBAN�EJ�OQ?D�=�S=U�PD=P�PDA�KBBANAAaO�B=EHQNA�PK�NAOLKJ@�?=J�>A�?KJOPNQA@�=O�=J
=??ALP=J?A�

Exceptions

2DA�0AOP=PAIAJP�1A?PEKJ����CERAO�PDNAA�OEPQ=PEKJO�DKSARAN�EJ�SDE?D�OEHAJ?A�?=J
KLAN=PA�=O�=J�=??ALP=J?A��2DA�BENOP�K??QNO�SDAJ�PDA�KBBANAA�=R=EHO�DEIOAHB�KB
OANRE?AO�LNKBBANA@�>U�PDA�KBBANKN�ARAJ�PDKQCD�DA�?KQH@�D=RA�NAFA?PA@�PDAI�=J@�D=@
NA=OKJ�PK�GJKS�PD=P�PDA�KBBANKN�KBBANA@�PDAI�ATLA?PEJC�?KILAJO=PEKJ��2DA�OA?KJ@
OEPQ=PEKJ�K??QNO�SDAJ�PDA�KBBAN�OP=PAO�PD=P�PDA�KBBANAA�I=U�=??ALP�SEPDKQP
NAOLKJ@EJC�=J@�PDA�KBBANAA�NAI=EJEJC�OEHAJP�EJPAJ@O�PK�=??ALP��2DA�PDEN@�OEPQ=PEKJ
EO�PD=P�KB�LNAREKQO�@A=HEJCO�EJ�SDE?D�KJHU�EB�PDA�KBBANAA�EJPAJ@O�JKP�PK�=??ALP�EO�EP
NA=OKJ=>HA�PK�ATLA?P�DEI�PK�O=U�OK�

�O�=J�AT=ILHA�KB�PDA�BENOP�PULA�KB�=??ALP=J?A�>U�OEHAJ?A�=OOQIA�PD=P�=�?=NLAJPAN
D=LLAJO�>U�UKQN�DKQOA�=J@�OAAO�=�?KHH=LOEJC�LKN?D��&A�OLKPO�UKQ�EJ�PDA�BNKJP�U=N@
=J@�LKEJPO�KQP�PDA�@APANEKN=PEKJ��^'aI�=�LNKBAOOEKJ=H�?=NLAJPAN_�DA�O=UO�^=J@
>APSAAJ�FK>O��'�?=J�BET�PD=P�LKN?D�BKN�UKQ��1KIA>K@U�KQCDP�PK�_�7KQ�O=U�JKPDEJC��&A
CKAO�PK�SKNG��2DANA�EO�=J�EILHEA@�?KJPN=?P�SEPD�PDA�SKNG�PK�>A�@KJA�BKN�PDA
?=NLAJPANaO�QOQ=H�BAA�

2K�EHHQOPN=PA�PDA�OA?KJ@�OEPQ=PEKJ�OQLLKOA�PD=P�=�BNEAJ@�D=O�HABP�DAN�?=N�EJ�UKQN
C=N=CA��2DA�BNEAJ@�OAJ@O�UKQ�=�HAPPAN�EJ�SDE?D�ODA�KBBANO�UKQ�PDA�?=N�BKN�������=J@
=@@O�^'B�'�@KJaP�DA=N�BNKI�UKQ�'�SEHH�=OOQIA�PD=P�UKQ�D=RA�=??ALPA@�IU�KBBAN�_�'B
UKQ�I=GA�JK�NALHU�SEPD�PDA�EJPAJPEKJ�KB�=??ALPEJC�PDA�KBBAN�=�?KJPN=?P�D=O�>AAJ
BKNIA@�

2DA�PDEN@�OEPQ=PEKJ�EO�EHHQOPN=PA@�>U1A?PEKJ��������1EHAJ?A�=O��??ALP=J?A��=�SAHH�
GJKSJ�@A?EOEKJ�I=@A�>U�(QOPE?A�-HERAN�5AJ@AHH�&KHIAO�(N��SDAJ�DA�S=O�OEPPEJC�KJ
PDA�1QLNAIA�!KQNP�KB�+=OO=?DQOAPPO�
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KEY TAKEAWAY

5EPDKQP�=J�=??ALP=J?A�KB�=J�KBBAN�JK�?KJPN=?P�ATEOPO�=J@�KJ?A�=J
=??ALP=J?A�EO�I=@A�=�?KJPN=?P�EO�BKNIA@��'B�PDA�KBBANKN�OPELQH=PAO�DKS�PDA
KBBAN�ODKQH@�>A�=??ALPA@�OK�>A�EP��'B�PDANA�EO�JK�OPELQH=PEKJ�=JU�NA=OKJ=>HA
IA=JO�KB�?KIIQJE?=PEKJ�EO�CKK@��-BBANO�=J@�NARK?=PEKJO�=NA�QOQ=HHU
ABBA?PERA�QLKJ�NA?AELP�SDEHA�=J�=??ALP=J?A�EO�ABBA?PERA�KJ�@EOL=P?D��2DA
=@RAJP�KB�AHA?PNKJE?�?KJPN=?PEJC�D=O�?=QOA@�OKIA�IK@EBE?=PEKJ�KB�PDA�NQHAO�
?KQNPO�=NA�HEGAHU�PK�EJRAOPEC=PA�PDA�B=?PO�OQNNKQJ@EJC�PDA�AT?D=JCA�KB�KBBAN
=J@�=??ALP=J?A�IKNA�?=NABQHHU�PD=J�LNAREKQOHU�� QP�PDA�JQ=J?AO�=NEOEJC
>A?=QOA�KB�PDA�I=EH>KT�NQHA�=J@�=??ALP=J?A�>U�OEHAJ?A�OPEHH�NAMQENA�?HKOA
=PPAJPEKJ�PK�PDA�B=?PO�

EXERCISES

�� 0Q@U�LQPO�PDEO�LKOPAN�SEPD�=�LDKPK�KB�DEO�@KC�KJ�QPEHEPU�LKHAO�=NKQJ@�DEO
JAECD>KNDKK@��^����NAS=N@�BKN�PDA�NAPQNJ�KB�IU�HKOP�@KC�_�!=NHAJA
@KAOJaP�OAA�PDA�LKOPAN�>QP�ODA�BEJ@O�PDA�@KC�=J@�=BPAN�HKKGEJC�=P�PDA�P=C
KJ�EPO�?KHH=N�NAPQNJO�PDA�@KC�PK�0Q@U���O�ODA�HA=RAO�DEO�DKQOA�DAN�AUA
B=HHO�KJ�KJA�KB�PDA�LKOPANO�>QP�0Q@U�@A?HEJAO�PK�L=U�DAN�=JUPDEJC��5DU�EO
0Q@U�?KNNA?P�PD=P�!=NHAJA�D=O�JK�HAC=H�NECDP�PK�PDA�NAS=N@�

�� &KS�D=O�PDA�3!!�?D=JCA@�PDA�?KIIKJ�H=SaO�IENNKN�EI=CA�NQHA�=J@
SDU�

�� 5DAJ�EO�=J�KBBAN�CAJAN=HHU�O=E@�PK�>A�ABBA?PERA����NAFA?PEKJ�KB�=J�KBBAN���
?KQJPANKBBAN�

�� &KS�D=RA�IK@ANJ�AHA?PNKJE?�?KIIQJE?=PEKJO�=BBA?PA@�PDA�H=S�KB�KBBAN
=J@�=??ALP=J?A�

�� 5DAJ�EO�OEHAJ?A�?KJOE@ANA@�=J�=??ALP=J?A�
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9.4 Cases

Objective Intention

*Q?U�R��8ADIAN

���1�#��@�����	4=������


 Q?D=J=J�(�

2DEO�OQEP�S=O�EJOPEPQPA@�>U�5��-��*Q?U�=J@�(��!��*Q?U�?KILH=EJ=JPO�=C=EJOP����&�
8ADIAN�=J@�'@=�1��8ADIAN�DEO�SEBA�@ABAJ@=JPO�PK�D=RA�OLA?EBE?�LANBKNI=J?A�KB�=
?KJPN=?P�>U�SDE?D�EP�S=O�=HHACA@�PDA�8ADIANO�D=@�OKH@�PK�5��-��*Q?U�=�PN=?P�KB�H=J@
KSJA@�>U����&��8ADIAN�EJ�"EJSE@@EA�?KQJPU�?KJP=EJEJC�������=?NAO�IKNA�KN�HAOO
GJKSJ�=O�PDA�$ANCQOKJ�B=NI�BKN���������(��!��*Q?U�PDA�KPDAN�?KILH=EJ=JP�EO�=
>NKPDAN�KB�5��-��*Q?U�PK�SDKI�5��-��*Q?U�PN=JOBANNA@�=�D=HB�EJPANAOP�EJ�DEO�=HHACA@
LQN?D=OA�

2DA�EJOPNQIAJP�OKQCDP�PK�>A�AJBKN?A@�S=O�SNEPPAJ�>U����&��8ADIAN�KJ�"A?AI>AN���
�����EJ�PDAOA�SKN@O��^5A�DANA>U�=CNAA�PK�OAHH�PK�5��-��*Q?U�PDA�$ANCQOKJ�B=NI
?KILHAPA�BKN�����������PEPHA�O=PEOB=?PKNU�PK�>QUAN_�=J@�OECJA@�>U�PDA�@ABAJ@=JPO
���&��8ADIAN�=J@�'@=�1��8ADIAN�

2DA�=JOSAN�KB����&��8ADIAN�=@IEPPA@�PD=P�=P�PDA�PEIA�IAJPEKJA@�5��-��*Q?U�KBBANA@
DEI��������?=OD�BKN�PDA�B=NI�>QP�PD=P�DA�8ADIAN�?KJOE@ANA@�PD=P�PDA�KBBAN�S=O
I=@A�EJ�FAOP��PD=P�OK�PDEJGEJC�=J@�>KPD�DA�=J@�*Q?U�D=REJC�D=@�OARAN=H�@NEJGO�DA
SNKPA�KQP�^PDA�IAIKN=J@QI_�MQKPA@�=>KRA�=J@�EJ@Q?A@�DEO�SEBA�PK�OECJ�EP��PD=P�DA
@E@�JKP�@AHERAN�PDA�IAIKN=J@QI�PK�*Q?U�>QP�PD=P�*Q?U�LE?GA@�EP�QL�NA=@�EP�LQP�EP
EJ�DEO�LK?GAP�=PPAILPA@�PK�KBBAN�8ADIAN����PK�>EJ@�PDA�>=NC=EJ�SDE?D�8ADIAN
NABQOA@�PK�=??ALP�=J@�NA=HEVEJC�BKN�PDA�BENOP�PEIA�PD=P�*Q?U�S=O�OANEKQO�8ADIAN
=OOQNA@�DEI�PD=P�DA�D=@�JK�EJPAJPEKJ�KB�OAHHEJC�PDA�B=NI�=J@�PD=P�PDA�SDKHA�I=PPAN
S=O�=�FKGA��*Q?U�HABP�PDA�LNAIEOAO�EJOEOPEJC�PD=P�DA�D=@�LQN?D=OA@�PDA�B=NI�[

'J�DEO�PAOPEIKJU�8ADIAN�?H=EIA@�PD=P�DA�^S=O�DECD�=O�=�%AKNCE=�LEJA_�=J@�PD=P�PDA
PN=JO=?PEKJ�^S=O�FQOP�=�>QJ?D�KB�PSK�@KCCKJA@�@NQJGO�>HQBBEJC�PK�OAA�SDK�?KQH@
P=HG�PDA�>ECCAOP�=J@�O=U�PDA�IKOP�_�2D=P�?H=EI�EO�EJ?KJOEOPAJP�SEPD�DEO�=PPAILP�PK
PAOPEBU�EJ�CNA=P�@AP=EH�=O�PK�SD=P�S=O�O=E@�=J@�SD=P�S=O�@KJA�[
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'B�EP�>A�=OOQIA@�?KJPN=NU�PK�SD=P�SA�PDEJG�PDA�ARE@AJ?A�ODKSO�PD=P�8ADIAN�S=O
FAOPEJC�=>KQP�OAHHEJC�DEO�B=NI�PK�*Q?U�=J@�PD=P�PDA�PN=JO=?PEKJ�S=O�EJPAJ@A@�>U�DEI
PK�>A�=�FKGA�JARANPDAHAOO�PDA�ARE@AJ?A�ODKSO�PD=P�*Q?U�@E@�JKP�OK�QJ@ANOP=J@�EP�>QP
?KJOE@ANA@�EP�PK�>A�=�OANEKQO�>QOEJAOO�PN=JO=?PEKJ�=J@�PDA�?KJPN=?P�PK�>A�>EJ@EJC�KJ
PDA�8ADIANO�=O�SAHH�=O�KJ�DEIOAHB��2DA�RANU�JATP�@=U�DA�=NN=JCA@�SEPD�DEO�>NKPDAN
PK�LQP�QL�D=HB�PDA�IKJAU�=J@�P=GA�=�D=HB�EJPANAOP�EJ�PDA�H=J@��2DA�@=U�=BPAN�PD=P�DA
AILHKUA@�=J�=PPKNJAU�PK�AT=IEJA�PDA�PEPHA��2DA�JATP�JECDP�2QAO@=U�DA�S=O�>=?G�=P
8ADIANaO�LH=?A�=J@�PDANA�8ADIAN�PKH@�DEI�BKN�PDA�BENOP�PEIA�*Q?U�O=E@�PD=P�DA
S=OJaP�CKEJC�PK�OAHH�=J@�DA�PKH@�8ADIAN�^7KQ�GJKS�UKQ�OKH@�PD=P�LH=?A�B=EN�=J@
OMQ=NA�_��BPAN�NA?AEREJC�PDA�NALKNP�BNKI�DEO�=PPKNJAU�PD=P�PDA�PEPHA�S=O�CKK@�DA
SNKPA�PK�8ADIAN�PD=P�DA�S=O�NA=@U�PK�?HKOA�PDA�@A=H�

,KP�KJHU�@E@�*Q?U�=?PQ=HHU�>AHEARA�>QP�PDA�ARE@AJ?A�ODKSO�DA�S=O�S=NN=JPA@�EJ
>AHEAREJC�PD=P�PDA�?KJPN=?P�NALNAOAJPA@�=�OANEKQO�>QOEJAOO�PN=JO=?PEKJ�=J@�=�CKK@
B=EPD�O=HA�=J@�LQN?D=OA�KB�PDA�B=NI�

'J�PDA�BEAH@�KB�?KJPN=?PO�=O�CAJAN=HHU�AHOASDANA�^5A�IQOP�HKKG�PK�PDA�KQPS=N@
ATLNAOOEKJ�KB�=�LANOKJ�=O�I=JEBAOPEJC�DEO�EJPAJPEKJ�N=PDAN�PD=J�PK�DEO�OA?NAP�=J@
QJATLNAOOA@�EJPAJPEKJ��2DA�H=S�EILQPAO�PK�=�LANOKJ�=J�EJPAJPEKJ�?KNNAOLKJ@EJC�PK
PDA�NA=OKJ=>HA�IA=JEJC�KB�DEO�SKN@O�=J@�=?PO�_

�P�JK�PEIA�LNEKN�PK�PDA�ATA?QPEKJ�KB�PDA�?KJPN=?P�D=@�8ADIAN�EJ@E?=PA@�PK�*Q?U�>U
SKN@�KN�=?P�PD=P�DA�S=O�JKP�EJ�A=NJAOP�=>KQP�OAHHEJC�PDA�B=NI��2DAU�D=@�=NCQA@
=>KQP�EP�=J@�@EO?QOOA@�EPO�PANIO�=O�8ADIAN�=@IEPPA@�BKN�=�HKJC�PEIA��*Q?U�PAOPEBEA@
PD=P�EB�PDANA�S=O�=JU�FAOPEJC�EP�S=O�=>KQP�L=UEJC��������PD=P�JECDP��2DA�?KJPN=?P
=J@�PDA�ARE@AJ?A�ODKS�PD=P�DA�S=O�JKP�ATLA?PA@�PK�L=U�PDA�IKJAU�PD=P�JECDP�
8ADIAN�O=E@�PD=P�=BPAN�PDA�SNEPEJC�S=O�OECJA@�DA�H=E@�EP�@KSJ�KJ�PDA�?KQJPAN�EJ
BNKJP�KB�*Q?U��*Q?U�O=E@�8ADIAN�D=J@A@�EP�PK�DEI��'J�=JU�ARAJP�PDANA�D=@�>AAJ�SD=P
=LLA=NA@�PK�>A�=�CKK@�B=EPD�KBBAN�=J@�=�CKK@�B=EPD�=??ALP=J?A�BKHHKSA@�>U�PDA
ATA?QPEKJ�=J@�=LL=NAJP�@AHERANU�KB�=�SNEPPAJ�?KJPN=?P�� KPD�O=E@�PD=P�*Q?U�LQP�PDA
SNEPEJC�EJ�DEO�LK?GAP�=J@�PDAJ�KBBANA@�8ADIAN����PK�OA=H�PDA�>=NC=EJ��,KP�QJPEH�PDAJ
ARAJ�QJ@AN�PDA�@ABAJ@=JPOa�ARE@AJ?A�S=O�=JUPDEJC�O=E@�KN�@KJA�PK�EJ@E?=PA�PD=P�PDA
I=PPAN�S=O�=�FKGA�� KPD�KB�PDA�8ADIANO�PAOPEBEA@�PD=P�SDAJ�8ADIAN�=OGA@�DEO�SEBA�PK
OECJ�DA�SDEOLANA@�PD=P�EP�S=O�=�FKGA�OK�*Q?U�SKQH@JaP�DA=N�=J@�PD=P�EP�S=O�JKP
EJPAJ@A@�PD=P�DA�ODKQH@�DA=N�

2DA�IAJP=H�=OOAJP�KB�PDA�L=NPEAO�EO�JKP�NAMQEOEPA�BKN�PDA�BKNI=PEKJ�KB�=�?KJPN=?P��'B
PDA�SKN@O�KN�KPDAN�=?PO�KB�KJA�KB�PDA�L=NPEAO�D=RA�>QP�KJA�NA=OKJ=>HA�IA=JEJC�DEO
QJ@EO?HKOA@�EJPAJPEKJ�EO�EII=PANE=H�AT?ALP�SDAJ�=J�QJNA=OKJ=>HA�IA=JEJC�SDE?D
DA�=PP=?DAO�PK�DEO�I=JEBAOP=PEKJO�EO�GJKSJ�PK�PDA�KPDAN�L=NPU�
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^������2DA�H=S�PDANABKNA�FQ@CAO�KB�=J�=CNAAIAJP�>APSAAJ�PSK�LANOKJO�AT?HQOERAHU
BNKI�PDKOA�ATLNAOOEKJO�KB�PDAEN�EJPAJPEKJO�SDE?D�=NA�?KIIQJE?=PA@�>APSAAJ�PDAI�
������_�9!EP=PEKJ;

�J�=CNAAIAJP�KN�IQPQ=H�=OOAJP�EO�KB�?KQNOA�AOOAJPE=H�PK�=�R=HE@�?KJPN=?P�>QP�PDA�H=S
EILQPAO�PK�=�LANOKJ�=J�EJPAJPEKJ�?KNNAOLKJ@EJC�PK�PDA�NA=OKJ=>HA�IA=JEJC�KB�DEO
SKN@O�=J@�=?PO��'B�DEO�SKN@O�=J@�=?PO�FQ@CA@�>U�=�NA=OKJ=>HA�OP=J@=N@�I=JEBAOP�=J
EJPAJPEKJ�PK�=CNAA�EP�EO�EII=PANE=H�SD=P�I=U�>A�PDA�NA=H�>QP�QJATLNAOOA@�OP=PA�KB
DEO�IEJ@�

1K�=�LANOKJ�?=JJKP�OAP�QL�PD=P�DA�S=O�IANAHU�FAOPEJC�SDAJ�DEO�?KJ@Q?P�=J@�SKN@O
SKQH@�S=NN=JP�=�NA=OKJ=>HA�LANOKJ�EJ�>AHEAREJC�PD=P�DA�EJPAJ@A@�=�NA=H�=CNAAIAJP�

5DAPDAN�PDA�SNEPEJC�OECJA@�>U�PDA�@ABAJ@=JPO�=J@�JKS�OKQCDP�PK�>A�AJBKN?A@�>U
PDA�?KILH=EJ=JPO�S=O�PDA�NAOQHP�KB�=�OANEKQO�KBBAN�>U�*Q?U�=J@�=�OANEKQO�=??ALP=J?A
>U�PDA�@ABAJ@=JPO�KN�S=O�=�OANEKQO�KBBAN�>U�*Q?U�=J@�=J�=??ALP=J?A�EJ�OA?NAP�FAOP�>U
PDA�@ABAJ@=JPO�EJ�AEPDAN�ARAJP�EP�?KJOPEPQPA@�=�>EJ@EJC�?KJPN=?P�KB�O=HA�>APSAAJ�PDA
L=NPEAO�[

0ARANOA@�=J@�NAI=J@A@�

CASE QUESTIONS

�� 5D=P�K>FA?PERA�ARE@AJ?A�S=O�PDANA�PK�OQLLKNP�PDA�@ABAJ@=JPOa
?KJPAJPEKJ�PD=P�PDAU�SANA�FQOP�GE@@EJC�SDAJ�PDAU�=CNAA@�PK�OAHH�PDA
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9.5 Summary and Exercises

Summary

5DAPDAN�=�HAC=HHU�R=HE@�?KJPN=?P�S=O�BKNIA@�@ALAJ@O�KJ�=�JQI>AN�KB�B=?PKNO�EJ?HQ@EJC�SDAPDAN�PDA�L=NPEAO
NA=?DA@�=CNAAIAJP�SDAPDAN�?KJOE@AN=PEKJ�S=O�LNAOAJP�=J@�SDAPDAN�PDA�=CNAAIAJP�S=O�HAC=H���CNAAIAJP�I=U
OAAI�HEGA�=J�EJPQEPERA�?KJ?ALP�>QP�EJPQEPEKJ�EO�JKP�=�OQBBE?EAJP�CQE@A�PK�PDA�ATEOPAJ?A�KB�=CNAAIAJP�EJ�HAC=H
PANIO��2DA�IKOP�?KIIKJ�S=U�KB�AT=IEJEJC�=J�=CNAAIAJP�BKN�HAC=H�OQBBE?EAJ?U�EO�>U�@APANIEJEJC�SDAPDAN�=�R=HE@
KBBAN�=J@�=??ALP=J?A�SANA�I=@A�
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Chapter 10

Real Assent
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10.1 Duress and Undue Influence
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Duress by Threat
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=HPANJ=PERA�>QP�PK�=OOAJP�PK�PDA�?KJPN=?P��'P�NAJ@ANO�PDA�?KJPN=?P�RKE@=>HA��2DEO�NQHA
?KJP=EJO�=�JQI>AN�KB�AHAIAJPO�

$ENOP�PDA�PDNA=P�IQOP�>A�EILNKLAN��1A?KJ@�PDANA�IQOP�>A�JK�NA=OKJ=>HA
=HPANJ=PERA��'B�BKN�AT=ILHA�=�OQLLHEAN�PDNA=PAJO�PK�DKH@�QL�ODELIAJP�KB�JA?AOO=NU
CKK@O�QJHAOO�PDA�>QUAN�=CNAAO�PK�L=U�IKNA�PD=J�PDA�?KJPN=?P�LNE?A�PDEO�SKQH@�JKP
>A�@QNAOO�EB�PDA�>QUAN�?KQH@�LQN?D=OA�E@AJPE?=H�OQLLHEAO�BNKI�OKIAKJA�AHOA��2DEN@
PDA�PAOP�BKN�EJ@Q?AIAJP�EO�OQ>FA?PERA��'P�@KAO�JKP�I=PPAN�PD=P�PDA�LANOKJ�PDNA=PAJA@
EO�QJQOQ=HHU�PEIE@�KN�PD=P�=�NA=OKJ=>HA�LANOKJ�SKQH@�JKP�D=RA�BAHP�PDNA=PAJA@��2DA
MQAOPEKJ�EO�SDAPDAN�PDA�PDNA=P�EJ�B=?P�EJ@Q?A@�=OOAJP�>U�PDA�RE?PEI��1Q?D�B=?PO�=O�PDA
RE?PEIaO�>AHEAB�PD=P�PDA�PDNA=PAJAN�D=@�PDA�=>EHEPU�PK�?=NNU�KQP�PDA�PDNA=P�=J@�PDA
HAJCPD�KB�PEIA�>APSAAJ�PDA�PDNA=P�=J@�=OOAJP�=NA�NAHAR=JP�EJ�@APANIEJEJC�SDAPDAN
PDA�PDNA=P�@E@�LNKILP�PDA�=OOAJP�

2DANA�=NA�I=JU�PULAO�KB�EILNKLAN�PDNA=PO�PD=P�IECDP�EJ@Q?A�=�L=NPU�PK�AJPAN�EJPK�=
?KJPN=?P��PDNA=PO�PK�?KIIEP�=�?NEIA�KN�=�PKNP�	A�C��>K@EHU�D=NI�KN�P=GEJC�KB
LNKLANPU
�PK�EJOPEC=PA�?NEIEJ=H�LNKOA?QPEKJ�PK�EJOPEC=PA�?EREH�LNK?AA@EJCO�SDAJ�=
PDNA=P�EO�I=@A�EJ�>=@�B=EPD�PK�>NA=?D�=�^@QPU�KB�CKK@�B=EPD�=J@�B=EN�@A=HEJC�QJ@AN�=
?KJPN=?P�SEPD�PDA�NA?ELEAJP_�KN�PK�@EO?HKOA�AI>=NN=OOEJC�@AP=EHO�=>KQP�=�LANOKJaO
LNER=PA�HEBA�

(=?G�>QUO�=�?=N�BNKI�=�HK?=H�QOA@�?=N�O=HAOI=J�+N��-HOKJ�=J@�PDA�JATP�@=U�NA=HEVAO
DA�>KQCDP�=�HAIKJ��&A�PDNA=PAJO�PK�>NA=G�SEJ@KSO�EJ�-HOKJaO�ODKSNKKI�EB�-HOKJ
@KAO�JKP�>QU�PDA�?=N�>=?G�BKN�������PDA�LQN?D=OA�LNE?A��+N��-HOKJ�=CNAAO��2DA
=CNAAIAJP�EO�RKE@=>HA�ARAJ�PDKQCD�PDA�QJ@ANHUEJC�@A=H�EO�B=EN�EB�-HOKJ�BAAHO�DA�D=O
JK�NA=OKJ=>HA�=HPANJ=PERA�=J@�EO�BNECDPAJA@�EJPK�=CNAAEJC��1QLLKOA�(=?G�GJKSO�PD=P
-HOKJ�D=O�>AAJ�P=ILANEJC�SEPD�DEO�?=NOa�K@KIAPANO�=�BA@AN=H�KBBAJOA�=J@�PDNA=PAJO
PK�D=RA�-HOKJ�LNKOA?QPA@�EB�DA�SEHH�JKP�NALQN?D=OA�PDA�?=N��#RAJ�PDKQCD�-HOKJ�I=U
>A�CQEHPU�PDEO�PDNA=P�I=GAO�PDA�NALQN?D=OA�?KJPN=?P�RKE@=>HA�>A?=QOA�EP�EO�=�IEOQOA
BKN�LANOKJ=H�AJ@O�KB�=�LKSAN�	PK�CK�PK�PDA�LKHE?A
�CERAJ�A=?D�KB�QO�BKN�KPDAN
LQNLKOAO��'B�PDAOA�PDNA=PO�B=EHA@�OQLLKOA�(=?G�PDAJ�PAHHO�-HOKJ�^'aI�CKEJC�PK�D=QH
UKQ�EJPK�?KQNP�=J@�OQA�UKQN�L=JPO�KBB�_�'B�(=?G�IA=JO�DA�SEHH�OQA�BKN�DEO�LQN?D=OA
LNE?A�PDEO�EO�JKP�=J�EILNKLAN�PDNA=P�>A?=QOA�ARANUKJA�D=O�PDA�NECDP�PK�QOA�PDA
?KQNPO�PK�C=EJ�SD=P�PDAU�PDEJG�EO�NECDPBQHHU�PDAENO�� QP�EB�(=?G�IA=JP�PD=P�DA�SKQH@
B=>NE?=PA�@=I=CAO�@KJA�DEI�>U�=�	B=HOAHU
�?H=EIA@�K@KIAPAN�I=JELQH=PEKJ�PD=P
SKQH@�>A�=J�EILNKLAN�PDNA=P���HPDKQCD�-HOKJ�?KQH@�@ABAJ@�=C=EJOP�PDA�OQEP�DEO
NALQP=PEKJ�SKQH@�OQBBAN�EJ�PDA�IA=JPEIA�BNKI�DEO�>AEJC�=??QOA@�KB�K@KIAPAN
P=ILANEJC�
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��PDNA=P�PK�>NA=?D�=�?KJPN=?P�PD=P�EJ@Q?AO�PDA�RE?PEI�PK�OECJ�=�JAS�?KJPN=?P�?KQH@
>A�EILNKLAN��1QLLKOA�PD=P�=O�L=NP�KB�PDA�KNECEJ=H�LQN?D=OA�LNE?A�-HOKJ�=CNAAO�PK
I=GA�=HH�JA?AOO=NU�NAL=ENO�=J@�NALH=?A�=HH�B=EHA@�L=NPO�BKN�PDA�BENOP�JEJAPU�@=UO���P
PDA�AJ@�KB�KJA�IKJPD�PDA�PN=JOIEOOEKJ�@EAO�=J@�(=?G�@AI=J@O�=�NALH=?AIAJP�
-HOKJ�NABQOAO�PK�NAL=EN�PDA�?=N�QJHAOO�(=?G�OECJO�=�?KJPN=?P�=CNAAEJC�PK�>QU�DEO�JATP
?=N�BNKI�-HOKJ��5DAPDAN�PDEO�PDNA=P�EO�EILNKLAN�@ALAJ@O�KJ�SDAPDAN�(=?G�D=O�=
NA=OKJ=>HA�=HPANJ=PERA��EB�=�NALH=?AIAJP�PN=JOIEOOEKJ�EO�NA=@EHU�=R=EH=>HA�=J@�(=?G
D=O�PDA�BQJ@O�PK�L=U�BKN�EP�DA�IECDP�D=RA�=J�=HPANJ=PERA�EJ�OQEJC�-HOKJ�EJ�OI=HH
?H=EIO�?KQNP�BKN�PDA�?KOP�� QP�EB�(=?G�JAA@O�PDA�?=N�EIIA@E=PAHU�=J@�DA�EO
EILA?QJEKQO�PDAJ�PDA�PDNA=P�SKQH@�>A�EILNKLAN�=J@�PDA�?KJPN=?P�RKE@=>HA���
PDNA=P�PK�>NA=?D�=�?KJPN=?P�EO�JKP�JA?AOO=NEHU�EILNKLAN�DKSARAN��'P�@ALAJ@O�KJ
SDAPDAN�PDA�JAS�?KJPN=?P�EO�B=EN�=J@�AMQEP=>HA�>A?=QOA�KB�QJ=JPE?EL=PA@
?EN?QIOP=J?AO��'B�BKN�AT=ILHA�-HOKJ�@EO?KRANO�PD=P�DA�IQOP�LQN?D=OA�=
NALH=?AIAJP�PN=JOIEOOEKJ�=P�PDNAA�PEIAO�PDA�=JPE?EL=PA@�?KOP�DEO�PDNA=P�PK�DKH@�QL
SKNG�QJHAOO�(=?G�=CNAAO�PK�L=U�BKN�EP�IECDP�>A�NA=OKJ=>HA�

Undue Influence

2DA�0AOP=PAIAJP�KB�!KJPN=?PO�	1A?KJ@
�?D=N=?PANEVAOundue influence � =O�^QJB=EN
LANOQ=OEKJ�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ�����'P�EO�=�IEH@AN�BKNI�KB
@QNAOO�PD=J�LDUOE?=H�D=NI�KN�PDNA=PO��2DA�QJB=ENJAOO�@KAO�JKP�HEA�EJ�=JU
IEONALNAOAJP=PEKJ��N=PDAN�EP�K??QNO�SDAJ�PDA�RE?PEI�EO�QJ@AN�PDA�@KIEJ=PEKJ�KB�PDA
LANOQ=@AN�KN�EO�KJA�SDK�EJ�REAS�KB�PDA�NAH=PEKJODEL�>APSAAJ�PDAI�EO�S=NN=JPA@�EJ
>AHEAREJC�PD=P�PDA�LANOQ=@AN�SEHH�=?P�EJ�=�I=JJAN�@APNEIAJP=H�PK�PDA�RE?PEIaO�SAHB=NA
EB�PDA�RE?PEI�B=EHO�PK�=OOAJP��'P�EO�PDA�EILNKLAN�QOA�KB�PNQOP�KN�LKSAN�PK�@ALNERA�=
LANOKJ�KB�BNAA�SEHH�=J@�OQ>OPEPQPA�EJOPA=@�=JKPDANaO�K>FA?PERA��3OQ=HHU�PDA�B=?P
L=PPANJ�EJRKHRAO�PDA�RE?PEI�>AEJC�EOKH=PA@�BNKI�NA?AEREJC�=@RE?A�AT?ALP�BNKI�PDA
LANOQ=@AN��$=HHEJC�SEPDEJ�PDEO�NQHA�=NA�OEPQ=PEKJO�SDANA�BKN�AT=ILHA�=�?DEH@�P=GAO
=@R=JP=CA�KB�=J�EJBENI�L=NAJP�=�@K?PKN�P=GAO�=@R=JP=CA�KB�=J�EHH�L=PEAJP�KN�=
H=SUAN�P=GAO�=@R=JP=CA�KB�=J�QJGJKSHA@CA=>HA�?HEAJP��'B�PDANA�D=O�>AAJ�QJ@QA
EJBHQAJ?A�PDA�?KJPN=?P�EO�RKE@=>HA�>U�PDA�L=NPU�SDK�D=O�>AAJ�QJB=ENHU�LANOQ=@A@�
5DAPDAN�PDA�NAH=PEKJODEL�EO�KJA�KB�@KIEJ=PEKJ�=J@�PDA�LANOQ=OEKJ�EO�QJB=EN�EO�=
B=?PQ=H�MQAOPEKJ��2DA�=JOSAN�DEJCAO�KJ�=�DKOP�KB�R=NE=>HAO�EJ?HQ@EJC�^PDA
QJB=ENJAOO�KB�PDA�NAOQHPEJC�>=NC=EJ�PDA�QJ=R=EH=>EHEPU�KB�EJ@ALAJ@AJP�=@RE?A�=J@
PDA�OQO?ALPE>EHEPU�KB�PDA�LANOKJ�LANOQ=@A@�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO
1A?PEKJ����	>
�1AA1A?PEKJ���������3J@QA�'JBHQAJ?A� Hodge v. Shea�

�� 'ILNKLAN�QOA�KB�LKSAN�KN�PNQOP
EJ�=�S=U�PD=P�@ALNERAO�=�LANOKJ
KB�BNAA�SEHH�=J@�OQ>OPEPQPAO
=JKPDANaO�K>FA?PERA�
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KEY TAKEAWAY

��?KJPN=?P�EJ@Q?A@�>U�LDUOE?=H�@QNAOO]PDNA=P�KB�>K@EHU�D=NI]EO�RKE@��=
?KJPN=?P�EJ@Q?A@�>U�EILNKLAN�PDNA=PO]=JKPDAN�PULA�KB�@QNAOO]EO�RKE@=>HA�
4KE@=>HA�=HOK�=NA�?KJPN=?PO�EJ@Q?A@�>U�QJ@QA�EJBHQAJ?A�SDANA�=�SA=G�SEHH�EO
KRAN>KNJA�>U�=�OPNKJCAN�KJA�

EXERCISES

�� 5D=P�=NA�PDA�PSK�PULAO�KB�@QNAOO�
�� 5D=P�=NA�PDA�AHAIAJPO�JA?AOO=NU�PK�OQLLKNP�=�?H=EI�KB�QJ@QA�EJBHQAJ?A�
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10.2 Misrepresentation

LEARNING OBJECTIVES

�� 3J@ANOP=J@�PDA�PSK�PULAO�KB�IEONALNAOAJP=PEKJ��BN=Q@QHAJP�=J@
JKJBN=Q@QHAJP�

�� "EOPEJCQEOD�>APSAAJ�BN=Q@QHAJP�IEONALNAOAJP=PEKJ�EJ�PDA�ATA?QPEKJ�=J@
BN=Q@QHAJP�IEONALNAOAJP=PEKJ�EJ�PDA�EJ@Q?AIAJP�

�� )JKS�PDA�AHAIAJPO�JA?AOO=NU�PK�LNKRA�BN=Q@QHAJP�=J@�JKJBN=Q@QHAJP
IEONALNAOAJP=PEKJ�

�� 0A?KCJEVA�PDA�NAIA@EAO�BKN�IEONALNAOAJP=PEKJ�

General Description

2DA�PSK�PULAO�KB�IEONALNAOAJP=PEKJ�=NA�BN=Q@QHAJP�=J@�JKJBN=Q@QHAJP��5EPDEJ�PDA
BKNIAN�=NA�BN=Q@�EJ�PDA�ATA?QPEKJ�=J@�BN=Q@�EJ�PDA�EJ@Q?AIAJP��5EPDEJ�PDA�H=PPAN
=NA�JACHECAJP�IEONALNAOAJP=PEKJ�=J@�EJJK?AJP�IEONALNAOAJP=PEKJ�

Misrepresentation � EO�=�OP=PAIAJP�KB�B=?P�PD=P�EO�JKP�?KJOEOPAJP�SEPD�PDA�PNQPD��'B
IEONALNAOAJP=PEKJ�EO�EJPAJPEKJ=H�EP�EO�BN=Q@QHAJP�IEONALNAOAJP=PEKJ��EB�EP�EO�JKP
EJPAJPEKJ=H�EP�EO�JKJBN=Q@QHAJP�IEONALNAOAJP=PEKJ�SDE?D�?=J�>A�AEPDAN�JACHECAJP�KN
EJJK?AJP�

'J�BQNPDAN�P=TKJKIU�?KQNPO�@EOPEJCQEOD�>APSAAJ�BN=Q@�EJ�PDA�ATA?QPEKJ�=J@�BN=Q@
EJ�PDA�EJ@Q?AIAJP�Fraud in the execution � EO�@ABEJA@�>U�PDA�0AOP=PAIAJP�=O
BKHHKSO��^'B�=�IEONALNAOAJP=PEKJ�=O�PK�PDA�?D=N=?PAN�KN�AOOAJPE=H�PANIO�KB�=�LNKLKOA@
?KJPN=?P�EJ@Q?AO�?KJ@Q?P�PD=P�=LLA=NO�PK�>A�=�I=JEBAOP=PEKJ�KB�=OOAJP�>U�KJA�SDK
JAEPDAN�GJKSO�JKN�D=O�NA=OKJ=>HA�KLLKNPQJEPU�PK�GJKS�KB�PDA�?D=N=?PAN�KN�AOOAJPE=H
PANIO�KB�PDA�LNKLKOA@�?KJPN=?P�DEO�?KJ@Q?P�EO�JKP�ABBA?PERA�=O�=�I=JEBAOP=PEKJ�KB
=OOAJP�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ�����$KN�AT=ILHA��HLDKJOA�=J@
%=OPKJ�@A?E@A�PK�OECJ�=�SNEPPAJ�?KJPN=?P�EJ?KNLKN=PEJC�PANIO�PK�SDE?D�PDAU�D=RA
=CNAA@��'P�EO�LNKLANHU�@N=SJ�QL�=J@�%=OPKJ�NA=@O�EP�=J@�=LLNKRAO�EP�� ABKNA�DA�?=J
OECJ�EP�DKSARAN��HLDKJOA�ODNAS@HU�OQ>OPEPQPAO�=�@EBBANAJP�RANOEKJ�PK�SDE?D�%=OPKJ
D=O�JKP�=CNAA@��%=OPKJ�OECJO�PDA�OQ>OPEPQPA�RANOEKJ��2DANA�EO�JK�?KJPN=?P��2DANA�D=O
>AAJ�BN=Q@�EJ�PDA�ATA?QPEKJ�

Fraud in the inducement � EO�IKNA�?KIIKJ��'P�EJRKHRAO�OKIA�IEONALNAOAJP=PEKJ
=>KQP�PDA�OQ>FA?P�KB�PDA�?KJPN=?P�PD=P�EJ@Q?AO�=OOAJP���HLDKJOA�PAHHO�%=OPKJ�PD=P�PDA

�� ��B=HOA�KN�IEOHA=@EJC�OP=PAIAJP
KN�EILNAOOEKJ�CERAJ�PD=P
EJ@Q?AO�=�L=NPU�PK�?KJPN=?P�

�� !=QOEJC�=�LANOKJ�PK�OECJ�=�HAC=H
@K?QIAJP�SDEHA�PD=P�LANOKJ
>AHEARAO�DA�KN�ODA�EO�OECJEJC
OKIA�KPDAN�PULA�KB�@K?QIAJP�

�� "A?AEP�KN�PNE?G�PK�?=QOA
OKIAKJA�PK�?KJPN=?P�PK�DEO�KN
DAN�@EO=@R=JP=CA�
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?=N�%=OPKJ�EO�>QUEJC�BNKI��HLDKJOA�D=O�FQOP�>AAJ�KRAND=QHA@]SDE?D�LHA=OAO
%=OPKJ]>QP�EP�D=O�JKP�>AAJ��2DEO�NAJ@ANO�PDA�?KJPN=?P�RKE@=>HA�

Fraudulent Misrepresentation

,A?AOO=NU�PK�LNKREJCfraudulent misrepresentation � 	QOQ=HHU�FQOP�^BN=Q@_�PDKQCD
PA?DJE?=HHU�^BN=Q@_�EO�PDA�?NEIA�=J@�^BN=Q@QHAJP�IEONALNAOAJP=PEKJ_�EO�PDA�?EREH
SNKJC
�EO�=�IEOOP=PAIAJP�KB�B=?P�PD=P�EO�EJPAJPEKJ=HHU�I=@A�=J@�FQOPEBE=>HU�NAHEA@
QLKJ�

Misstatement of Fact

�C=EJ�CAJAN=HHU�=JU�OP=PAIAJP�JKP�EJ�=??KN@�SEPD�PDA�B=?PO�	=�B=?P�EO�OKIAPDEJC
=IAJ=>HA�PK�PAOPEJC�=O�PNQA
�EO�=�IEONALNAOAJP=PEKJ��$=HOEPU�@KAO�JKP�@ALAJ@�KJ
EJPAJP����PULEOPaO�QJJKPE?A@�ANNKN�EJ�=�HAPPAN�	EJ=@RANPAJPHU�KIEPPEJC�PDA�SKN@�^JKP_
BKN�AT=ILHA�KN�PN=JOLKOEJC�JQI>ANO
�?=J�=IKQJP�PK�=�IEONALNAOAJP=PEKJ�KJ�SDE?D
PDA�NA?ELEAJP�I=U�NAHU�	EP�EO�JKP�BN=Q@QHAJP�IEONALNAOAJP=PEKJ
����D=HB�PNQPD�?=J
=IKQJP�PK�=�IEONALNAOAJP=PEKJ�=O�BKN�AT=ILHA�SDAJ�PDA�OAHHAN�KB�=�DKPAH�O=UO�PD=P
PDA�EJ?KIA�EO�BNKI�>KPD�LANI=JAJP�=J@�PN=JOEAJP�CQAOPO�>QP�B=EHO�PK�@EO?HKOA�PD=P
PDA�>QHG�KB�PDA�EJ?KIA�EO�BNKI�OEJCHA�JECDP�OPKLKRANO�>U�OA=IAJ�QOEJC�PDA�DKPAH�=O�=
>NKPDAH�Ikeda v. Curtis�����.��@�����	5=OD������
�

Concealment

�JKPDAN�PULA�KB�IEONALNAOAJP=PEKJ�EO�?KJ?A=HIAJP��'P�EO�=J�=?P�PD=P�EO�AMQER=HAJP�PK�=
OP=PAIAJP�PD=P�PDA�B=?PO�=NA�PK�PDA�?KJPN=NU�=J@�PD=P�OANRAO�PK�LNARAJP�PDA�KPDAN
L=NPU�BNKI�HA=NJEJC�PDA�PNQA�OP=PAIAJP�KB�=BB=ENO��EP�EO�DE@EJC�PDA�PNQPD����?KIIKJ
AT=ILHA�EO�L=EJPEJC�KRAN�@ABA?PO�EJ�=�>QEH@EJC]>U�?KJ?A=HEJC�PDA�@ABA?PO�PDA�KSJAN
EO�IEONALNAOAJPEJC�PDA�?KJ@EPEKJ�KB�PDA�LNKLANPU��2DA�=?P�KB�?KJ?A=HIAJP�JAA@�JKP
>A�@ENA?P��EP�I=U�?KJOEOP�KB�OE@APN=?GEJC�PDA�KPDAN�L=NPU�BNKI�C=EJEJC�JA?AOO=NU
GJKSHA@CA�>U�BKN�AT=ILHA�?KJREJ?EJC�=�PDEN@�LANOKJ�SDK�D=O�GJKSHA@CA�KB�PDA
@ABA?P�JKP�PK�OLA=G��!KJ?A=HIAJP�EO�=HS=UO�=�IEONALNAOAJP=PEKJ�

Nondisclosure

��IKNA�L=OOERA�PULA�KB�?KJ?A=HIAJP�EO�JKJ@EO?HKOQNA���HPDKQCD�CAJAN=HHU�PDA�H=S
EILKOAO�JK�K>HEC=PEKJ�KJ�=JUKJA�PK�OLA=G�KQP�JKJ@EO?HKOQNA�KB�=�B=?P�?=J�KLAN=PA
=O�=�IEONALNAOAJP=PEKJ�QJ@AN�?ANP=EJ�?EN?QIOP=J?AO��2DEO�K??QNO�BKN�AT=ILHA
SDAJARAN�PDA�KPDAN�L=NPU�D=O�ANNKJAKQO�EJBKNI=PEKJ�KN�=OReed v. King	1A?PEKJ
��������+EONALNAOAJP=PEKJ�>U�!KJ?A=HIAJP�
�ODKSO�SDANA�PDA�JKJ@EO?HKOQNA
=IKQJPO�PK�=�B=EHQNA�PK�=?P�EJ�CKK@�B=EPD�KN�SDANA�PDA�L=NPU�SDK�?KJ?A=HO�GJKSO�KN

�� +EONALNAOAJP=PEKJ�SEPD�PDA
EJPAJPEKJ�PK�@A?AERA�
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ODKQH@�GJKS�PD=P�PDA�KPDAN�OE@A�?=JJKP�SEPD�NA=OKJ=>HA�@EHECAJ?A�@EO?KRAN�PDA
PNQPD�

'J�=�NAI=NG=>HA������?=OA�KQP�KB�,AS�7KNG�=�,AS�7KNG�!EPU�OPK?G>NKGAN�>KQCDP�=J
KH@�DKQOA�QLOP=PA�	>=OE?=HHU�=JULH=?A�JKNPD�KB�,AS�7KNG�!EPU
�EJ�PDA�REHH=CA�KB
,U=?G�JKNPD�KB�,AS�7KNG�!EPU�=J@�PDAJ�S=JPA@�KQP�KB�PDA�@A=H�SDAJ�DA
@EO?KRANA@]PDA�@ABAJ@=JP�OAHHAN�D=@�JKP�PKH@�DEI]PD=P�EP�S=O�^D=QJPA@�_�2DA
?KQNP�OQII=NEVA@�PDA�B=?PO��^.H=EJPEBB�PK�DEO�DKNNKN�@EO?KRANA@�PD=P�PDA�DKQOA�DA
D=@�NA?AJPHU�?KJPN=?PA@�PK�LQN?D=OA�S=O�SE@AHU�NALQPA@�PK�>A�LKOOAOOA@�>U
LKHPANCAEOPO�9CDKOPO;�NALKNPA@HU�OAAJ�>U�@ABAJ@=JP�OAHHAN�=J@�IAI>ANO�KB�DAN
B=IEHU�KJ�JQIANKQO�K??=OEKJO�KRAN�PDA�H=OP�JEJA�UA=NO��.H=EJPEBB�LNKILPHU
?KIIAJ?A@�PDEO�=?PEKJ�OAAGEJC�NAO?EOOEKJ�KB�PDA�?KJPN=?P�KB�O=HA��1QLNAIA�!KQNP
NAHQ?P=JPHU�@EOIEOOA@�PDA�?KILH=EJP�DKH@EJC�PD=P�LH=EJPEBB�D=O�JK�NAIA@U�=P�H=S�EJ
PDEO�FQNEO@E?PEKJ�_

2DA�DECD�?KQNP�KB�,AS�7KNG�NQHA@�DA�?KQH@�NAO?EJ@�PDA�?KJPN=?P�>A?=QOA�PDA�DKQOA
S=O�^D=QJPA@�=O�=�I=PPAN�KB�H=S_��PDA�@ABAJ@=JP�D=@�LNKIKPA@�EP�=O�OQ?D�KJ�REHH=CA
PKQNO�=J@�EJReaderÕs Digest��1DA�D=@�?KJ?A=HA@�EP�=J@�JK�NA=OKJ=>HA�>QUANaO
EJOLA?PEKJ�SKQH@�D=RA�NARA=HA@�PDA�^B=?P�_�2DA�@EOOAJP�>=OE?=HHU�DKKPA@�O=UEJC
^2DA�ATEOPAJ?A�KB�=�LKHPANCAEOP�EO�JK�IKNA�>EJ@EJC�QLKJ�PDA�@ABAJ@=JPO�PD=J�EP�EO
QLKJ�PDEO�?KQNP�_Stambovsky v. Ackley�������"��@�����	,�7������
�

Statement Made False by Subsequent Events

'B�=�OP=PAIAJP�KB�B=?P�EO�I=@A�B=HOA�>U�H=PAN�ARAJPO�EP�IQOP�>A�@EO?HKOA@�=O�B=HOA��$KN
AT=ILHA�EJ�E@HA�?D=PPAN�KJA�@=U��HLDKJOA�PAHHO�%=OPKJ�PD=P�DA�KSJO�PDENPU�=?NAO�KB
H=J@��'J�B=?P��HLDKJOA�KSJO�KJHU�PSAJPU�OARAJ�>QP�DA�@A?E@A@�PK�AT=CCAN=PA�=
HEPPHA��&A�IA=JP�JK�D=NI�>U�EP�OEJ?A�PDA�?KJRANO=PEKJ�D=@�JK�EILKNP����UA=N�H=PAN
%=OPKJ�KBBANO�PK�>QU�PDA�^PDENPU�=?NAO_�BNKI��HLDKJOA�SDK�@KAO�JKP�?KNNA?P�PDA
EILNAOOEKJ�PD=P�%=OPKJ�D=O��2DA�B=EHQNA�PK�OLA=G�EO�=�JKJ@EO?HKOQNA]LNAOQI=>HU
EJPAJPEKJ=H�EJ�PDEO�OEPQ=PEKJ]PD=P�SKQH@�=HHKS�%=OPKJ�PK�NAO?EJ@�=�?KJPN=?P�EJ@Q?A@
>U�DEO�>AHEAB�PD=P�DA�S=O�LQN?D=OEJC�PDENPU�=?NAO�

Statements of Opinion

�J�KLEJEKJ�KB�?KQNOA�EO�JKP�=�B=?P��JAEPDAN�EO�O=HAO�LQBBANU��$KN�AT=ILHA�PDA
OP=PAIAJPO�^'J�IU�KLEJEKJ�PDEO�=LLHA�EO�RANU�P=OPU_�=J@�^2DAOA�=LLHAO�=NA�PDA�>AOP
EJ�PDA�?KQJPU_�=NA�JKP�B=?PO��PDAU�=NA�JKP�ATLA?PA@�PK�>A�P=GAJ�=O�PNQA��0AHE=J?A�KJ
KLEJEKJ�EO�D=V=N@KQO�=J@�CAJAN=HHU�JKP�?KJOE@ANA@�FQOPEBE=>HA�

'B�(=?G�=OGO�SD=P�?KJ@EPEKJ�PDA�?=N�EO�EJ�PD=P�DA�SEODAO�PK�>QU�+N��-HOKJaO�NAOLKJOA
KB�^%NA=P�_�EO�JKP�KN@EJ=NEHU�=�IEONALNAOAJP=PEKJ���O�PDA�0AOP=PAIAJP�LQPO�EP��^2DA

!D=LPAN����0A=H��OOAJP
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LNKLAJOEPU�KB�OAHHANO�=J@�>QUANO�PK�AT=CCAN=PA�PDA�=@R=JP=CAO�PK�PDA�KPDAN�L=NPU�KB
PDA�>=NC=EJO�PDAU�LNKIEOA�EO�SAHH�NA?KCJEVA@�=J@�PK�OKIA�ATPAJP�PDAEN�=OOANPEKJO
IQOP�>A�@EO?KQJPA@�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ����	@
�4=CQA
OP=PAIAJPO�KB�MQ=HEPU�OQ?D�=O�PD=P�=�LNK@Q?P�EO�^CKK@_�KQCDP�PK�OQCCAOP�JKPDEJC
KPDAN�PD=J�PD=P�OQ?D�EO�PDA�LANOKJ=H�FQ@CIAJP�KB�PDA�KLEJEKJ�DKH@AN�

"AOLEPA�PDEO�CAJAN=H�NQHA�PDANA�=NA�?ANP=EJ�AT?ALPEKJO�PD=P�FQOPEBU�NAHE=J?A�KJ
KLEJEKJO�=J@�ABBA?PERAHU�I=GA�PDAI�EJPK�B=?PO��+ANAHU�>A?=QOA�OKIAKJA�EO�HAOO
=OPQPA�PD=J�PDA�KJA�SEPD�SDKI�ODA�EO�>=NC=EJEJC�@KAO�JKP�CERA�NEOA�PK�=�?H=EI�KB
FQOPEBE=>HA�NAHE=J?A�KJ�=J�QJS=NN=JPA@�KLEJEKJ�� QP�EB�PDA�LANOKJ�EO�EJATLANEAJ?A@
=J@�OQO?ALPE>HA�KN�CQHHE>HA�PK�>H=J@EODIAJPO�PDA�?KJPN=?P�?=J�>A�RKE@A@�=O
EHHQOPN=PA@�EJVokes v. Arthur Murray, Inc.EJ1A?PEKJ���������+EONALNAOAJP=PEKJ�>U
�OOANPEKJO�KB�-LEJEKJ��

Misstatement of Law

'J?KNNA?P�=OOANPEKJO�KB�H=S�QOQ=HHU�@K�JKP�CERA�NEOA�PK�=JU�NAHEAB�>QP�OKIAPEIAO�PDAU
@K���J�=OOANPEKJ�PD=P�^PDA�?EPU�D=O�NALA=HA@�PDA�O=HAO�P=T_�KN�PD=P�=�?KQNP�D=O�?HA=NA@
PEPHA�PK�=�L=N?AH�KB�H=J@�EO�=�OP=PAIAJP�KB�B=?P��EB�OQ?D�=OOANPEKJO�=NA�B=HOA�PDAU�=NA
CKRANJA@�>U�PDA�O=IA�NQHAO�PD=P�CKRANJ�IEONALNAOAJP=PEKJO�KB�B=?P�CAJAN=HHU���J
=OOANPEKJ�KB�PDA�HAC=H�?KJOAMQAJ?AO�KB�=�CERAJ�OAP�KB�B=?PO�EO�CAJAN=HHU�=J�KLEJEKJ�KJ
SDE?D�PDA�NA?ELEAJP�NAHEAO�=P�DEO�KN�DAN�LANEH�AOLA?E=HHU�EB�>KPD�L=NPEAO�GJKS�KN
=OOQIA�PDA�O=IA�B=?PO��2DQO�EB�PDANA�EO�=�HEAJ�KJ�=�DKQOA�PDA�OAHHANaO�OP=PAIAJP�PD=P
^PDA�?KQNPO�SEHH�PDNKS�EP�KQP�UKQ�SKJaP�>A�>KPDANA@�>U�EP_�EO�=J�KLEJEKJ���
OP=PAIAJP�PD=P�^UKQ�?=J�>QEH@�=�BERA�QJEP�=L=NPIAJP�KJ�PDEO�LNKLANPU_�EO�JKP
=?PEKJ=>HA�>A?=QOA�=P�?KIIKJ�H=S�LAKLHA�=NA�OQLLKOA@�PK�GJKS�SD=P�PDA�HK?=H
=J@�OP=PA�H=SO�=NA�=J@�JK>K@U�ODKQH@�NAHU�KJ�=�H=ULANOKJaO�OP=PAIAJP�=>KQP�PDA
H=S��&KSARAN�EB�PDA�OP=PAIAJP�KB�H=S�EO�I=@A�>U�=�H=SUAN�KN�NA=H�AOP=PA�>NKGAN�KN
OKIA�KPDAN�LANOKJ�KJ�SDKI�=�H=ULANOKJ�I=U�FQOPEBE=>HU�NAHU�PDAJ�EP�I=U�>A�P=GAJ
=O�=�B=?P�=J@�EB�QJPNQA�=O�PDA�>=OEO�BKN�=�?H=EI�KB�IEONALNAOAJP=PEKJ��	�OOANPEKJO
=>KQP�BKNAECJ�H=SO�=NA�CAJAN=HHU�DAH@�PK�>A�OP=PAIAJPO�KB�B=?P�JKP�KLEJEKJ�


Assertions of Intention

3OQ=HHU�=OOANPEKJO�KB�EJPAJPEKJ�=NA�JKP�?KJOE@ANA@�B=?PO��2DA�H=S�=HHKSO
?KJOE@AN=>HA�HAAS=U�EJ�PDA�DKJAOPU�KB�=OOANPEKJO�KB�EJPAJPEKJ��2DA�0AOP=PAIAJP�P=HGO
EJ�PANIO�KB�^=�IEONALNAOAJP=PEKJ�KB�EJPAJPEKJ[?KJOEOPAJP�SEPD�NA=OKJ=>HA�OP=J@=N@O
KB�B=EN�@A=HEJC�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ����	�
�2DA�NECDP�PK
IEOOP=PA�EJPAJPEKJO�EO�QOABQH�?DEABHU�EJ�PDA�=?MQEOEPEKJ�KB�H=J@��PDA�?=OAO�LANIEP
>QUANO�PK�IEONALNAOAJP�PDA�LQNLKOA�KB�PDA�=?MQEOEPEKJ�OK�=O�JKP�PK�=NKQOA�PDA
OQOLE?EKJ�KB�PDA�OAHHAN�PD=P�PDA�H=J@�EO�SKNPD�?KJOE@AN=>HU�IKNA�PD=J�DEO�=OGEJC
LNE?A��2K�>A�=�IEONALNAOAJP=PEKJ�PD=P�SEHH�LANIEP�NAO?EOOEKJ�=J�=OOANPEKJ�KB
EJPAJPEKJ�IQOP�>A�B=HOA�=P�PDA�PEIA�I=@A��PD=P�EO�PDA�LANOKJ�=OOANPEJC�=J�EJPAJPEKJ

!D=LPAN����0A=H��OOAJP
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IQOP�JKP�PDAJ�D=RA�EJPAJ@A@�EP��2D=P�H=PAN�DA�KN�ODA�@KAO�JKP�?=NNU�KQP�PDA�OP=PA@
EJPAJPEKJ�EO�JKP�LNKKB�PD=P�PDANA�S=O�JK�EJPAJPEKJ�=P�PDA�PEIA�=OOANPA@��+KNAKRAN�PK
NAJ@AN�=�?KJPN=?P�RKE@=>HA�PDA�B=HOA�=OOANPEKJ�KB�EJPAJPEKJ�IQOP�>A�D=NIBQH�EJ�OKIA
S=U�PK�KPDAN�EJPANAOPO�KB�PDA�NA?ELEAJP��2DQO�EJ�PDA�?KIIKJ�AT=ILHA�PDA�>QUAN�KB
H=J@�PAHHO�PDA�OAHHAN�PD=P�DA�EJPAJ@O�PK�>QEH@�=�NAOE@AJ?A�KJ�PDA�HKP�>QP�DA�=?PQ=HHU
EJPAJ@O�PK�LQP�QL�=�B=?PKNU�=J@�D=O�HEA@�>A?=QOA�DA�GJKSO�PD=P�KPDANSEOA�PDA�OAHHAN
SEHH�JKP�L=NP�SEPD�EP�>A?=QOA�DAN�KSJ�DKIA�EO�KJ�=J�=@F=?AJP�HKP��2DA�?KJPN=?P�EO
RKE@=>HA�>U�PDA�OAHHAN��1K�=�@ARAHKLAN�O=UO�=O�NAC=N@O�PDA�LE?PQNAOMQA�KH@�>=NJ�KJ
PDA�LNKLANPU�^'aHH�OQNA�PNU�PK�O=RA�EP_�>QP�=BPAN�DA�>QUO�PDA�H=J@�DA�NA=HEVAO�EP�SKQH@
>A�RANU�ATLAJOERA�	=J@�EJ�PDA�S=U
�OK�DA�@KAO�JKP�PNU�PK�O=RA�EP��,K
IEONALNAOAJP=PEKJ�

Intentionally Made Misrepresentation

2DA�OA?KJ@�AHAIAJP�JA?AOO=NU�PK�LNKRA�BN=Q@�EO�PD=P�PDA�IEONALNAOAJP=PEKJ�S=O
EJPAJPEKJ=HHU�I=@A����IEONALNAOAJP=PEKJ�EO�EJPAJPEKJ=HHU�I=@A�^EB�PDA�I=GAN
EJPAJ@O�DEO�=OOANPEKJ�PK�EJ@Q?A�=�L=NPU�PK�I=JEBAOP�DEO�=OOAJP�=J@�PDA�I=GAN�	=

GJKSO�KN�>AHEARAO�PD=P�PDA�=OOANPEKJ�EO�JKP�EJ�=??KN@�SEPD�PDA�B=?PO�KN�	>
�@KAO�JKP
D=RA�PDA�?KJBE@AJ?A�PD=P�DA�OP=PAO�KN�EILHEAO�EJ�PDA�PNQPD�KB�PDA�=OOANPEKJ�KN�	?

GJKSO�PD=P�DA�@KAO�JKP�D=RA�PDA�>=OEO�PD=P�DA�OP=PAO�KN�EILHEAO�BKN�PDA
=OOANPEKJ�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ����	�
�

2DA�MQAOPEKJ�KB�EJPAJP�KBPAJ�D=O�LN=?PE?=H�?KJOAMQAJ?AO�EJ�PANIO�KB�PDA�NAIA@U
=R=EH=>HA�PK�PDA�LH=EJPEBB��'B�PDA�IEONALNAOAJP=PEKJ�EO�BN=Q@QHAJP�PDA�LH=EJPEBB�I=U�=O
=J�=HPANJ=PERA�PK�=RKE@EJC�PDA�?KJPN=?P�NA?KRAN�@=I=CAO��1KIA�KB�PDEO�EO�@EO?QOOA@
EJ1A?PEKJ���������0AIA@EAO�=J@�IKNA�BQHHU�EJ!D=LPAN�����0AIA@EAO��SDANA�SA
OAA�PD=P�OKIA�OP=PAO�SKQH@�BKN?A�PDA�LH=EJPEBB�PK�AHA?P�KJA�KB�PDAOA�PSK�NAIA@EAO
SDANA=O�KPDAN�OP=PAO�SKQH@�=HHKS�PDA�LH=EJPEBB�PK�LQNOQA�>KPD�NAIA@EAO�	=HPDKQCD
KJHU�KJA�PULA�KB�NA?KRANU�SKQH@�ARAJPQ=HHU�>A�=HHKSA@
��'B�PDA�IEONALNAOAJP=PEKJ�EO
JKP�EJPAJPEKJ=H�PDAJ�PDA�?KIIKJ�H=S�=HHKSA@�PDA�LH=EJPEBB�KJHU�PDA�NAIA@U�KB
NAO?EOOEKJ�� QP�PDA�3JEBKNI�!KIIAN?E=H�!K@A�	3!!
�1A?PEKJ�������=HHKSO�>KPD
NAIA@EAO�EJ�?KJPN=?PO�BKN�PDA�O=HA�KB�CKK@O�SDAPDAN�PDA�IEONALNAOAJP=PEKJ�EO
BN=Q@QHAJP�KN�JKP�=J@�@KAO�JKP�NAMQENA�AHA?PEKJ�KB�NAIA@EAO�

Reliance

2DA�BEJ=H�AHAIAJP�JA?AOO=NU�PK�LNKRA�BN=Q@�EO�NAHE=J?A�>U�PDA�RE?PEI��&A�KN�ODA�IQOP
ODKS�PD=P�PDA�IEONALNAOAJP=PEKJ�EJ@Q?A@�=OOAJP]PD=P�EO�DA�KN�ODA�NAHEA@�KJ�EP��2DA
NAHE=J?A�JAA@�JKP�>A�OKHAHU�KJ�PDA�B=HOA�=OOANPEKJ��PDA�@ABAJ@=JP�?=JJKP�SEJ�PDA�?=OA
>U�@AIKJOPN=PEJC�PD=P�PDA�LH=EJPEBB�SKQH@�D=RA�=OOAJPA@�PK�PDA�?KJPN=?P�ARAJ
SEPDKQP�PDA�IEONALNAOAJP=PEKJ��'P�EO�OQBBE?EAJP�PK�=RKE@�PDA�?KJPN=?P�EB�PDA�LH=EJPEBB
SAECDA@�PDA�=OOANPEKJ�=O�KJA�KB�PDA�EILKNP=JP�B=?PKNO�HA=@EJC�DEI�PK�I=GA�PDA
?KJPN=?P�=J@�DA�>AHEARA@�EP�PK�>A�PNQA��2DA�LANOKJ�SDK�=OOANPO�NAHE=J?A�PK�=RKE@�=
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?KJPN=?P�IQOP�D=RA�=?PA@�EJ�CKK@�B=EPD�=J@�NA=OKJ=>HU�EJ�NAHUEJC�KJ�PDA�B=HOA
=OOANPEKJ��2DQO�EB�PDA�RE?PEI�B=EHA@�PK�NA=@�@K?QIAJPO�CERAJ�DEI�PD=P�PNQHU�OP=PA@
PDA�B=?PO�DA�?=JJKP�H=PAN�?KILH=EJ�PD=P�DA�NAHEA@�KJ�=�?KJPN=NU�OP=PAIAJP�=O�BKN
AT=ILHA�SDAJ�PDA�LQN?D=OAN�KB�=�?=N�@A=HANODEL�S=O�PKH@�PDA�EJRAJPKNU�?KJOEOPA@�KB
JAS�?=NO�>QP�PDA�OQLLKNPEJC�L=LANO�NA?AELP�KB�SDE?D�DA�=?GJKSHA@CA@�?HA=NHU
OP=PA@�DKS�I=JU�IEHAO�A=?D�?=N�D=@�>AAJ�@NERAJ��'B�+N��-HOKJ�PAHHO�(=?G�PD=P�PDA�?=N
(=?G�EO�EJPANAOPA@�EJ�EO�^=�NA?KCJEVA@�?H=OOE?_�=J@�EB�(=?G�@KAOJaP�?=NA�=�SDEP�=>KQP
PD=P�>QP�>QUO�PDA�?=N�>A?=QOA�DA�HEGAO�EPO�P=EH�BEJO�DA�SEHH�D=RA�JK�?=OA�=C=EJOP�+N�
-HOKJ�SDAJ�DA�BEJ@O�KQP�PDA�?=N�EO�JKP�=�?H=OOE?��EP�@E@JaP�I=PPAN�PK�DEI�=J@�DA
@E@JaP�NAHU�KJ�EP�

-N@EJ=NEHU�PDA�LANOKJ�NAHUEJC�KJ�=�OP=PAIAJP�JAA@�JKP�RANEBU�EP�EJ@ALAJ@AJPHU�
&KSARAN�EB�RANEBE?=PEKJ�EO�NAH=PERAHU�A=OU�KN�EB�PDA�OP=PAIAJP�EO�KJA�PD=P�?KJ?ANJO
I=PPANO�LA?QHE=NHU�SEPDEJ�PDA�LANOKJaO�LQNREAS�DA�KN�ODA�I=U�JKP�>A�DAH@�PK�D=RA
FQOPEBE=>HU�NAHEA@�KJ�PDA�KPDAN�L=NPUaO�B=HOA�=OOANPEKJ��+KNAKRAN�QOQ=HHU�PDA�NQHA�KB
NAHE=J?A�=LLHEAO�PK�OP=PAIAJPO�=>KQP�L=OP�ARAJPO�KN�ATEOPEJC�B=?PO�JKP�=>KQP�PDA
K??QNNAJ?A�KB�ARAJPO�EJ�PDA�BQPQNA�

Nonfraudulent Misrepresentation

,KJBN=Q@QHAJP�IEONALNAOAJP=PEKJ�I=U�=HOK�>A�CNKQJ@O�BKN�OKIA�NAHEAB��2DANA�=NA
PSK�PULAO��JACHECAJP�IEONALNAOAJP=PEKJ�=J@�EJJK?AJP�IEONALNAOAJP=PEKJ�

Negligent Misrepresentation

5DANA�NALNAOAJP=PEKJ�EO�?=QOA@�>U�?=NAHAOOJAOO�EP�EOnegligent
misrepresentation � ��2K�LNKRA�EP�=�LH=EJPEBB�IQOP�ODKS�=�JACHECAJP�IEOOP=PAIAJP�KB
B=?P�PD=P�EO�I=PANE=H�=J@�FQOPEBE=>HU�NAHEA@�QLKJ�

Negligent

�O�=J�AHAIAJP�KB�IEONALNAOAJP=PEKJ�^JACHECAJP_�DANA�IA=JO�PDA�L=NPU�SDK�I=GAO
PDA�NALNAOAJP=PEKJ�S=O�?=NAHAOO����LKPAJPE=H�>QUAN�KB�NQN=H�NA=H�AOP=PA�=OGO�PDA
>NKGAN�EB�PDA�JAECD>KNDKK@�EO�MQEAP��2DA�>NKGAN�=OOQNAO�DAN�EP�EO��'J�B=?P�PDA
JAECD>KNO�@KSJ�PDA�NK=@�D=RA�=�SDKHA�GAJJAH�KB�DQJPEJC�DKQJ@O�PD=P�>=NG�=�HKP�
2DA�>NKGAN�@E@JaP�GJKS�PD=P��ODA�FQOP�=OOQIA@�PDA�JAECD>KNDKK@�S=O�MQEAP��2D=P�EO
JACHECAJ?A��B=EHQNA�PK�QOA�=LLNKLNE=PA�?=NA�

�� ��B=HOA�KN�IEOHA=@EJC�OP=PAIAJP
KN�EILNAOOEKJ�I=@A�>A?=QOA�KB
?=NAHAOOJAOO�
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Misstatement of Fact

5DAPDAN�=�PDEJC�EO�=�B=?P�I=U�>A�OQ>FA?P�PK�PDA�O=IA�CAJAN=H�=J=HUOEO�QOA@�EJ
@EO?QOOEJC�BN=Q@QHAJP�IEONALNAOAJP=PEKJ��	��LANOKJ�?KQH@�JACHECAJPHU�?KJ?A=H�=�B=?P
KN�JACHECAJPHU�CERA�=J�KLEJEKJ�=O�EJ�HAC=H�I=HLN=?PE?A�


Materiality

��I=PANE=H�IEONALNAOAJP=PEKJ�EO�KJA�PD=P�^SKQH@�>A�HEGAHU�PK�EJ@Q?A�=�NA=OKJ=>HA
LANOKJ�PK�I=JEBAOP�DEO�=OOAJP_�KN�PD=P�^PDA�I=GAN�GJKSO[SKQH@�>A�HEGAHU�PK�EJ@Q?A
PDA�NA?ELEAJP�PK�@K�OK�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ����	�
��J
DKJAOPHU�IEOP=GAJ�OP=PAIAJP�PD=P�PDA�DKQOA�BKN�O=HA�S=O�>QEHP�EJ������N=PDAN�PD=J
�����SKQH@�JKP�>A�PDA�>=OEO�BKN�=RKE@EJC�PDA�?KJPN=?P�>A?=QOA�EP�EO�JKP�I=PANE=H
QJHAOO�PDA�OAHHAN�GJAS�PD=P�PDA�>QUAN�D=@�OAJPEIAJP=H�KN�KPDAN�NA=OKJO�BKN
LQN?D=OEJC�=�DKQOA�>QEHP�EJ������

5A�@E@�JKP�IAJPEKJ�I=PANE=HEPU�=O�=J�AHAIAJP�KB�BN=Q@��EB�PDA�IEONALNAOAJP=PEKJ�EO
BN=Q@QHAJP�PDA�RE?PEI�?=J�=RKE@�PDA�?KJPN=?P�JK�I=PPAN�PDA�OECJEBE?=J?A�KB�PDA
IEONALNAOAJP=PEKJ��1K�=HPDKQCD�I=PANE=HEPU�EO�JKP�PA?DJE?=HHU�NAMQENA@�BKN
BN=Q@QHAJP�IEONALNAOAJP=PEKJ�EP�EO�QOQ=HHU�=�?NQ?E=H�B=?PKN�EJ�@APANIEJEJC�SDAPDAN
PDA�LH=EJPEBB�@E@�NAHU��->REKQOHU�PDA�IKNA�EII=PANE=H�PDA�B=HOA�=OOANPEKJ�PDA�HAOO
HEGAHU�EP�EO�PD=P�PDA�RE?PEI�NAHEA@�KJ�EP�PK�DEO�@APNEIAJP��2DEO�EO�AOLA?E=HHU�PDA�?=OA
SDAJ�PDA�@ABAJ@=JP�GJKSO�PD=P�DA�@KAO�JKP�D=RA�PDA�>=OEO�PD=P�DA�OP=PAO�BKN�=J
=OOANPEKJ�>QP�>AHEARAO�PD=P�PDA�L=NPE?QH=N�LKEJP�EO�QJEILKNP=JP�=J@�PDANABKNA
EII=PANE=H���J@�KB�?KQNOA�EP�EO�QOQ=HHU�JKP�SKNPD�PDA�LH=EJPEBBaO�SDEHA�PK�OQA�KRAN�=J
EII=PANE=H�BN=Q@QHAJP�IEONALNAOAJP=PEKJ��!KJOAMQAJPHU�BKN�LN=?PE?=H�LQNLKOAO
I=PANE=HEPU�EO�=J�EILKNP=JP�?KJOE@AN=PEKJ�EJ�IKOP�?=OAO�Reed v. King	1A?PEKJ�������
�+EONALNAOAJP=PEKJ�>U�!KJ?A=HIAJP�
�@EO?QOOAO�I=PANE=HEPU�	=O�SAHH�=O
JKJ@EO?HKOQNA
�

Justifiable Reliance

2DA�EOOQAO�DANA�BKN�JACHECAJP�IEONALNAOAJP=PEKJ�=NA�PDA�O=IA�=O�PDKOA�OAP�KQP�BKN
BN=Q@QHAJP�IEONALNAOAJP=PEKJ�

,ACHECAJP�IEONALNAOAJP=PEKJ�EILHEAO�?QHL=>EHEPU�=J@�EO�QOQ=HHU�PNA=PA@�PDA�O=IA�=O
BN=Q@QHAJP�IEONALNAOAJP=PEKJ��EB�PDA�NALNAOAJP=PEKJ�EO�JKP�BN=Q@QHAJP�DKSARAN�EP
?=JJKP�>A�PDA�>=OEO�BKN�NAO?EOOEKJ�QJHAOO�EP�EO�=HOK�I=PANE=H�

!D=LPAN����0A=H��OOAJP

�����+EONALNAOAJP=PEKJ ���



Innocent Misrepresentation

2DA�AHAIAJPO�JA?AOO=NU�PK�LNKRAinnocent misrepresentation � =NA�NA=OKJ=>HU
AJKQCD�>=OA@�KJ�SD=P�SAaRA�HKKGA@�=P�OK�B=N�=O�BKHHKSO��=J�EJJK?AJP�IEOOP=PAIAJP
KB�B=?P�PD=P�EO�I=PANE=H�=J@�FQOPEBE=>HU�NAHEA@�QLKJ�

'P�EO�JKP�JA?AOO=NU�DANA�PK�CK�KRAN�PDA�AHAIAJPO�EJ�@AP=EH��2DA�EOOQAO�=NA�PDA�O=IA�=O
LNAREKQOHU�@EO?QOOA@�AT?ALP�JKS�PDA�IEONALNAOAJP=PEKJ�EO�EJJK?AJP��2DA�LH=EJPEBBO
LQN?D=OA@�PDA�@ABAJ@=JPOa�AECDPAAJ�=?NA�L=N?AH�KJ�PDA�@ABAJ@=JPOa�NALNAOAJP=PEKJ
PD=P�PDA�H=J@�?=IA�SEPD�?ANP=EJ�S=PAN�NECDPO�BKN�ENNEC=PEKJ�SDE?D�PDAU�>AHEARA@�S=O
PNQA��'P�S=O�JKP�PNQA��2DA�LH=EJPEBBO�SANA�AJPEPHA@�PK�NAO?EOOEKJ�KJ�PDA�>=OEO�KB
EJJK?AJP�IEONALNAOAJP=PEKJ�Lesher v. Strid�����.��@�����	-N��!P���LL������
�

Remedies

0AIA@EAO�SEHH�>A�P=GAJ�QL�EJ!D=LPAN�����0AIA@EAO��>QP�EP�EO�SKNPD�JKPEJC�PDA
@EBBANAJ?A�>APSAAJ�NAIA@EAO�BKN�BN=Q@QHAJP�IEONALNAOAJP=PEKJ�=J@�NAIA@EAO�BKN
JKJBN=Q@QHAJP�IEONALNAOAJP=PEKJ�

$N=Q@QHAJP�IEONALNAOAJP=PEKJ�D=O�PN=@EPEKJ=HHU�CERAJ�PDA�RE?PEI�PDA�NECDP�PK�NAO?EJ@
PDA�?KJPN=?P�LNKILPHU�	NAPQNJ�PDA�L=NPEAO�PK�PDA�>ABKNA�?KJPN=?P�OP=PQO
or =BBENI�EP
=J@�>NEJC�=J�=?PEKJ�BKN�@=I=CAO�?=QOA@�>U�PDA�BN=Q@�>QP�JKP�>KPD�Merritt v. Craig
�������@���	+@��!P���LL������
� 2DA�3!!�	1A?PEKJ������
�D=O�NAFA?PA@�PDA�^AHA?PEKJ�KB
NAIA@EAO_�@K?PNEJA��EP�=HHKSO�?QIQH=PERA�@=I=CAO�OQ?D�PD=P�PDA�RE?PEI�?=J�>KPD
NAPQNJ�PDA�CKK@O�=J@�OQA�BKN�@=I=CAO���J@�PDEO�EO�PDA�IK@ANJ�PNAJ@�BKN�BN=Q@QHAJP
IEONALNAOAJP=PEKJ��RE?PEIO�I=U�BENOP�OAAG�@=I=CAO�=J@�EB�PD=P�@KAO�JKP�I=GA�PDAI
SDKHA�PDAU�I=U�OAAG�NAO?EOOEKJ�Ehrman v. Mann�����1K��@������	$H=��!P���LL������
�
'J�ACNACEKQO�?=OAO�KB�BN=Q@�SDANA�PDA�@ABAJ@=JP�D=O�QJ@ANP=GAJ�=�L=PPANJ�KB�OQ?D
@A?AEP�PDA�N=NA�?EREH�NAIA@U�KB�LQJEPERA�@=I=CAO�I=U�>A�=S=N@A@�=C=EJOP�PDA
@ABAJ@=JP�

-JA�BQNPDAN�JKPA��PDA�>QN@AJ�KB�LNKKB�BKN�BN=Q@QHAJP�IEONALNAOAJP=PEKJ�EO�PD=P�EP
IQOP�>A�LNKRA@�JKP�FQOP�^>U�=�LNALKJ@AN=J?A�KB�PDA�ARE@AJ?A_�=O�EJ�PDA�PULE?=H�?EREH
?=OA�>QP�N=PDAN�^>U�?HA=N�?KCAJP�=J@�?KJREJ?EJC�ARE@AJ?A_��PDA�B=?P�BEJ@AN�IQOP
>AHEARA�PDA�?H=EI�KB�BN=Q@�EO�RANU�LNK>=>HU�PNQA�Kirkham v. Smith����.��@����	5=OD�
!P���LL������
�

�� ��IEONALNAOAJP=PEKJ�I=@A�>U
KJA�SDK�>AHEARAO�EP�EO�PNQA�

!D=LPAN����0A=H��OOAJP

�����+EONALNAOAJP=PEKJ ���



KEY TAKEAWAY

+EONALNAOAJP=PEKJ�I=U�>A�KB�PSK�PULAO��BN=Q@QHAJP�	EJ�PDA�ATA?QPEKJ�KN�EJ
PDA�EJ@Q?AIAJP
�=J@�JKJBN=Q@QHAJP�	JACHECAJP�KN�EJJK?AJP
��#=?D�PULA�D=O
@EBBANAJP�AHAIAJPO�PD=P�IQOP�>A�LNKRA@�>QP�EJ�CAJAN=H�PDANA�IQOP�>A�=
IEOOP=PAIAJP�KB�B=?P�>U�OKIA�IA=JO�PD=P�EO�EJPAJPEKJ=HHU�I=@A�	BKN�BN=Q@

I=PANE=H�	BKN�JKJBN=Q@QHAJP
�=J@�FQOPEBE=>HU�NAHEA@�QLKJ�

EXERCISES

�� "EOPEJCQEOD�>APSAAJ�BN=Q@QHAJP�IEONALNAOAJP=PEKJ�=J@�JKJBN=Q@QHAJP
IEONALNAOAJP=PEKJ�>APSAAJ�BN=Q@�EJ�PDA�ATA?QPEKJ�=J@�BN=Q@�EJ�PDA
EJ@Q?AIAJP�=J@�>APSAAJ�JACHECAJP�=J@�EJJK?AJP�IEONALNAOAJP=PEKJ�

�� *EOP�PDA�AHAIAJPO�PD=P�IQOP�>A�ODKSJ�PK�LNKRA�PDA�BKQN�@EBBANAJP�PULAO�KB
IEONALNAOAJP=PEKJ�JKPA@�EJ�#TAN?EOA���

�� 5D=P�EO�PDA�@EBBANAJ?A�>APSAAJ�PDA�PN=@EPEKJ=H�?KIIKJ�H=S�=LLNK=?D�PK
NAIA@EAO�BKN�BN=Q@�=J@�PDA�3!!aO�=LLNK=?D�

!D=LPAN����0A=H��OOAJP

�����+EONALNAOAJP=PEKJ ���



10.3 Mistake

LEARNING OBJECTIVES

�� 0A?KCJEVA�QJ@AN�SD=P�?EN?QIOP=J?AO�=�LANOKJ�I=U�>A�NAHEARA@�KB�=
QJEH=PAN=H�IEOP=GA�

�� 0A?KCJEVA�SDAJ�=�IQPQ=H�IEOP=GA�SEHH�>A�CNKQJ@O�BKN�NAHEAB�=J@�PDA
PULAO�KB�IQPQ=H�IEOP=GAO�

'J�@EO?QOOEJC�BN=Q@�SA�D=RA�?KJOE@ANA@�PDA�S=UO�EJ�SDE?D�PNE?GANU�>U�PDA�KPDAN
L=NPU�I=GAO�=�?KJPN=?P�RKE@�KN�RKE@=>HA��5A�JKS�AT=IEJA�PDA�S=UO�EJ�SDE?D�PDA
L=NPEAO�IECDP�^PNE?G_�PDAIOAHRAO�>U�I=GEJC�=OOQILPEKJO�PD=P�HA=@�PDAI�IEOP=GAJHU
PK�>AHEARA�PD=P�PDAU�D=RA�=CNAA@�PK�OKIAPDEJC�PDAU�D=RA�JKP����IEOP=GA�EO�^=�>AHEAB
=>KQP�=�B=?P�PD=P�EO�JKP�EJ�=??KN@�SEPD�PDA�PNQPD�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO
1A?PEKJ�����

Mistake by One Party
Unilateral Mistake

5DANA�KJA�L=NPU�I=GAO�=�IEOP=GA�EP�EO�=unilateral mistake �� ��2DA�NQHA��KN@EJ=NEHU
=�?KJPN=?P�EO�JKP�RKE@=>HA�>A?=QOA�KJA�L=NPU�D=O�I=@A�=�IEOP=GA�=>KQP�PDA�OQ>FA?P
I=PPAN�	A�C��PDA�PNQ?G�EO�JKP�LKSANBQH�AJKQCD�PK�D=QH�PDA�PN=EHAN��PDA�@NAOO�@KAOJaP
BEP
�

Exceptions

'B�KJA�OE@Aknows or should knowPD=P�PDA�KPDAN�D=O�I=@A�=�IEOP=GA�DA�KN�ODA�I=U
JKP�P=GA�=@R=JP=CA�KB�EP����LANOKJ�SDK�I=GAO�PDA�IEOP=GA�KB�JKP�NA=@EJC�=�SNEPPAJ
@K?QIAJP�SEHH�QOQ=HHU�CAP�JK�NAHEAB�JKN�SEHH�NAHEAB�>A�=BBKN@A@�PK�KJA�SDKOA�IEOP=GA
EO�?=QOA@�>U�JACHECAJ?A�	=�?KJPN=?PKN�BKNCAPO�PK�=@@�EJ�PDA�?KOP�KB�EJOQH=PEKJ
�QJHAOO
PDA�JACHECAJP�L=NPU�SKQH@�OQBBAN�QJ?KJO?EKJ=>HA�D=N@ODEL�EB�PDA�IEOP=GA�SANA�JKP
?KNNA?PA@��!KQNPO�SEHH�=HHKS�PDA�?KNNA?PEKJ�KB�@N=BPEJC�ANNKNO�EJ�=�?KJPN=?P
	^NABKNI=PEKJ_
�EJ�KN@AN�PK�I=GA�PDA�?KJPN=?P�NABHA?P�PDA�L=NPEAOa�EJPAJPEKJ�Sikora v.
Vanderploeg�����1�5��@�����	2AJJ��!P���LL������
�

Mutual Mistake

'J�PDA�?=OA�KBmutual mistake �� ]>KPD�L=NPEAO�=NA�SNKJC�=>KQP�PDA�OQ>FA?P�KB�PDA
?KJPN=?P]NAHEAB�I=U�>A�CN=JPA@�

��� ��IEOP=GA�I=@A�>U�KJA�L=NPU�PK
=�?KJPN=?P��NAHEAB�EO�JKP�QOQ=HHU
CN=JPA@�

��� #NNKJAKQO�>AHEAB�OD=NA@�=J@
NAHEA@�KJ�>U�>KPD�L=NPEAO�PK�=
?KJPN=?P�BKN�SDE?D�=�?KQNP
KBPAJ�CN=JPO�NAHEAB�

!D=LPAN����0A=H��OOAJP

���



2DA�0AOP=PAIAJP�OAPO�KQP�PDNAA�NAMQENAIAJPO�BKN�OQ??AOOBQHHU�=NCQEJC�IQPQ=H
IEOP=GA�0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ�����2DA�L=NPU�OAAGEJC�PK�=RKE@
PDA�?KJPN=?P�IQOP�LNKRA�PD=P

�� PDA�IEOP=GA�NAH=PAO�PK�=�^>=OE?�=OOQILPEKJ�KJ�SDE?D�PDA�?KJPN=?P�S=O
I=@A_

�� PDA�IEOP=GA�D=O�=�I=PANE=H�ABBA?P�KJ�PDA�=CNAA@�AT?D=JCA�KB
LANBKNI=J?AO

�� PDA�L=NPU�OAAGEJC�NAHEAB�@KAO�JKP�>A=N�PDA�NEOG�KB�PDA�IEOP=GA�

Basic assumptionEO�LNK>=>HU�?HA=N�AJKQCD��'J�PDA�B=IKQO�^?KS�?=OA_�PDA�@ABAJ@=JP
OKH@�PDA�LH=EJPEBB�=�?KS]0KOA�KB��>=HKJA]>AHEARA@�>U�>KPD�PK�>A�>=NNAJ�=J@�PDQO�KB
HAOO�R=HQA�PD=J�=�BANPEHA�?KS�	=�LNKIEOEJC�UKQJC�@=ENU�?KS�EJ������IECDP�OAHH�BKN
�����
� Sherwood v. Walker����,�5������	����
� (QOP�>ABKNA�PDA�LH=EJPEBB�S=O�PK�P=GA
0KOA�BNKI�PDA�@ABAJ@=JPaO�>=NJ�PDA�@ABAJ@=JP�@EO?KRANA@�ODA�S=O�^H=NCA�SEPD�?=HB_�
DA�NABQOA@�PK�CK�KJ�SEPD�PDA�?KJPN=?P��2DA�?KQNP�DAH@�PDEO�S=O�=�IQPQ=H�IEOP=GA�KB
B=?P]^=�>=NNAJ�?KS�EO�OQ>OP=JPE=HHU�=�@EBBANAJP�?NA=PQNA�PD=J�=�>NAA@EJC�KJA_]=J@
NQHA@�BKN�PDA�@ABAJ@=JP��2D=P�ODA�S=O�EJBANPEHA�S=O�^=�>=OE?�=OOQILPEKJ_�>QP]BKN
AT=ILHA]PD=P�D=U�SKQH@�>A�NA=@EHU�=R=EH=>HA�PK�BAA@�DAN�EJATLAJOERAHU�S=O�JKP
=J@�D=@�D=U�>AAJ�ATLAJOERA�PD=P�SKQH@�JKP�D=RA�REPE=PA@�PDA�?KJPN=?P�

Material Effect on the Agreed-to Exchange of Performance

^+=PANE=H�ABBA?P�KJ�PDA�=CNAA@�PK�AT?D=JCA�KB�LANBKNI=J?A_�IA=JO�PD=P�>A?=QOA�KB
PDA�IQPQ=H�IEOP=GA�PDANA�EO�=�OECJEBE?=JP�@EBBANAJ?A�>APSAAJ�PDA�R=HQA�PDA�L=NPEAO
PDKQCDP�PDAU�SANA�AT?D=JCEJC�?KIL=NA@�SEPD�SD=P�PDAU�SKQH@�AT?D=JCA�EB�PDA
?KJPN=?P�SANA�LANBKNIA@�CERAJ�PDA�OP=J@EJC�B=?PO���C=EJ�EJ�PDA�?KS�?=OA�D=@�PDA
OAHHAN�>AAJ�NAMQENA@�PK�CK�PDNKQCD�SEPD�PDA�@A=H�DA�SKQH@�D=RA�CERAJ�QL�=�CNA=P
@A=H�IKNA�PD=J�DA�=JPE?EL=PA@�=J@�PDA�>QUAN�SKQH@�D=RA�NA?AERA@�=J�QJ=CNAA@�PK
SEJ@B=HH�

Party Seeking Relief Does Not Bear the Risk of the Mistake

�OOQIA�=�SAAGAJ@�>NKSOAN�OAAO�=�L=EJPEJC�OEPPEJC�KJ�PDA�BHKKN�KB�=J�=JPEMQA�ODKL�
2DA�KSJAN�O=UO�^2D=P�KH@�PDEJC��7KQ�?=J�D=RA�EP�BKN������_�2DA�>NKSOAN�P=GAO�EP
DKIA�@QOPO�EP�KBB�=J@�D=JCO�EP�KJ�PDA�S=HH����UA=N�H=PAN�=�REOEPKN�=J�ATLANP�EJ�=NP
DEOPKNU�NA?KCJEVAO�PDA�D=JCEJC�=O�=�B=IKQO�HKOP�#H�%NA?K�SKNPD����IEHHEKJ��2DA
OPKNU�EO�DA=@HEJA@��PDA�=JPEMQA�@A=HAN�EO�?D=CNEJA@�=J@�?H=EIO�PDA�?KJPN=?P�BKN�O=HA
ODKQH@�>A�RKE@A@�>A?=QOA�>KPD�L=NPEAO�IEOP=GAJHU�PDKQCDP�PDAU�SANA�@E?GANEJC�KRAN
=J�^KH@�SKNPDHAOO_�L=EJPEJC��2DA�?KJPN=?P�EO�R=HE@��2DA�KSJAN�EO�O=E@�PK�>A=N�PDA�NEOG
KB�IEOP=GA�>A?=QOA�DA�?KJPN=?PA@�SEPD�?KJO?EKQO�=S=NAJAOO�KB�DEO�ECJKN=J?A��DA

!D=LPAN����0A=H��OOAJP
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GJAS�DA�@E@JaP�GJKS�SD=P�PDA�L=EJPEJCaO�LKOOE>HA�R=HQA�IECDP�>A�>QP�DA�@E@JaP�BAAH
EP�SKNPDSDEHA�PK�D=RA�EP�=LLN=EOA@��&A�C=I>HA@�EP�S=OJaP�SKNPD�IQ?D�=J@�HKOP�

KEY TAKEAWAY

��IEOP=GA�I=U�>A�QJEH=PAN=H�EJ�SDE?D�?=OA�JK�NAHEAB�SEHH�>A�CN=JPA@�QJHAOO
PDA�KPDAN�OE@A�GJKSO�KB�PDA�IEOP=GA�=J@�P=GAO�=@R=JP=CA�KB�EP����IEOP=GA
I=U�>A�IQPQ=H�EJ�SDE?D�?=OA�NAHEAB�I=U�>A�CN=JPA@�EB�EP�EO�=>KQP�=�>=OE?
=OOQILPEKJ�KJ�SDE?D�PDA�?KJPN=?P�S=O�I=@A�EB�PDA�IEOP=GA�D=O�=�I=PANE=H
ABBA?P�KJ�PDA�=CNAA@�PK�AT?D=JCA�=J@�EB�PDA�LANOKJ�=@RANOAHU�=BBA?PA@�@E@
JKP�>A=N�PDA�NEOG�KB�PDA�IEOP=GA�

EXERCISES

�� 5DU�EO�NAHEAB�QOQ=HHU�JKP�CN=JPA@�BKN�QJEH=PAN=H�IEOP=GAO��5DAJ�EO�NAHEAB
CN=JPA@�BKN�PDAI�

�� 'B�PDANA�EO�=�IQPQ=H�IEOP=GA�SD=P�@KAO�PDA�L=NPU�OAAGEJC�NAHEAB�D=RA�PK
ODKS�PK�=RKE@�PDA�?KJPN=?P�

!D=LPAN����0A=H��OOAJP
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10.4 Capacity

LEARNING OBJECTIVES

�� 3J@ANOP=J@�PD=P�EJB=JPO�I=U�=RKE@�PDAEN�?KJPN=?PO�SEPD�HEIEP=PEKJO�
�� 3J@ANOP=J@�PD=P�EJO=JA�KN�EJPKTE?=PA@�LAKLHA�I=U�=RKE@�PDAEN�?KJPN=?PO

SEPD�HEIEP=PEKJO�
�� 3J@ANOP=J@�PDA�ATPAJP�PK�SDE?D�?KJPN=?PO�I=@A�>U�IAJP=HHU�EHH�LANOKJO

=NA�RKE@=>HA�RKE@�KN�ABBA?PERAHU�AJBKN?A=>HA�
�� 0A?KCJEVA�PD=P�?KJPN=?PO�I=@A�>U�EJPKTE?=PA@�LANOKJO�I=U�>A�RKE@=>HA�

��?KJPN=?P�EO�=�IAAPEJC�KB�IEJ@O��'B�OKIAKJA�H=?GO�IAJP=H�?=L=?EPU�PK�QJ@ANOP=J@
SD=P�DA�EO�=OOAJPEJC�PK]KN�PD=P�DA�EO�=OOAJPEJC�PK�=JUPDEJC]EP�EO�QJNA=OKJ=>HA�PK
DKH@�DEI�PK�PDA�?KJOAMQAJ?AO�KB�DEO�=?P���P�?KIIKJ�H=S�PDANA�=NA�R=NEKQO�?H=OOAO�KB
LAKLHA�SDK�=NA�LNAOQIA@�PK�H=?G�PDA�NAMQEOEPA�?=L=?EPU��2DAOA�EJ?HQ@A�EJB=JPO
	IEJKNO
�PDA�IAJP=HHU�EHH�=J@�PDA�EJPKTE?=PA@�

Minors (or ÒInfantsÓ)
The General Rule

2DA�CAJAN=H�NQHA�EO�PDEO�minors �� 	KN�IKNA�HAC=HEOPE?=HHU�^infants �� _
�=NA�EJ�IKOP
OP=PAO�LANOKJO�UKQJCAN�PD=J�OARAJPAAJ�UA=NO�KH@��PDAU�?=J�=RKE@�PDAEN�?KJPN=?PO�QL
PK�=J@�SEPDEJ�=�NA=OKJ=>HA�PEIA�=BPAN�NA=?DEJC�I=FKNEPU�OQ>FA?P�PK�OKIA�AT?ALPEKJO
=J@�HEIEP=PEKJO��2DA�N=PEKJ=HA�DANA�EO�PD=P�EJB=JPO�@K�JKP�OP=J@�KJ�=J�AMQ=H�BKKPEJC
SEPD�=@QHPO�=J@�EP�EO�QJB=EN�PK�NAMQENA�PDAI�PK�=>E@A�>U�?KJPN=?PO�I=@A�SDAJ�PDAU
D=RA�EII=PQNA�FQ@CIAJP�

2DA�SKN@Ominor=J@infant=NA�IKOPHU�OUJKJUIKQO�>QP�JKP�AT=?PHU�JA?AOO=NEHU��'J
=�OP=PA�SDANA�PDA�HAC=H�=CA�PK�@NEJG�=H?KDKH�EO�PSAJPU�KJA�=�PSAJPU�UA=N�KH@�SKQH@
>A�=�IEJKN�>QP�JKP�=J�EJB=JP�>A?=QOA�EJB=J?U�EO�QJ@AN�AECDPAAJ����OARAJPAAJ�UA=N�
KH@�I=U�=RKE@�?KJPN=?PO�	QOQ=HHU
�>QP�=J�AECDPAAJ�UA=N�KH@�SDEHA�HAC=HHU�>KQJ@�PK
DEO�?KJPN=?PO�?=JJKP�HAC=HHU�@NEJG�=H?KDKH��1PNE?PHU�OLA=GEJC�PDA�>APPAN�PANI�BKN
KJA�SDK�I=U�=RKE@�DEO�?KJPN=?PO�EOinfant�ARAJ�PDKQCD�KB�?KQNOA�EJ�JKNI=H
OLA=GEJC�SA�PDEJG�KB�=J�EJB=JP�=O�=�>=>U�

2DAage of majority �� 	SDAJ�=�LANOKJ�EO�JK�HKJCAN�=J�EJB=JP�KN�=�IEJKN
�S=O
HKSANA@�EJ�=HH�OP=PAO�AT?ALP�+EOOEOOELLE�@QNEJC�PDA�����O�	PK�?KNNAOLKJ@�PK�PDA
2SAJPU�1ETPD��IAJ@IAJP�N=PEBEA@�EJ������CQ=N=JPAAEJC�PDA�NECDP�PK�RKPA�=P
AECDPAAJ
�BNKI�PSAJPU�KJA�PK�AEPDAN�AECDPAAJ�KN�JEJAPAAJ��*AC=H�NECDPO�BKN�PDKOA

���  =OE?=HHU�OUJKJUIKQO�SEPD
infant��=�UKQJC�LANOKJ�SDK�I=U
=RKE@�?KJPN=?PO�KJ�PD=P
=??KQJP�

��� ��LANOKJ�SDK�D=O�JKP�NA=?DA@
PDA�=CA�KB�I=FKNEPU�=J@�SDK
I=U�	QOQ=HHU
�=RKE@�?KJPN=?PO
KJ�PD=P�=??KQJP�

��� 5DAJ�=�LANOKJ�EO�KH@�AJKQCD�PK
I=GA�DEO�KN�DAN�?KJPN=?PO
QJ=RKE@=>HA�KJ�=??KQJP�KB�=CA�
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���



QJ@AN�PSAJPU�KJA�NAI=EJ�=I>ECQKQO�DKSARAN���HPDKQCD�AECDPAAJ�UA=N�KH@O�I=U
=OOAJP�PK�>EJ@EJC�?KJPN=?PO�JKP�=HH�?NA@EPKNO�=J@�H=J@HKN@O�>AHEARA�EP�=J@�PDAU�I=U
NAMQENA�L=NAJPO�PK�?KOECJ��$KN�PDKOA�QJ@AN�PSAJPU�KJA�PDANA�=NA�=HOK�HAC=H
EILA@EIAJPO�PK�DKH@EJC�?ANP=EJ�GEJ@O�KB�FK>O�OECJEJC�?ANP=EJ�GEJ@O�KB�?KJPN=?PO
I=NNUEJC�HA=REJC�DKIA�=J@�@NEJGEJC�=H?KDKH��2DANA�EO�=O�UAP�JK�QJEBKNI�OAP�KB
NQHAO�

2DA�AT=?P�@=U�KJ�SDE?D�PDA�@EO=>EHEPU�KB�IEJKNEPU�R=JEODAO�=HOK�R=NEAO��2DA�KH@
?KIIKJ�H=S�NQHA�LQP�EP�KJ�PDA�@=U�>ABKNA�PDA�PSAJPU�BENOP�>ENPD@=U��+=JU�OP=PAO
D=RA�?D=JCA@�PDEO�NQHA�OK�PD=P�I=FKNEPU�?KIIAJ?AO�KJ�PDA�@=U�KB�PDA�AECDPAAJPD
>ENPD@=U�

�J�EJB=JPaO�?KJPN=?P�EO�RKE@=>HA�JKP�RKE@���J�EJB=JP�SEODEJC�PK�=RKE@�PDA�?KJPN=?P
JAA@�@K�JKPDEJC�LKOEPERA�PK�@EO=BBENI��2DA�@ABAJOA�KB�EJB=J?U�PK�=�H=SOQEP�EO
OQBBE?EAJP��=HPDKQCD�PDA�=@QHP�?=JJKP�AJBKN?A�PDA�?KJPN=?P�PDA�EJB=JP�?=J�	SDE?D�EO
SDU�EP�EO�O=E@�PK�>A�RKE@=>HA�JKP�RKE@
�

Exceptions and Complications

2DANA�=NA�AT?ALPEKJO�=J@�?KILHE?=PEKJO�DANA��5A�?=HH�KQP�OET�KB�PDAI�

Necessities

$ENOP�=O�=J�AT?ALPEKJ�PK�PDA�CAJAN=H�NQHA�EJB=JPO�=NA�CAJAN=HHU�HE=>HA�BKN�PDA
NA=OKJ=>HA�?KOP�KB�JA?AOOEPEAO�	BKN�PDA�NA=OKJ�PD=P�@AJUEJC�PDAI�PDA�NECDP�PK
?KJPN=?P�BKN�JA?AOOEPEAO�SKQH@�D=NI�PDAI�JKP�LNKPA?P�PDAI
���P�?KIIKJ�H=S�=
JA?AOOEPU�S=O�@ABEJA@�=O�BKK@�IA@E?EJA�?HKPDEJC�KN�ODAHPAN��'J�NA?AJP�UA=NO
DKSARAN�PDA�?KQNPO�D=RA�ATL=J@A@�PDA�?KJ?ALP�OK�PD=P�EJ�I=JU�OP=PAO�PK@=U
JA?AOOEPEAO�EJ?HQ@A�LNKLANPU�=J@�OANRE?AO�PD=P�SEHH�AJ=>HA�PDA�EJB=JP�PK�A=NJ�=�HEREJC
=J@�PK�LNKRE@A�BKN�PDKOA�@ALAJ@AJP�KJ�DEI��'B�PDA�?KJPN=?P�EO�ATA?QPKNU�PDA�EJB=JP
?=J�OEILHU�@EO=BBENI��'B�PDA�?KJPN=?P�D=O�>AAJ�ATA?QPA@�DKSARAN�PDA�EJB=JP�IQOP
B=?A�IKNA�KJANKQO�?KJOAMQAJ?AO���HPDKQCD�DA�SEHH�JKP�>A�NAMQENA@�PK�LANBKNI
QJ@AN�PDA�?KJPN=?P�DA�SEHH�>A�HE=>HA�QJ@AN�=�PDAKNU�KB�^MQ=OE�?KJPN=?P_�BKN�PDA
NA=OKJ=>HA�R=HQA�KB�PDA�JA?AOOEPU��'JGastonia Personnel Corp. v. Rogers�=J
AI=J?EL=PA@�EJB=JP�JEJAPAAJ�UA=NO�KH@�	>ABKNA�PDA�=CA�KB�IEJKNEPU�S=O�NA@Q?A@

JAA@A@�AILHKUIAJP��DA�?KJPN=?PA@�SEPD�=�LANOKJJAH�?KIL=JU�PK�BEJ@�DEI�=�FK>�BKN
SDE?D�EP�SKQH@�?D=NCA�DEI�=�BAA�Gastonia Personnel Corp. v. Rogers�����1�#��@����	,�!�
����
� 2DA�?KIL=JU�@E@�BEJ@�DEI�=�FK>�=J@�SDAJ�DA�=PPAILPA@�PK�@EO=BBENI�DEO
HE=>EHEPU�BKN�L=UIAJP�KJ�PDA�CNKQJ@O�KB�EJB=J?U�PDA�,KNPD�!=NKHEJ=�?KQNP�NQHA@
=C=EJOP�DEI�DKH@EJC�PD=P�PDA�?KJ?ALPO�KB�JA?AOOEPEAO�^ODKQH@�>A�AJH=NCA@�PK�EJ?HQ@A
OQ?D[OANRE?AO�=O�=NA�NA=OKJ=>HA�=J@�JA?AOO=NU�PK�AJ=>HA�PDA�EJB=JP�PK�A=NJ�PDA
IKJAU�NAMQENA@�PK�LNKRE@A�PDA�JA?AOOEPEAO�KB�HEBA�BKN�DEIOAHB_�=J@�DEO�@ALAJ@AJPO�
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Nonvoidable Contracts

1A?KJ@�OP=PA�OP=PQPAO�R=NEKQOHU�LNKDE>EP�@EO=BBENI=PEKJ�BKN�OQ?D�?KJPN=?PO�=O
EJOQN=J?A�A@Q?=PEKJ�KN�IA@E?=H�?=NA�>KJ@EJC�=CNAAIAJPO�OPK?GO�KN�>=JG
=??KQJPO��'J�=@@EPEKJ�=J�EJB=JP�SEHH�HKOA�DAN�LKSAN�PK�=RKE@�PDA�?KJPN=?P�EB�PDA
NECDPO�KB�PDEN@�L=NPEAO�EJPANRAJA��0K>ANP=�=J�EJB=JP�OAHHO�=�?=N�PK�-OS=H@��-OS=H@�EJ
PQNJ�ODKNPHU�PDANA=BPAN�OAHHO�EP�PK� UANO�SDK�GJKSO�JKPDEJC�KB�0K>ANP=��+=U
0K>ANP=]OPEHH�=J�EJB=JP]NA?KRAN�EP�BNKI� UANO��,K��PDA�NECDPO�KB�PDA�PDEN@�L=NPU
D=RA�EJPANRAJA@��2K�=HHKS�PDA�EJB=JP�OAHHAN�NA?KRANU�EJ�PDEO�OEPQ=PEKJ�SKQH@
QJ@ANIEJA�B=EPD�EJ�?KIIAN?E=H�PN=JO=?PEKJO�

Misrepresentation of Age

��PDEN@�AT?ALPEKJ�EJRKHRAO�IEONALNAOAJP=PEKJ�KB�=CA��!ANP=EJHU�PD=P�PDA�=@QHP
NA=OKJ=>HU�>AHEARA@�PDA�EJB=JP�S=O�=J�=@QHP�EO�KB�JK�?KJOAMQAJ?A�EJ�=�?KJPN=?P�OQEP�
'J�I=JU�OP=PAO�=J�EJB=JP�I=U�IEONALNAOAJP�DEO�=CA�=J@�@EO=BBENI�EJ�=??KN@=J?A
SEPD�PDA�CAJAN=H�NQHA�� QP�EP�@ALAJ@O��'B�=J�EJB=JP�=BBENI=PERAHU�HEAO�=>KQP�DEO�=CA
PDA�PNAJ@�EO�PK�@AJU�@EO=BBENI=PEKJ����+E?DEC=J�OP=PQPA�BKN�EJOP=J?A�LNKDE>EPO�=J
EJB=JP�BNKI�@EO=BBENIEJC�EB�DA�D=O�OECJA@�=�^OAL=N=PA�EJOPNQIAJP�?KJP=EJEJC�KJHU
PDA�OP=PAIAJP�KB�=CA�@=PA�KB�OECJEJC�=J@�PDA�OECJ=PQNA�_��J@�OKIA�OP=PAO�AOPKL�DEI
BNKI�?H=EIEJC�PK�>A�=J�EJB=JP�ARAJ�EB�DA�HAOO�ATLNAOOHU�B=HOAHU�NALNAOAJPA@�DEIOAHB�=O
=J�=@QHP��#OPKLLAH�EO�=�NABQO=H�>U�PDA�?KQNPO�KJ�AMQEP=>HA�CNKQJ@O�PK�=HHKS�=�LANOKJ
PK�AO?=LA�HE=>EHEPU�KJ�=J�KPDANSEOA�R=HE@�@ABAJOA��QJHAOO�PDA�EJB=JP�?=J�NAPQNJ�PDA
?KJOE@AN=PEKJ�PDA�?KJPN=?P�SEHH�>A�AJBKN?A@��'P�EO�=�MQAOPEKJ�KB�B=?P�DKS�B=N�=
JKJATLNAOO�	=J�EILHEA@
�IEONALNAOAJP=PEKJ�SEHH�>A�=HHKSA@�PK�CK�>ABKNA�EP�EO
?KJOE@ANA@�OK�?HA=NHU�IEOHA=@EJC�=O�PK�N=JCA�EJPK�PDA�LNKDE>EPA@�=NA=��1KIA�OP=PAO
DKH@�PDA�EJB=JP�HE=>HA�BKN�@=I=CAO�BKN�PDA�PKNP�KB�IEONALNAOAJP=PEKJ�>QP�KPDANO�@K
JKP���O�5EHHE=I�.NKOOAN�PDA�JKPA@�PKNPO�O?DKH=N�O=E@�KB�?=OAO�L=UEJC�JK�=PPAJPEKJ�PK
=J�EJB=JPaO�HUEJC�=>KQP�DEO�=CA�^2DA�ABBA?P�KB�PDA�@A?EOEKJO�NABQOEJC�PK�NA?KCJEVA
PKNP�HE=>EHEPU�BKN�IEONALNAOAJP=PEKJ�EO�PK�?NA=PA�=�LNEREHACA@�?H=OO�KB�HE=NO�SDK�=NA�=
CNA=P�PNKQ>HA�PK�PDA�>QOEJAOO�SKNH@�_5EHHE=I�*��.NKOOANHandbook of the Law of Torts
�PD�A@��	1P��.=QH�+,��5AOP�����
�����

Ratification

$KQNPD�SDAJ�PDA�EJB=JP�>A?KIAO�=J�=@QHP�ODA�D=O�PSK�?DKE?AO��ODA�I=U�N=PEBU�PDA
?KJPN=?P�KN�@EO=BBENI�EP��1DA�I=U�N=PEBU�ATLHE?EPHU��JK�BQNPDAN�?KJOE@AN=PEKJ�EO
JA?AOO=NU��1DA�I=U�=HOK�@K�OK�>U�EILHE?=PEKJ]BKN�EJOP=J?A�>U�?KJPEJQEJC�PK�I=GA
L=UIAJPO�KN�NAP=EJEJC�CKK@O�BKN�=J�QJNA=OKJ=>HA�LANEK@�KB�PEIA��'B�PDA�?DEH@�D=O�JKP
@EO=BBENIA@�PDA�?KJPN=?P�SDEHA�OPEHH�=J�EJB=JP�ODA�I=U�@K�OK�SEPDEJ�=�NA=OKJ=>HA
PEIA�=BPAN�NA=?DEJC�I=FKNEPU��SD=P�EO�=�^NA=OKJ=>HA�PEIA_�@ALAJ@O�KJ�PDA
?EN?QIOP=J?AO�
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Duty to Return Consideration Received

$EBPD�EJ�IKOP�?=OAO�KB�@EO=RKS=H�PDA�EJB=JPaO�KJHU�K>HEC=PEKJ�EO�PK�NAPQNJ�PDA�CKK@O
	EB�DA�OPEHH�D=O�PDAI
�KN�NAL=U�PDA�?KJOE@AN=PEKJ�	QJHAOO�EP�D=O�>AAJ�@EOOEL=PA@
��DA
@KAO�JKP�D=RA�PK�=??KQJP�BKN�SD=P�DA�S=OPA@�?KJOQIA@�KN�@=I=CA@�@QNEJC�PDA
?KJPN=?P�� QP�OEJ?A�PDA�=CA�KB�I=FKNEPU�D=O�>AAJ�HKSANA@�PK�AECDPAAJ�KN�JEJAPAAJ
SDAJ�IKOP�UKQJC�LAKLHA�D=RA�CN=@Q=PA@�BNKI�DECD�O?DKKH�OKIA�?KQNPO�NAMQENA�EB
=LLNKLNE=PA�PK�=RKE@�EJFQOPE?A�PK�PDA�=@QHP�PD=P�PDA�EJB=JP�=??KQJP�BKN�SD=P�DA�CKP�
	'J Dodson v. Shrader�PDA�OQLNAIA�?KQNP�KB�2AJJAOOAA�DAH@�PD=P�=J�EJB=JP�SKQH@]EB
PDA�?KJPN=?P�S=O�B=EN]D=RA�PK�L=U�BKN�PDA�LE?GQL�PNQ?G�DA�>KQCDP�=J@
SNA?GA@�
Dodson v. Shrader�����1�5��@�����	2AJJ������
�

Tort Connected with a Contract

1ETPD�PDA�CAJAN=H�NQHA�EO�PD=P�EJB=JPO�=NA�HE=>HA�BKN�PDAEN�PKNPO�	A�C��=OO=QHP�PNAOL=OO
JQEO=J?A�JACHECAJ?A
�QJHAOO�PDA�PKNP�OQEP�EO�KJHU�=J�EJ@ENA?P�IAPDK@�KB�AJBKN?EJC�=
?KJPN=?P��&AJNU�=CA�OARAJPAAJ�DKH@O�DEIOAHB�KQP�PK�>A�=�?KILAPAJP�IA?D=JE?��&A�EO
L=E@������PK�KRAND=QH� =GANaO�AJCEJA�>QP�DA�@KAO�=�?=NAHAOO�FK>�=J@�PDA�AJCEJA�EO
OANEKQOHU�@=I=CA@��&A�KBBANO�PK�NAPQNJ�PDA������>QP�@EO=BBENIO�=JU�BQNPDAN
?KJPN=?PQ=H�HE=>EHEPU��!=J� =GAN�OQA�DEI�BKN�DEO�JACHECAJ?A�=�PKNP��,K�>A?=QOA�OQ?D
=�OQEP�SKQH@�>A�PK�AJBKN?A�PDA�?KJPN=?P�

Persons Who Are Mentally Ill or Intoxicated
Mentally Ill Persons

2DA�CAJAN=H�NQHA�EO�PD=P�=�?KJPN=?P�I=@A�>U�LANOKJ�SDK�EO�IAJP=HHU�EHH�EO�RKE@=>HA�>U
PDA�LANOKJ�SDAJ�ODA�NAC=EJO�DAN�O=JEPU�KN�=O�=LLNKLNE=PA�>U�=�CQ=N@E=J��'B
PDKQCD�=�CQ=N@E=J�D=O�>AAJ�HAC=HHU�=LLKEJPA@�BKN�=�LANOKJ�SDK�EO�IAJP=HHU�EHH�=JU
?KJPN=?P�I=@A�>U�PDA�IAJP=HHU�EHH�LANOKJ�EO�RKE@�>QP�I=U�JARANPDAHAOO�>A�N=PEBEA@�>U
PDA�S=N@�	PDA�EJ?KILAPAJP�LANOKJ�SDK�EO�QJ@AN�=�CQ=N@E=JODEL
�QLKJ�NAC=EJEJC
O=JEPU�KN�>U�PDA�CQ=N@E=J�0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ����

&KSARAN�EB�PDA�?KJPN=?P�S=O�BKN�=�JA?AOOEPU�PDA�KPDAN�L=NPU�I=U�D=RA�=�R=HE@�?H=EI
=C=EJOP�PDA�AOP=PA�KB�PDA�KJA�SDK�EO�IAJP=HHU�EHH�EJ�KN@AN�PK�LNARAJP�QJFQOP
AJNE?DIAJP��'J�KPDAN�?=OAO�SDAPDAN�=�?KQNP�SEHH�AJBKN?A�=�?KJPN=?P�I=@A�SEPD�=
LANOKJ�SDK�EO�IAJP=HHU�EHH�@ALAJ@O�KJ�PDA�?EN?QIOP=J?AO��-JHU�EB�PDA�IAJP=H�EHHJAOO
EIL=ENO�PDA�?KILAPAJ?A�KB�PDA�LANOKJ�EJ�PDA�L=NPE?QH=N�PN=JO=?PEKJ�?=J�PDA�?KJPN=?P
>A�=RKE@A@��PDA�PAOP�EO�SDAPDAN�PDA�LANOKJ�QJ@ANOPKK@�PDA�J=PQNA�KB�PDA�>QOEJAOO�=P
D=J@��3LKJ�=RKE@=J?A�PDA�IAJP=HHU�EHH�LANOKJ�IQOP�NAPQNJ�=JU�LNKLANPU�EJ�DAN
LKOOAOOEKJ���J@�EB�PDA�?KJPN=?P�S=O�B=EN�=J@�PDA�KPDAN�L=NPU�D=@�JK�GJKSHA@CA�KB
PDA�IAJP=H�EHHJAOO�PDA�?KQNP�D=O�PDA�LKSAN�PK�KN@AN�KPDAN�NAHEAB�
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Intoxicated Persons

'B�=�LANOKJ�EO�OK�@NQJG�PD=P�DA�D=O�JK�=S=NAJAOO�KB�DEO�=?PO�=J@�EB�PDA�KPDAN�LANOKJ
GJKSO�PDEO�PDANA�EO�JK�?KJPN=?P��2DA�EJPKTE?=PA@�LANOKJ�EO�K>HEC=PA@�PK�NABQJ@�PDA
?KJOE@AN=PEKJ�PK�PDA�KPDAN�L=NPU�QJHAOO�DA�@EOOEL=PA@�EP�@QNEJC�DEO�@NQJGAJJAOO��'B
PDA�KPDAN�LANOKJ�EO�QJ=S=NA�KB�DEO�EJPKTE?=PA@�OP=PA�DKSARAN�=J�KBBAN�KN
=??ALP=J?A�KB�B=EN�PANIO�I=JEBAOPEJC�=OOAJP�EO�>EJ@EJC�

'B�=�LANOKJ�EO�KJHU�L=NPE=HHU�EJA>NE=PA@�=J@�D=O�OKIA�QJ@ANOP=J@EJC�KB�DEO�=?PEKJO
^=RKE@=J?A�@ALAJ@O�KJ�=�ODKSEJC�PD=P�PDA�KPDAN�L=NPU�EJ@Q?A@�PDA�@NQJGAJJAOO�KN
PD=P�PDA�?KJOE@AN=PEKJ�S=O�EJ=@AMQ=PA�KN�PD=P�PDA�PN=JO=?PEKJ�@AL=NPA@�BNKI�PDA
JKNI=H�L=PPANJ�KB�OEIEH=N�PN=JO=?PEKJO��EB�PDA�L=NPE?QH=N�PN=JO=?PEKJ�EO�KJA�SDE?D�=
NA=OKJ=>HU�?KILAPAJP�LANOKJ�IECDP�D=RA�I=@A�EP�?=JJKP�>A�=RKE@A@�ARAJ�PDKQCD
AJPENAHU�ATA?QPKNU�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ���	>
���LANOKJ�SDK
S=O�EJPKTE?=PA@�=P�PDA�PEIA�DA�I=@A�PDA�?KJPN=?P�I=U�JARANPDAHAOO�OQ>OAMQAJPHU
N=PEBU�EP��2DQO�SDANA�+ANREJ�&UH=J@�OARAN=H�PEIAO�EJRKHQJP=NEHU�?KIIEPPA@�BKN
=H?KDKHEOI�ATA?QPA@�=�LNKIEOOKNU�JKPA�EJ�=J�=H?KDKHE?�OPQLKN�>QP�H=PAN�SDEHA
OK>AN�L=E@�PDA�EJPANAOP�KJ�PDA�L=OP�@QA�JKPA�DA�S=O�@AJEA@�PDA�@ABAJOA�KB
EJPKTE?=PEKJ��PDA�?KQNP�O=E@�DA�D=@�N=PEBEA@�DEO�?KJPN=?P�First State Bank of Sinai v.
Hyland�����,�5��@�����	1�"������
� 'J�=JU�ARAJP�EJPKTE?=PA@�EO�=�@EOB=RKNA@�@ABAJOA
KJ�LQ>HE?�LKHE?U�CNKQJ@O�

KEY TAKEAWAY

'JB=JPO�I=U�CAJAN=HHU�@EO=BBENI�PDAEN�?KJPN=?PO�QL�PK�I=FKNEPU�=J@�SEPDEJ�=
NA=OKJ=>HA�PEIA�=BPANS=N@�>QP�PDA�NQHA�EO�OQ>FA?P�PK�OKIA�AT?ALPEKJO�=J@
?KILHE?=PEKJO��JA?AOOEPEAO�?KJPN=?PO�I=@A�JKJRKE@=>HA�>U�OP=PQPA
IEONALNAOAJP=PEKJ�KB�=CA�ATPAJP�KB�@QPU�PK�NAPQNJ�?KJOE@AN=PEKJ
N=PEBE?=PEKJ�=J@�=�PKNP�?KJJA?PA@�SEPD�PDA�?KJPN=?P�=NA�=IKJC�PDAOA
AT?ALPEKJO�

!KJPN=?PO�I=@A�>U�EJO=JA�KN�EJPKTE?=PA@�LAKLHA�=NA�RKE@=>HA�SDAJ�PDA
LANOKJ�NAC=EJO�?KILAPAJ?U����?KJPN=?P�I=@A�>U�=�LANOKJ�QJ@AN
CQ=N@E=JODEL�EO�RKE@�>QP�PDA�AOP=PA�SEHH�>A�HE=>HA�BKN�JA?AOOEPEAO����?KJPN=?P
I=@A�SDEHA�EJO=JA�KN�EJPKTE?=PA@�I=U�>A�N=PEBEA@�
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EXERCISES

�� 'R=N�=J�EJB=JP�>KQCDP�=�QOA@�?=N]JKP�=�JA?AOOEPU]BKN��������1AHHAN
PKKG�=@R=JP=CA�KB�'R=NaO�EJB=J?U��PDA�?=N�S=O�NA=HHU�SKNPD�KJHU�������
!=J�'R=N�GAAL�PDA�?=N�>QP�@EO?H=EI�HE=>EHEPU�BKN�PDA�������@EBBANAJ?A�

�� 'B�'R=N�>KQCDP�PDA�?=N�=J@�EP�S=O�=�JA?AOOEPU�?KQH@�DA�@EO?H=EI�HE=>EHEPU
BKN�PDA�������

�� �HE?A��?A�BKQJ@�DAN�=@QHP�OKJaO�!DNEOPI=O�OPK?GEJC��+NO���?A�DANOAHB�D=@
I=@A�EP�BEBPU�UA=NO�>ABKNA��'P�S=O�?KJOE@AN=>HU�@APANEKN=PA@��'O=>AH
OETPAAJ�D=J@U�SEPD�GJEPPEJC�=CNAA@�PK�NAGJEP�EP�BKN������SDE?D�+NO���?A
L=E@�EJ�=@R=J?A��'O=>AH�NACNAPP=>HU�HKOP�PDA�OPK?GEJC��1DA�NAPQNJA@�PDA
�����PK�+NO���?A�SDK�S=O�RANU�QLOAP��+=U�+NO���?A�JKS�OQA�'O=>AH�BKN
PDA�HKOO�KB�PDA�OPK?GEJC�	?KJRANOEKJ
�=J@�AIKPEKJ=H�@EOPNAOO�

�� 5DU�EO�RKHQJP=NU�EJPKTE?=PEKJ�=�@EOB=RKNA@�@ABAJOA�
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10.5 Cases

Undue Influence

&K@CA�R��1DA=

����1�#��@����	1�!������


 N=EHOBKN@�(�

'J�PDEO�AMQEP=>HA�=?PEKJ�PDA�?EN?QEP�?KQNP�@A?NAA@�OLA?EBE?�LANBKNI=J?A�KB�=�?KJPN=?P
BKN�PDA�O=HA�KB�H=J@�=J@�PDA�@ABAJ@=JP�D=O�=LLA=HA@��2DA�LH=EJPEBB�EO�=�LDUOE?E=J�=J@
PDA�?KJPN=?P�S=O�LNAL=NA@�=J@�ATA?QPA@�EJ�DEO�IA@E?=H�KBBE?A�KJ��QCQOP���������
2DA�@ABAJ@=JP�D=@�>AAJ�LH=EJPEBBaO�L=PEAJP�BKN�=�JQI>AN�KB�UA=NO��-J�PDA�?KJPN=?P
@=PA�DA�S=O�OARAJPU�BERA�UA=NO�KB�=CA�S=O�=J�EJA>NE=PA�KB�HKJC�OP=J@EJC�=J@�S=O
=BBHE?PA@�>U�CNEARKQO�?DNKJE?�EHHJAOOAO�EJ?HQ@EJC�=NPANEKO?HANKOEO�?ENNDKOEO�KB�PDA
HERAN�JAQNEPEOAO�=NPDNEPEO�KB�PDA�OLEJA�=J@�DEL�=J@�R=NE?KOA�RAEJO�KB�PDA�HACO��2DAOA
=BBHE?PEKJO�=J@�KPDANO�NAMQENA@�?KJOP=JP�IA@E?=PEKJ�=J@�BNAMQAJP�IA@E?=H�=PPAJPEKJ
=J@�NAJ@ANA@�DEI�EJBENI�KB�>K@U�=J@�IEJ@�=HPDKQCD�JKP�PK�PDA�LKEJP�KB
EJ?KILAPAJ?U�PK�?KJPN=?P�

"QNEJC�PDA�LANEK@�EIIA@E=PAHU�>ABKNA�=J@�=BPAN��QCQOP���������%AKNCA����1DA=�PDA
@ABAJ@=JP�S=O�OQBBANEJC�=�CNA=P�@A=H�KB�L=EJ�EJ�DEO�>=?G�=J@�DEL�=J@�S=O�D=REJC
@EBBE?QHPU�EJ�RKE@EJC��&A�S=O�=PPAJ@A@�LNKBAOOEKJ=HHU�>U�PDA�LH=EJPEBB�"N��(KOALD
&K@CA�AEPDAN�=P�PDA�1DA=�DKIA�=P�PDA�@K?PKNaO�KBBE?A�KN�EJ�PDA�DKOLEP=H�=P�HA=OP�KJ?A
A=?D�@=U�BNKI��QCQOP���PDNKQCD��QCQOP���������AT?ALP�BKN��QCQOP�����2DA�?KJPN=?P
S=O�OECJA@�@QNEJC�PDA�IKNJEJC�KB��QCQOP�����-JA�KB�"N��&K@CAaO�BNAMQAJP�DKQOA
?=HHO�S=O�I=@A�KJ�PDA�=BPANJKKJ�KB�PD=P�@=U�=J@�+N��1DA=�S=O�=@IEPPA@�PK�PDA
DKOLEP=H�KJ��QCQOP����SDANA�DA�NAI=EJA@�QJPEH��QCQOP����

+N��1DA=�S=O�OAL=N=PA@�BNKI�DEO�SEBA�=J@�HERA@�=HKJA��&A�S=O�@ALAJ@AJP�QLKJ�"N�
&K@CA�BKN�DKQOA�?=HHO�SDE?D�SANA�JAA@A@�BNKI�PEIA�PK�PEIA��&EO�NAH=PEKJODEL�SEPD
DEO�LDUOE?E=J�SDK�OKIAPEIAO�REOEPA@�DEI�=O�=�BNEAJ@�=J@�K??=OEKJ=HHU�LANBKNIA@
JKJ�LNKBAOOEKJ=H�OANRE?AO�BKN�DEI�S=O�?HKOAN�PD=J�KN@EJ=NEHU�=NEOAO�BNKI�PD=P�KB
L=PEAJP�=J@�LDUOE?E=J�[

^5DANA�=�LDUOE?E=J�NACQH=NHU�PNA=PO�=�?DNKJE?=HHU�EHH�LANOKJ�KRAN�=�LANEK@�KB�PSK
UA=NO�=�?KJBE@AJPE=H�NAH=PEKJODEL�EO�AOP=>HEODA@�N=EOEJC�=�LNAOQILPEKJ�PD=P�BEJ=J?E=H
@A=HEJCO�>APSAAJ�PDAI�=NA�BN=Q@QHAJP�_�9!EP=PEKJ;
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������=?NA�PN=?P�KB�H=J@�JA=N�+N��1DA=aO�DKIA�=@F=?AJP�PK�H=J@�SDE?D�S=O�>AEJC
@ARAHKLA@�=O�NAOE@AJPE=H�LNKLANPU�S=O�KJA�KB�DEO�IKOP�R=HQ=>HA�=J@�NA=@EHU�O=H=>HA
=OOAPO��'J������PDA�@ARAHKLAN�KB�PDEO�?KJPECQKQO�H=J@�D=@�ATLNAOOA@�PK�+N��1DA=�=J
EJPANAOP�EJ�EP�=P����������LAN�=?NA����BENI�KBBAN�KB�PDEO�=IKQJP�S=O�I=@A�EJ
,KRAI>AN������=J@�S=O�NABQOA@�>U�+N��1DA=�KJ�PDA�=@RE?A�KB�DEO�OKJ�EJ�H=S�PD=P
PDA�LNKLANPU�S=O�SKNPD�=P�HA=OP����������LAN�=?NA��,ACKPE=PEKJO�>APSAAJ�PDA
@ARAHKLAN�=J@�+N��0=JO@AHH�?KIIAJ?A@�=P�PD=P�PEIA�=J@�SANA�EJ�LNKCNAOO�SDAJ�+N�
1DA=�=P�PDA�EJOP=J?A�KB�"N��&K@CA�=J@�SEPDKQP�?KJOQHPEJC�+N��0=JO@AHH�KN�=JUKJA
AHOA�OECJA@�PDA�?KJPN=?P�KB��QCQOP����������3J@AN�PDEO�?KJPN=?P�"N��&K@CA�?H=EIO
PDA�NECDP�PK�LQN?D=OA�PSAJPU�?DKE?A�=?NAO�KB�PDA�����=?NA�PN=?P�BKN�=�?KJOE@AN=PEKJ
?=H?QH=PA@�>U�PDA�?EN?QEP�?KQNP�PK�>A�PDA�AMQER=HAJP�KB���������LAN�=?NA��2DA�I=NGAP
R=HQA�KB�PDA�H=J@�KJ�PDA�?KJPN=?P�@=PA�D=O�>AAJ�BETA@�>U�=J�QJ=LLA=HA@�BEJ@EJC�KB
PDA�I=OPAN�=P����������LAN�=?NA�[

2DA�?KJOE@AN=PEKJ�S=O�ATLNAOOA@�EJ�PDA�?KJPN=?P�>APSAAJ�"N��&K@CA�=J@�+N��1DA=�=O
BKHHKSO�

2DA�LQN?D=OA�LNE?A�>AEJC�	!=@EHH=?�!KQLA�"A4EHHA�����
������������"KHH=NO�KJ�PDA
BKHHKSEJC�PANIO��"N��(KOALD�&K@CA�PK�CERA�PK�+N��%AKNCA�1DA=�=�JAS�������?KQLA
"A4EHHA�!=@EHH=?�SDE?D�EO�PK�>A�NACEOPANA@�EJ�J=IA�KB�+N��%AKNCA����1DA=�=P
=>OKHQPAHU�JK�?KOP�PK�DEI��'J�NAPQNJ�+N��1DA=�SEHH�CERA�PK�"N��(KA�&K@CA�DEO�����
!=@EHH=?�?KQLA�"A4EHHA�=J@�OD=HH�PN=JOBAN�PEPHA�KB�PDEO�RADE?HA�PK�"N��&K@CA��$QNPDAN
"N��(KOALD�&K@CA�SEHH�L=U�PK�+N��%AKNCA����1DA=�PDA�>=H=J?A�KB����������BKN�PDA���
=?NAO�KB�H=J@�@AO?NE>A@�=>KRA�OQ>FA?P�PK�OQNRAU�PEPHA�?DA?G�HAOO�P=TAO�KJ�LQN?D=OA
KB�RADE?HA�

"N��&K@CA�S=O�BQHHU�=S=NA�KB�+N��1DA=aO�BEJ=J?E=H�PNKQ>HAO�PDA�HEAJO�KJ�DEO�LNKLANPU
=J@�DEO�OKJ�EJ�H=SaO�ABBKNPO�EJ�DEO�>AD=HB��&A�S=O�=HOK�=S=NA�KB�DEO�L=PEAJPaO
LNA@EHA?PEKJ�BKN�JAS�!=@EHH=?O���HPDKQCD�DA�S=O�JKP�K>HEC=PA@�PK�@K�OK�QJPEH�PDA
LNKLANPU�S=O�?HA=NA@�KB�HEAJO�SDE?D�S=O�JKP�=??KILHEODA@�QJPEH�PDA�BKHHKSEJC�(QJA
"N��&K@CA�D=OPAJA@�PK�LQN?D=OA�=������!=@EHH=?�!KQLA�"A4EHHA�=J@�@AHERANA@�EP�PK
+N��1DA=�KJ�PDA�@=U�=BPAN�DEO�@EO?D=NCA�BNKI�PDA�DKOLEP=H�KJ��QCQOP����������'B�DA
=?PA@�EJ�D=OPA�EJ�=J�ABBKNP�PK�BKNPEBU�SD=P�DA�IQOP�D=RA�NA=HEVA@�S=O�=�@Q>EKQO
?KJPN=?P�DA�D=O�OK�B=N�OQ??AA@A@�[

2DA�?=OA�=P�D=J@�EO�=PPAJ@A@�>U�CNKOO�EJ=@AMQ=?U�KB�?KJOE@AN=PEKJ�OANEKQO
EIL=ENIAJP�KB�PDA�CN=JPKNaO�IAJP=HEPU�BNKI�=CA�EJPAILAN=J?A�=J@�@EOA=OA�=J@�=
?KJBE@AJPE=H�NAH=PEKJODEL�>APSAAJ�PDA�CN=JPAA�=J@�CN=JPKN��&=O�PDA�OPNKJC
LNAOQILPEKJ�KB�REPE=PEJC�QJB=ENJAOO�=NEOEJC�BNKI�PDEO�?KI>EJ=PEKJ�KB�?EN?QIOP=J?AO
>AAJ�KRAN?KIA�>U�PDA�ARE@AJ?A��5A�IQOP�?KJ?HQ@A�PD=P�EP�D=O�JKP��2DA�NA?KN@�EO
@ARKE@�KB�=JU�ARE@AJ?A�OQCCAOPEJC�=�NA=OKJ�?KIL=PE>HA�SEPD�B=ENJAOO�BKN�+N��1DA=aO
=OOAJP�PK�OK�@EO=@R=JP=CAKQO�=�>=NC=EJ��"EO=@R=JP=CAKQO�JKP�KJHU�>A?=QOA�KB�PDA
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CNKOO�@EOL=NEPU�>APSAAJ�?KJOE@AN=PEKJ�=J@�R=HQA�>QP�>A?=QOA�KB�PDA�LKOOE>EHEPU�PD=P
PDA�O=HA�SKQH@�EILA@A�PDA�EILKNP=JP�JACKPE=PEKJO�EJ�SDE?D�+N��0=JO@AHH�S=O
AJC=CA@��3JHAOO�DEO�IAIKNU�B=EHA@�DEI�+N��1DA=�GJAS�PD=P�DEO�OKJ�EJ�H=S�ATLA?PA@
PK�OAHH�PDA�����=?NA�PN=?P�BKN�=>KQP����������LAN�=?NA�=O�=J�EILKNP=JP�OPAL�PKS=N@
N=EOEJC�OQBBE?EAJP�BQJ@O�PK�O=PEOBU�PDA�P=T�=J@�FQ@CIAJP�HEAJO�=C=EJOP�PDA�1DA=
LNKLANPU��2DAOA�?EN?QIOP=J?AO�BQNJEOD�OPNKJC�ARE@AJ?A�PD=P�+N��1DA=aO�=OOAJP�PK�PDA
?KJPN=?P�SEPDKQP�OK�IQ?D�=O�JKPE?A�PK�+N��0=JO@AHH�S=O�JKP�PDA�LNK@Q?P�KB�=
@AHE>AN=PA�#TAN?EOA�KB�=J�EJBKNIA@�FQ@CIAJP�[

$EJ=HHU�KJ�PDEO�LD=OA�KB�PDA�?=OA�EP�SKQH@�>A�J=ERA�JKP�PK�NA?KCJEVA�PD=P�PDA�����
!=@EHH=?�S=O�QOA@�PK�AJPE?A�=�DECDHU�OQO?ALPE>HA�KH@�I=J�EJPK�=�D=N@�PN=@A��+N��1DA=
S=O�B=PQKQOHU�BKJ@�KB�JAS�!=@EHH=?O�>QP�S=O�=LL=NAJPHU�EJ?=L=>HA�KB�P=GEJC�?=NA�KB
KJA��&EO�KSJ������IK@AH�	DA�D=@�=HOK�D=@�=������IK@AH
�D=@�>AAJ�>=@HU�=>QOA@�
�??KN@EJC�PK�"N��&K@CA�EP�`OIAHHA@�HEGA�=�PKEHAP��������D=@�OARAN=H�BAJ@ANO�>QILA@
>QHHAP�DKHAO�EJ�PDA�PKL�=J@�PDA�?=N�S=O�FQOP�BEHPDU��������'P�S=O�=�N=PDAN�BKQH
?=N�a[)JKSEJC�PDA�?KJ@EPEKJ�KB�+N��1DA=aO�?=N�DEO�BEJ=J?E=H�LNA@E?=IAJP�=J@�PDA
=?PEREPEAO�KB�DEO�OKJ�EJ�H=S�EJ�DEO�>AD=HB�"N��&K@CA�QOA@�PDA�JAS�=QPKIK>EHA�=O�=
IA=JO�KB�EJBHQAJ?EJC�+N��1DA=�PK�=CNAA�PK�OAHH��2DA�IA=JO�S=O�?=H?QH=PA@�PK�>A?HKQ@
+N��1DA=aO�FQ@CIAJP�=J@�QJ@AN�PDA�?EN?QIOP=J?AO�EPO�QOA�S=O�QJB=EN�[

0ARANOA@�=J@�NAI=J@A@�

CASE QUESTIONS

�� 5DU�EO�EP�NAHAR=JP�PD=P�+N��1DA=�S=O�OAL=N=PA@�BNKI�DEO�SEBA�=J@�HERA@
=HKJA�

�� 5DU�EO�EP�NAHAR=JP�PD=P�EP�S=O�DEO�@K?PKN�SDK�?KJREJ?A@�DEI�PK�OAHH�PDA
NA=H�AOP=PA�

�� 5DU�@E@�PDA�@K?PKN�KBBAN�PDA�KH@�I=J�=�!=@EHH=?�=O�L=NP�KB�PDA�@A=H�
�� %AJAN=HHU�OLA=GEJC�EB�UKQ�=CNAA�PK�OAHH�UKQN�NA=H�AOP=PA�BKN�HAOO�PD=J�EPO

NA=H�R=HQA�PD=PaO�FQOP�=�QJEH=PAN=H�IEOP=GA�=J@�PDA�?KQNPO�SEHH�CN=JP�JK
NAHEAB��5D=PaO�@EBBANAJP�DANA�

Misrepresentation by Concealment

0AA@�R��)EJC

����!=H��0LPN������	!=HEB��!P���LL������


 HA=OA�(�
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'J�PDA�O=HA�KB�=�DKQOA�IQOP�PDA�OAHHAN�@EO?HKOA�EP�S=O�PDA�OEPA�KB�=�IQHPELHA�IQN@AN�
"KNNEO�0AA@�LQN?D=OA@�=�DKQOA�BNKI�0K>ANP�)EJC��,AEPDAN�)EJC�JKN�DEO�NA=H�AOP=PA
=CAJPO�	PDA�KPDAN�J=IA@�@ABAJ@=JPO
�PKH@�0AA@�PD=P�=�SKI=J�=J@�DAN�BKQN�?DEH@NAJ
SANA�IQN@ANA@�PDANA�PAJ�UA=NO�A=NHEAN��&KSARAN�EP�OAAIO�^PNQPD�SEHH�?KIA�PK�HECDP�
IQN@AN�?=JJKP�>A�DE@�HKJC�_�	1D=GAOLA=NA�+AN?D=JP�KB�4AJE?A��?P�''�1?AJA�''�

0AA@�HA=NJA@�KB�PDA�CNQAOKIA�ALEOK@A�BNKI�=�JAECD>KN�=BPAN�PDA�O=HA��1DA�OQAO
OAAGEJC�NAO?EOOEKJ�=J@�@=I=CAO��)EJC�=J@�PDA�NA=H�AOP=PA�=CAJP�@ABAJ@=JPO
OQ??AOOBQHHU�@AIQNNA@�PK�DAN�BENOP�=IAJ@A@�?KILH=EJP�BKN�B=EHQNA�PK�OP=PA�=�?=QOA�KB
=?PEKJ��0AA@�=LLA=HO�PDA�AJOQEJC�FQ@CIAJP�KB�@EOIEOO=H��5A�SEHH�NARANOA�PDA
FQ@CIAJP�

Facts

5A�P=GA�=HH�EOOQ=>HA�B=?PO�LHA@�EJ�0AA@aO�?KILH=EJP�=O�PNQA��)EJC�=J@�DEO�NA=H�AOP=PA
=CAJP�GJAS�=>KQP�PDA�IQN@ANO�=J@�GJAS�PDA�ARAJP�I=PANE=HHU�=BBA?PA@�PDA�I=NGAP
R=HQA�KB�PDA�DKQOA�SDAJ�PDAU�HEOPA@�EP�BKN�O=HA��2DAU�NALNAOAJPA@�PK�0AA@�PDA
LNAIEOAO�SANA�EJ�CKK@�?KJ@EPEKJ�=J@�BEP�BKN�=J�^AH@ANHU�H=@U_�HEREJC�=HKJA��2DAU�@E@
JKP�@EO?HKOA�PDA�B=?P�KB�PDA�IQN@ANO���P�OKIA�LKEJP�)EJC�=OGA@�=�JAECD>KN�JKP�PK
EJBKNI�0AA@�KB�PD=P�ARAJP��,KJAPDAHAOO�=BPAN�0AA@�IKRA@�EJ�JAECD>KNO�EJBKNIA@
DAN�JK�KJA�S=O�EJPANAOPA@�EJ�LQN?D=OEJC�PDA�DKQOA�>A?=QOA�KB�PDA�OPECI=��0AA@�L=E@
�������>QP�PDA�DKQOA�EO�KJHU�SKNPD��������>A?=QOA�KB�EPO�L=OP�[

Discussion

"KAO�0AA@aO�LHA=@EJC�OP=PA�=�?=QOA�KB�=?PEKJ��!KJ?A=HA@�SEPDEJ�PDEO�MQAOPEKJ�EO�PDA
JAPPHAOKIA�LNK>HAI�KB�PDA�@QPU�KB�@EO?HKOQNA�KB�>HAIEODAO�KJ�NA=H�LNKLANPU�SDE?D
=NA�JKP�LDUOE?=H�@ABA?PO�KN�HAC=H�EIL=ENIAJPO�PK�QOA�

,QIANKQO�?=OAO�D=RA�BKQJ@�JKJ�@EO?HKOQNA�KB�LDUOE?=H�@ABA?PO�=J@�HAC=H
EILA@EIAJPO�PK�QOA�KB�NA=H�LNKLANPU�=NA�I=PANE=H��9!EP=PEKJ;�&KSARAN�PK�KQN
GJKSHA@CA�JK�LNEKN�NA=H�AOP=PA�O=HA�?=OA�D=O�B=?A@�=J�EOOQA�KB�JKJ�@EO?HKOQNA�KB�PDA
GEJ@�LNAOAJPA@�DANA��1DKQH@�PDEO�R=NEAPU�KB�EHH�NALQPA�>A�NAMQENA@�PK�>A�@EO?HKOA@��'O
PDEO�=�?EN?QIOP=J?A�SDANA�^JKJ�@EO?HKOQNA�KB�PDA�B=?P�=IKQJPO�PK�=�B=EHQNA�PK�=?P�EJ
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'J�9!EP=PEKJ;�EP�S=O�O=E@�PD=P�^������SD=P�EO�LH=EJHU�EJFQNEKQO�PK�CKK@�B=EPD�KQCDP�PK�>A
?KJOE@ANA@�=O�=�BN=Q@�OQBBE?EAJP�PK�EILA=?D�=�?KJPN=?P�_[�90ARANOA@�;
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CASE QUESTIONS

�� 5D=P�S=O�PDA�IKPER=PEKJ�KB�PDA�^IKPER=PA@�=?MQ=EJP=J?A_�EJ�PDEO�?=OA�
�� 5DU�EO�EP�NAHAR=JP�PD=P�+NO��4KGAO�S=O�=�^SE@KS�KB����UA=NO�=J@�SEPDKQP

B=IEHU_�
�� &KS�@E@�PDA�@ABAJ@=JP�(��.��"=RAJLKNP�AJPE?A�DAN�EJPK�OLAJ@EJC�=�HKP�KB

IKJAU�KJ�@=J?A�HAOOKJO�
�� 5D=P�S=O�PDA�@ABAJ@=JPOa�@ABAJOA�=O�PK�SDU�PDAU�ODKQH@�JKP�>A�HE=>HA�BKN

IEONALNAOAJP=PEKJ�=J@�SDU�S=O�PD=P�@ABAJOA�JKP�CKK@�
�� 5KQH@�UKQ�O=U�PDA�?KQNP�DANA�EO�N=PDAN�?KJ@AO?AJ@EJC�PK�+NO��4KGAO�=HH

PDEJCO�?KJOE@ANA@�

Mutual Mistake

)KJE?�'JPANJ=PEKJ=H�!KNLKN=PEKJ�R��1LKG=JA�!KILQPAN�1ANRE?AO�'J?�

����.��@�����	'@=DK�����


2DA�I=CEOPN=PA�BKQJ@�PDA�BKHHKSEJC�B=?PO��"=RE@�7KQJC�=J�AILHKUAA�KB�1LKG=JA
!KILQPAN�S=O�EJOPNQ?PA@�>U�DEO�AILHKUAN�PK�EJRAOPEC=PA�PDA�LKOOE>EHEPU�KB
LQN?D=OEJC�=�OQNCA�LNKPA?PKN�=�@ARE?A�SDE?D�LNKPA?PO�?KILQPANO�BNKI�@=I=CEJC
OQNCAO�KB�AHA?PNE?=H�?QNNAJP��7KQJCaO�EJRAOPEC=PEKJ�PQNJA@�QL�OARAN=H�QJEPO�LNE?A@
BNKI�����PK������JKJA�KB�SDE?D�DKSARAN�SANA�=LLNKLNE=PA�BKN�DEO�AILHKUANaO
JAA@O��7KQJC�PDAJ�?KJP=?PA@�)KJE?���BPAN�@EO?QOOEJC�1LKG=JA�!KILQPANaO�JAA@O
SEPD�=�)KJE?�AJCEJAAN�7KQJC�S=O�NABANNA@�PK�KJA�KB�)KJE?aO�O=HAOIAJ��*=PAN�=BPAN
@A?E@EJC�KJ�=�?ANP=EJ�QJEP�7KQJC�EJMQENA@�=O�PK�PDA�LNE?A�KB�PDA�OAHA?PA@�EPAI��2DA
O=HAOI=J�NAOLKJ@A@�^BEBPU�OET�PSAJPU�_�2DA�O=HAOI=J�IA=JP��������7KQJC�EJ�PQNJ
PDKQCDP��������

2DA�O=HAOI=J�BKN�)KJE?�=OGA@�=>KQP�7KQJCaO�=QPDKNEPU�PK�KN@AN�PDA�AMQELIAJP�=J@
S=O�PKH@�PD=P�7KQJC�SKQH@�D=RA�PK�CAP�=LLNKR=H�BNKI�KJA�KB�DEO�OQLANEKNO��7KQJC�EJ
PQNJ�LNAL=NA@�=�LQN?D=OA�KN@AN�BKN��������=J@�D=@�EP�=LLNKRA@�>U�PDA�=LLNKLNE=PA
=QPDKNEPU��7KQJC�PAHALDKJA@�PDA�KN@AN�=J@�LQN?D=OA�KN@AN�JQI>AN�PK�)KJE?�SDK
PDAJ�ODELLA@�PDA�AMQELIAJP�PK�1LKG=JA�!KILQPAN��&KSARAN�>A?=QOA�KB�EJPANJ=H
LNK?AOOEJC�LNK?A@QNAO�KB�>KPD�L=NPEAO�PDA�@EO?NAL=J?U�EJ�LNE?AO�S=O�JKP�@EO?KRANA@
EIIA@E=PAHU��1LKG=JA�!KILQPAN�NA?AERA@�PDA�OQNCA�LNKPA?PKN�=J@�EJOP=HHA@�EP�EJ�EPO
KBBE?A��2DA�NA?AELP�=J@�EJOP=HH=PEKJ�KB�PDA�AMQELIAJP�K??QNNA@�SDEHA�PDA�LNAOE@AJP
KB�1LKG=JA�!KILQPAN�S=O�KJ�R=?=PEKJ���HPDKQCD�PDA�LNAOE@AJPaO�B=PDAN�SDK�S=O
=HOK�?D=ENI=J�KB�PDA�>K=N@�KB�1LKG=JA�!KILQPAN�GJAS�KB�PDA�EJOP=HH=PEKJ�DA�KJHU
EJMQENA@�=O�PK�SD=P�PDA�EPAI�S=O�=J@�SDK�D=@�KN@ANA@�EP��2DA�LNAOE@AJP�?=IA�>=?G
BNKI�R=?=PEKJ�PDA�@=U�=BPAN�PDA�OQNCA�LNKPA?PKN�D=@�>AAJ�EJOP=HHA@�=J@�LH=?A@�EJ

!D=LPAN����0A=H��OOAJP

�����!=OAO ���



KLAN=PEKJ�=J@�S=O�PKH@�KB�PDA�LQN?D=OA��&A�EIIA@E=PAHU�KN@ANA@�PD=P�LKSAN�PK�PDA
AMQELIAJP�>A�PQNJA@�KBB�>A?=QOA�DA�NA=HEVA@�PD=P�PDA�AMQELIAJP�?KJP=EJA@�L=NPO
SDE?D�=HKJA�SANA�SKNPD�IKNA�PD=J�����EJ�R=HQA���HPDKQCD�PDA�LNAOE@AJP�PDAJ�PKH@
7KQJC�PK�RANEBU�PDA�LNE?A�KB�PDA�OQNCA�LNKPA?PKN�7KQJC�B=EHA@�PK�@K�OK��2SK�SAAGO
H=PAN�SDAJ�1LKG=JA�!KILQPAN�S=O�LNK?AOOEJC�EPO�LQN?D=OA�KN@AN�=J@�)KJE?aO
EJRKE?A�PDA�@EO?NAL=J?U�>APSAAJ�PDA�=IKQJP�KJ�PDA�EJRKE?A�=J@�PDA�=IKQJP�KJ�PDA
LQN?D=OA�KN@AN�S=O�@EO?KRANA@��2DA�LNAOE@AJP�KB�1LKG=JA�!KILQPAN�PDAJ�?KJP=?PA@
)KJE?�PKH@�)KJE?�PD=P�7KQJC�D=@�JK�=QPDKNEPU�PK�KN@AN�OQ?D�AMQELIAJP�PD=P
1LKG=JA�!KILQPAN�@E@�JKP�S=JP�PDA�AMQELIAJP�=J@�PD=P�)KJE?�ODKQH@�NAIKRA�EP�
)KJE?�NAOLKJ@A@�PD=P�1LKG=JA�!KILQPAN�JKS�KSJA@�PDA�AMQELIAJP�=J@�EB�PDA
AMQELIAJP�S=O�JKP�L=E@�BKN�)KJE?�SKQH@�OQA�BKN�PDA�LNE?A��1LKG=JA�!KILQPAN
NABQOA@�PK�L=U�=J@�PDEO�HEPEC=PEKJ�AJOQA@�

 =OE?=HHU�SD=P�EO�EJRKHRA@�DANA�EO�=�B=EHQNA�KB�?KIIQJE?=PEKJ�>APSAAJ�PDA�L=NPEAO���
OEIEH=N�B=EHQNA�PK�?KIIQJE?=PA�=NKOA�KRAN�����UA=NO�=CK�EJ�PDA�?AHA>N=PA@�?=OA�KB
Raffles v. Wichelhaus�9!EP=PEKJ;�SDE?D�D=O�>A?KIA�>APPAN�GJKSJ�=O�PDA�?=OA�KB�PDA
CKK@�ODEL�^.AANHAOO�_�'JPeerless�PDA�L=NPEAO�=CNAA@�KJ�=�O=HA�KB�?KPPKJ�SDE?D�S=O�PK
>A�@AHERANA@�BNKI� KI>=U�>U�PDA�ODEL�^.AANHAOO�_�'J�B=?P�PDANA�SANA�PSK�ODELO
J=IA@�^.AANHAOO_�=J@�A=?D�L=NPU�EJ�=CNAAEJC�PK�PDA�O=HA�S=O�NABANNEJC�PK�=
@EBBANAJP�ODEL�� A?=QOA�PDA�O=EHEJC�PEIA�KB�PDA�PSK�ODELO�S=O�I=PANE=HHU�@EBBANAJP
JAEPDAN�L=NPU�S=O�SEHHEJC�PK�=CNAA�PK�ODELIAJP�>U�PDA�^KPDAN_�.AANHAOO��2DA�?KQNP
NQHA@�PD=P�>A?=QOA�A=?D�L=NPU�D=@�=�@EBBANAJP�ODEL�EJ�IEJ@�=P�PDA�PEIA�KB�PDA
?KJPN=?P�PDANA�S=O�EJ�B=?P�JK�>EJ@EJC�?KJPN=?P��2DAPeerlessNQHA�H=PAN�S=O
EJ?KNLKN=PA@�EJPK�OA?PEKJ����KB�PDA�0AOP=PAIAJP�KB�!KJPN=?PO�=J@�D=O�JKS�ARKHRA@
EJPK�OA?PEKJ����KB�0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�	����
��1A?PEKJ����OP=PAO�EJ
L=NP�

	�
�2DANA�EO�JK�I=JEBAOP=PEKJ�KB�IQPQ=H�=OOAJP�PK�=J�AT?D=JCA�EB�PDA�L=NPEAO�=PP=?D
I=PANE=HHU�@EBBANAJP�IA=JEJCO�PK�PDAEN�I=JEBAOP=PEKJO�=J@

	=
�JAEPDAN�GJKSO�KN�D=O�NA=OKJ�PK�GJKS�PDA�IA=JEJC�=PP=?DA@�>U�PDA�KPDAN�

!KIIAJP�	?
�PK�1A?PEKJ����BQNPDAN�ATLH=EJO�PD=P�^ARAJ�PDKQCD�PDA�L=NPEAO�I=JEBAOP
IQPQ=H�=OOAJP�PK�PDA�O=IA�SKN@O�KB�=CNAAIAJP�PDANA�I=U�>A�JK�?KJPN=?P�>A?=QOA�KB
=�I=PANE=H�@EBBANAJ?A�KB�QJ@ANOP=J@EJC�=O�PK�PDA�PANIO�KB�PDA�AT?D=JCA�_��JKPDAN
=QPDKNEPU�5EHHEOPKJ�@EO?QOOEJC�OEPQ=PEKJO�SDANA�=�IEOP=GA�SEHH�LNARAJP�BKNI=PEKJ
KB�=�?KJPN=?P�=CNAAO�PD=P�^SDANA�=�LDN=OA�KB�?KJPN=?P[EO�NA=OKJ=>HU�?=L=>HA�KB
@EBBANAJP�EJPANLNAP=PEKJO[PDANA�EO�JK�?KJPN=?P�_�9!EP=PEKJ;

'J�PDA�LNAOAJP�?=OA�>KPD�L=NPEAO�=PPNE>QPA@�@EBBANAJP�IA=JEJCO�PK�PDA�O=IA�PANI
^BEBPU�OET�PSAJPU�_�2DQO�PDANA�S=O�JK�IAAPEJC�KB�PDA�IEJ@O�KB�PDA�L=NPEAO��5EPD�=
DQJ@NA@�BKH@�@EBBANAJ?A�EJ�PDA�PSK�LNE?AO�K>REKQOHU�LNE?A�S=O�=�I=PANE=H�PANI�
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 A?=QOA�PDA�^BEBPU�OET�PSAJPU_�@AOECJ=PEKJ�S=O�=�I=PANE=H�PANI�ATLNAOOA@�EJ�=J
=I>ECQKQO�BKNI�PK�SDE?D�PSK�IA=JEJCO�SANA�K>REKQOHU�=LLHEA@�SA�?KJ?HQ@A�PD=P
JK�?KJPN=?P�>APSAAJ�PDA�L=NPEAO�S=O�ARAN�BKNIA@���??KN@EJCHU�SA�@K�JKP�NA=?D�PDA
EOOQA�KB�SDAPDAN�7KQJC�D=@�=QPDKNEPU�PK�KN@AN�PDA�AMQELIAJP�

9�BBENIA@�;

CASE QUESTIONS

�� 5DU�EO�EP�NA=OKJ=>HA�PK�O=U�PD=P�JK�?KJPN=?P�S=O�I=@A�EJ�PDEO�?=OA�
�� ��@EO?NAL=J?U�EJ�LNE?A�KB�KJA�DQJ@NA@�PEIAO�EO�KB�?KQNOA�AJKNIKQO�

&KS�?KQH@�OQ?D�=J�ACNACEKQO�IEOP=GA�D=RA�K??QNNA@�>U�>KPD�L=NPEAO��'J
PANIO�KB�NQJJEJC�=�OAJOE>HA�>QOEJAOO�DKS�?KQH@�PDEO�GEJ@�KB�IEOP=GA�>A
=RKE@A@�>ABKNA�EP�NAOQHPA@�EJ�ATLAJOERA�HEPEC=PEKJ�
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10.6 Summary and Exercises

Summary

,K�=CNAAIAJP�EO�AJBKN?A=>HA�EB�PDA�L=NPEAO�@E@�JKP�AJPAN�EJPK�EP�	�
�KB�PDAEN�KSJ�BNAA�SEHH�	�
�SEPD�=@AMQ=PA
GJKSHA@CA�KB�PDA�PANIO�=J@�	�
�SEPD�PDA�IAJP=H�?=L=?EPU�PK�=LLNA?E=PA�PDA�NAH=PEKJODEL�

!KJPN=?PO�?KAN?A@�PDNKQCD�@QNAOO�SEHH�RKE@�=�?KJPN=?P�EB�=?PQ=HHU�EJ@Q?A@�PDNKQCD�LDUOE?=H�D=NI�=J@�SEHH�I=GA
PDA�?KJPN=?P�RKE@=>HA�EB�AJPANA@�QJ@AN�PDA�?KILQHOEKJ�KB�I=JU�PULAO�KB�PDNA=PO��2DA�PDNA=P�IQOP�>A�EILNKLAN
=J@�HA=RA�JK�NA=OKJ=>HA�=HPANJ=PERA�>QP�PDA�PAOP�EO�OQ>FA?PERA]PD=P�EO�SD=P�@E@�PDA�LANOKJ�PDNA=PAJA@�=?PQ=HHU
BA=N�JKP�SD=P�=�IKNA�NA=OKJ=>HA�LANOKJ�IECDP�D=RA�BA=NA@�

+EONALNAOAJP=PEKJO�I=U�NAJ@AN�=J�=CNAAIAJP�RKE@�KN�RKE@=>HA���IKJC�PDA�B=?PKNO�PK�>A�?KJOE@ANA@�=NA�SDAPDAN
PDA�IEONALNAOAJP=PEKJ�S=O�@AHE>AN=PA�=J@�I=PANE=H��SDAPDAN�PDA�LNKIEOAA�NAHEA@�KJ�PDA�IEONALNAOAJP=PEKJ�EJ
CKK@�B=EPD��SDAPDAN�PDA�NALNAOAJP=PEKJ�S=O�KB�B=?P�KLEJEKJ�KN�EJPAJPEKJ��=J@�SDAPDAN�PDA�L=NPEAO�D=@�=�OLA?E=H
NAH=PEKJODEL�

1EIEH=NHU�IEOP=GAJ�>AHEABO�JKP�EJ@Q?A@�>U�IEONALNAOAJP=PEKJO�I=U�OQBBE?A�PK�=RKE@�PDA�>=NC=EJ��1KIA�IEOP=GAO
KJ�KJA�OE@A�KJHU�I=GA�=�?KJPN=?P�RKE@=>HA��+KNA�KBPAJ�IQPQ=H�IEOP=GAO�KB�B=?PO�SEHH�ODKS�PD=P�PDANA�S=O�JK
IAAPEJC�KB�PDA�IEJ@O�

2DKOA�SDK�H=?G�?=L=?EPU�=NA�KBPAJ�AJPEPHA@�PK�=RKE@�?KJPN=?P�HE=>EHEPU���HPDKQCD�EP�EO�LKOOE>HA�PK�OP=PA�PDA�CAJAN=H
NQHA�I=JU�AT?ALPEKJO�ATEOP]BKN�AT=ILHA�EJ�?KJPN=?PO�BKN�JA?AOOEPEAO�EJB=JPO�SEHH�>A�HE=>HA�BKN�PDA�NA=OKJ=>HA
R=HQA�KB�PDA�CKK@O�LQN?D=OA@�
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EXERCISES

�� #QHNE?D�=J�=QPK�>K@U�IA?D=JE?�SDK�D=@�JARAN�KLAN=PA@�=�>QOEJAOO
AJPANA@�EJPK�=�1J=L�-J�2KKHO�BN=J?DEOA�=CNAAIAJP��$KN��������EJRAOPA@
BNKI�DEO�O=REJCO�=J@�PDA�LNKIEOA�KB�=JKPDAN��������BNKI�PDA�O=HA�KB
EJRAJPKNU�DA�S=O�LNKRE@A@�=�PNQ?G�BQHH�KB�PKKHO��&EO�FK>�S=O�PK�@NERA
=NKQJ@�DEO�PANNEPKNU�=J@�OAHH�PDAI��2DA�=CNAAIAJP�=HHKSA@�PANIEJ=PEKJ
>U�AEPDAN�L=NPU��EB�#QHNE?D�PANIEJ=PA@�DA�S=O�AJPEPHA@�PK�NAOAHH�PK�1J=L�
-J�=JU�JAS�PKKHO�DA�D=@�NAI=EJEJC��5DAJ�DA�?KILH=EJA@�PD=P�DEO
PANNEPKNU�S=O�JKP�LNKBEP=>HA�DEO�OQLANREOKNO�PKH@�DEI�PK�SKNG�EP�D=N@AN
PD=P�=JU>K@U�?KQH@�I=GA�IKJAU�SEPD�1J=L�-JaO�I=NGAPEJC�OUOPAI��	'J
B=?P�PDA�ARE@AJ?A�S=O�PDA�OUOPAI�I=@A�IKJAU�BKN�PDA�OQLANREOKNO�=J@
HEPPHA�BKN�@A=HANO��@A=HANO�MQE?GHU�B=EHA@�=J@�SANA�NALH=?A@�>U�JAS
NA?NQEPO�
�5EPDEJ�OARAN=H�IKJPDO�#QHNE?D�S=O�KQP�KB�IKJAU�=J@
@AOLAN=PA��&A�PNEA@�PK�^?DA?G�EJ_�DEO�PNQ?G�PK�CAP�IKJAU�PK�L=U�DEO
DKQOADKH@�>EHHO�=J@�QJEJOQNA@�IA@E?=H�>EHHO�BKN�DEO�SEBA��PDA�OQLANREOKNO
LQP�DEI�KBB�BKN�SAAGO��-J�PDA�?DA?G�EJ�@=U�PDA�ATD=QOPA@�#QHNE?DaO
OQLANREOKNO�>AN=PA@�DEI�BKN�>AEJC�=�>=@�>QOEJAOOI=J�PKH@�DEI�JK�?DA?G
SKQH@�>A�BKNPD?KIEJC�QJPEH�=HH�PDA�NAPQNJA@�EJRAJPKNU�S=O�OKH@�=J@
LNAOAJPA@�DEI�SEPD�=�JQI>AN�KB�L=LANO�PK�OECJ�EJ?HQ@EJC�=
^2ANIEJ=PEKJ��CNAAIAJP_�SDANA>U�DA�=CNAA@�PK�S=ERA�=JU�?H=EIO
=C=EJOP�1J=L�-J��DA�S=O�JKP�=S=NA�PD=P�S=O�SD=P�DA�D=@�OECJA@��&A�OQA@
PK�NAO?EJ@�PDA�?KJPN=?P�=J@�BKN�@=I=CAO��2DA�@ABAJ@=JPO�DAH@�QL�PDA
S=ERAN�=O�=�@ABAJOA��3J@AN�SD=P�PDAKNU�IECDP�#QHNE?D�NA?KRAN�Eulrich v.
Snap-On Tools Corp.�����.��@������	-N��!P���LL������
�

�� !D=QJ?AU�=�?KHHACA�OPQ@AJP�SKNGA@�L=NP�PEIA�EJ�=�NAOP=QN=JP���BPAN�DA
D=@�SKNGA@�BKN�OARAN=H�IKJPDO�PDA�KSJAN�KB�PDA�NAOP=QN=JP�@EO?KRANA@
PD=P�!D=QJ?AU�D=@�OPKHAJ�������BNKI�PDA�?=OD�NACEOPAN��2DA�KSJAN
?=HHA@�!D=QJ?AUaO�L=NAJPO�=J@�PKH@�PDAI�PD=P�EB�PDAU�@E@�JKP�OECJ�=�JKPA
BKN�������DA�SKQH@�EJEPE=PA�?NEIEJ=H�LNK?AA@EJCO�=C=EJOP�!D=QJ?AU��2DA
L=NAJPO�OECJA@�=J@�@AHERANA@�PDA�JKPA�PK�PDA�KSJAN�>QP�H=PAN�NABQOA@�PK
L=U��+=U�PDA�KSJAN�?KHHA?P�KJ�PDA�JKPA��5DU�

�� ��NAOP=QN=JP�=@RANPEOA@�=�OPA=G�@EJJAN�PD=P�EJ?HQ@A@�=�^FQE?U�CNA=P�
P=OPEJC�OPA=G�=�BNAOD�?NEOL�O=H=@�=J@�=�S=NI�NKHH�_��BPAN�NA=@EJC�PDA�=@
!H=NAJ?A�REOEPA@�PDA�NAOP=QN=JP�=J@�KN@ANA@�PDA�OPA=G�@EJJAN��2DA�OPA=G
S=O�@NU�PDA�HAPPQ?A�EJ�PDA�O=H=@�S=O�KH@�=J@�HEIL�SEPD�>NKSJ�A@CAO�=J@
PDA�NKHH�S=O�L=NPHU�BNKVAJ��+=U�!H=NAJ?A�NA?KRAN�BNKI�PDA�NAOP=QN=JP�KJ
PDA�>=OEO�KB�IEONALNAOAJP=PEKJ��5DU�

��  ANP�LQN?D=OA@�#NJEAaO�?=N�� ABKNA�OAHHEJC�PDA�?=N�#NJEA�D=@�OP=PA@�PK
 ANP�^2DEO�?=N�NQJO�SAHH�=J@�EO�NAHE=>HA��*=OP�SAAG�'�@NKRA�PDA�?=N�=HH�PDA
S=U�BNKI�1A=PPHA�PK�1=J�$N=J?EO?K�PK�REOEP�IU�IKPDAN�=J@�>=?G�=C=EJ�PK
1A=PPHA�_�'J�B=?P�#NJEA�S=O�JKP�PAHHEJC�PDA�PNQPD��DA�D=@�@NERAJ�PDA�?=N�PK
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1=J�$N=J?EO?K�PK�REOEP�DEO�L=N=IKQN�JKP�DEO�IKPDAN��3LKJ�@EO?KRANU�KB
PDA�PNQPD�I=U� ANP�=RKE@�PDA�?KJPN=?P��5DU�

�� 0=J@KHLD�AJNKHHA@�EJ�=�>QOEJAOO�H=S�?H=OO�=J@�LQN?D=OA@�=�JAS�>QOEJAOO
H=S�PATP>KKG�BNKI�PDA�HK?=H�>KKGOPKNA��&A�@NKLLA@�PDA�?H=OO�@QNEJC�PDA
BENOP�SAAG�=J@�OKH@�PDA�>KKG�PK�DEO�BNEAJ@�1?KPP�� ABKNA�I=GEJC�PDA�O=HA
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Chapter 11

Consideration
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11.1 General Perspectives on Consideration
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OKIAPDEJC�HAC=H�DA�KN�ODA�D=@
JK�LNAATEOPEJC�NECDP�PK�
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KEY TAKEAWAY

!KJOE@AN=PEKJ�EO]SEPD�OKIA�AT?ALPEKJO]=�NAMQENA@�AHAIAJP�KB�=�?KJPN=?P��'P
EO�PDA�>=NC=EJA@�BKN�CEREJC�QL�KB�OKIAPDEJC�KB�HAC=H�R=HQA�BKN�OKIAPDEJC�EJ
NAPQNJ��'P�OANRAO�PDA�LQNLKOAO�KB�I=GEJC�BKNI=H�PDA�EJPAJPEKJ�PK�?KJPN=?P
=J@�NA@Q?EJC�N=OD�LNKIEOA�I=GEJC�

EXERCISES

�� �HE?A�LNKIEOAO�PK�CERA�DAN�JAECD>KN�=�>HQA>ANNU�>QOD��PDA�JAECD>KN�O=UO
^2D=JG�UKQ�_�1Q>OAMQAJPHU��HE?A�?D=JCAO�DAN�IEJ@��'O�ODA�>KQJ@�>U�DAN
LNKIEOA�

�� 5DU�JKPSEPDOP=J@EJC�EPO�NAH=PERA�=JPEMQEPU�@KAO�?KJOE@AN=PEKJ�OPEHH
OANRA�OKIA�QOABQH�LQNLKOAO�

�� '@AJPEBU�PDA�AT?D=JCA�KB�?KJOE@AN=PEKJ�EJ�PDEO�AT=ILHA����PK� �^'�SEHH
L=U�UKQ������EB�UKQ�L=EJP�IU�C=N=CA�_� �PK���^-G=U�'aHH�L=EJP�UKQN
C=N=CA�BKN������_
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11.2 Legal Sufficiency

LEARNING OBJECTIVES

�� )JKS�EJ�CAJAN=H�SD=P�^HAC=H�OQBBE?EAJ?U_�IA=JO�SDAJ�AT=IEJEJC
?KJOE@AN=PEKJ�

�� 0A?KCJEVA�DKS�PDA�?KJ?ALP�KLAN=PAO�EJ�OQ?D�?KIIKJ�OEPQ=PEKJO�=O
PDNA=P�KB�HEPEC=PEKJ�=J@�=??KN@�=J@�O=PEOB=?PEKJ�

�� 3J@ANOP=J@�SDU�EHHQOKNU�LNKIEOAO�=NA�QJAJBKN?A=>HA�=J@�DKS�?KQNPO
@A=H�SEPD�JAA@O�KQPLQPO�=J@�AT?HQOERA�@A=HEJCO�?KJPN=?PO�

The Concept of Legal Sufficiency

�O�OQCCAOPA@�EJ1A?PEKJ�������%AJAN=H�.ANOLA?PERAO�KJ�!KJOE@AN=PEKJ��SD=P�EO
NAMQENA@�EJ�?KJPN=?P�EO�PDA�AT?D=JCA�KB�=�HAC=H�@APNEIAJP�=J@�=�HAC=H�>AJABEP��EB�PD=P
D=LLAJO�PDA�?KJOE@AN=PEKJ�EO�O=E@�PK�D=RAlegal sufficiency � �

Actual versus Legal Detriment

1QLLKOA�.DEH�KBBANO�%AKNCA������EB�%AKNCA�SEHH�MQEP�OIKGEJC�BKN�KJA�UA=N��'O�.DEHaO
LNKIEOA�>EJ@EJC�� A?=QOA�%AKNCA�EO�LNAOQI=>HU�>AJABEPEJC�>U�I=GEJC�=J@�OPE?GEJC
PK�PDA�=CNAAIAJP]OQNAHU�DEO�DA=HPD�SEHH�EILNKRA�EB�DA�CERAO�QL�OIKGEJC]DKS�?=J
DEO�=?P�>A�?KJOE@ANA@�=�HAC=H�@APNEIAJP��2DA�=JOSAN�EO�PD=P�PDANA�EO�BKN>A=N=J?A�KJ
%AKNCAaO�L=NP��%AKNCA�EO�HAC=HHU�AJPEPHA@�PK�OIKGA�=J@�>U�?KJPN=?PEJC�JKP�PK�DA
OQBBANO�=�HKOO�KB�DEO�HAC=H�NECDP�PK�@K�OK��2DEO�EO�=�HAC=H�@APNEIAJP��?KJOE@AN=PEKJ�@KAO
JKP�NAMQENA�=J�=?PQ=H�@APNEIAJP�

Adequacy of Consideration

1?NKKCA�KBBANO�PK�>QU�!=OL=NaO�IKPKN?U?HA�SKNPD������BKN�����=J@�=�ODEJU�JAS
BKQJP=EJ�LAJ�	SKNPD���
��!=OL=N�=CNAAO��'O�PDEO�=CNAAIAJP�OQLLKNPA@�>U�=@AMQ=PA
?KJOE@AN=PEKJ��7AO�>A?=QOA�>KPD�D=RA�=CNAA@�PK�CERA�QL�OKIAPDEJC�PD=P�EO�PDAENO�
1?NKKCA�PDA�?=OD�=J@�PDA�LAJ��!=OL=N�PDA�IKPKN?U?HA��!KQNPO�=NA�JKP�CAJAN=HHU
?KJ?ANJA@�SEPD�PDA�A?KJKIE?�=@AMQ=?U�KB�PDA�?KJOE@AN=PEKJ�>QP�EJOPA=@�SEPD
SDAPDAN�EP�EO�LNAOAJP���O�(Q@CA�0E?D=N@����.KOJAN�LQPO�EP�^2K�=OG�SDAPDAN�PDANA�EO
?KJOE@AN=PEKJ�EO�OEILHU�PK�EJMQENA�SDAPDAN�PDA�OEPQ=PEKJ�EO�KJA�KB�AT?D=JCA�=J@�=
>=NC=EJ�D=O�>AAJ�OPNQ?G��2K�CK�BQNPDAN�=J@�=OG�SDAPDAN�PDA�?KJOE@AN=PEKJ�EO
=@AMQ=PA�SKQH@�NAMQENA�PDA�?KQNP�PK�@K�SD=P[EP�EO�HAOO�SAHH�AMQELLA@�PK�@K�PD=J�PDA
L=NPEAO]@A?E@A�SDAPDAN�PDA�LNE?A�	=J@�KPDAN�AOOAJPE=H�PANIO
�OLA?EBEA@�EJ�PDA
?KJPN=?P�=NA�NA=OKJ=>HA�_0E?D=N@����.KOJANEconomic Analysis of Law	,AS�7KNG�

�� 1KIAPDEJC�KB�R=HQA�AJKQCD�PK
?KJOPEPQPA�?KJOE@AN=PEKJ�
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�OLAJ�����
���� 'J�ODKNP�^?KQNPO�@K�JKP�EJMQENA�EJPK�PDA�=@AMQ=?U�KB
?KJOE@AN=PEKJ�_

-B�?KQNOA�JKNI=HHU�L=NPEAO�PK�?KJPN=?PO�SEHH�JKP�I=GA�OQ?D�=�KJA�OE@A@�@A=H�=O
1?NKKCA�=J@�!=OL=NaO�� QP�PDANA�EO�=�?KIIKJ�?H=OO�KB�?KJPN=?PO�EJ�SDE?D�JKIEJ=H
?KJOE@AN=PEKJ]QOQ=HHU�KJA�@KHH=N]EO�NA?EPA@�EJ�LNEJPA@�BKNIO��3OQ=HHU�PDAOA�=NA
KLPEKJ�?KJPN=?PO�EJ�SDE?D�^EJ�?KJOE@AN=PEKJ�KB�KJA�@KHH=N�EJ�D=J@�L=E@�=J@�NA?AELP
KB�SDE?D�EO�DANA>U�=?GJKSHA@CA@_�KJA�L=NPU�=CNAAO�PK�DKH@�KLAJ�PDA�NECDP�KB�PDA
KPDAN�PK�I=GA�=�LQN?D=OA�KJ�=CNAA@�PANIO��2DA�?KQNPO�SEHH�AJBKN?A�PDAOA�?KJPN=?PO
EB�PDA�@KHH=N�EO�EJPAJ@A@�^PK�OQLLKNP�=�ODKNP�PEIA�KLPEKJ�LNKLKOEJC�=J�AT?D=JCA�KJ
B=EN�PANIO�_0AOP=PAIAJP�	1A?KJ@
�KB�!KJPN=?PO�1A?PEKJ���	>
�'B�DKSARAN�PDA
KLPEKJ�EO�BKN�=J�QJNA=OKJ=>HU�HKJC�LANEK@�KB�PEIA�=J@�PDA�QJ@ANHUEJC�>=NC=EJ�EO
QJB=EN�	PDA�0AOP=PAIAJP�CERAO�=O�=J�AT=ILHA�=�PAJ�UA=N�KLPEKJ�LANIEPPEJC�PDA
KLPEKJAA�PK�P=GA�LDKOLD=PA�NK?G�BNKI�=�SE@KSaO�H=J@�=P�=�LAN�PKJ�L=UIAJP�KB�KJHU
KJA�BKQNPD�PDA�LNAR=EHEJC�N=PA
�PDAJ�PDA�?KQNPO�=NA�QJHEGAHU�PK�DKH@�PD=P�PDA
JKIEJ=H�?KJOE@AN=PEKJ�I=GAO�PDA�KLPEKJ�ENNARK?=>HA�

 A?=QOA�PDA�?KJOE@AN=PEKJ�KJ�OQ?D�KLPEKJ�?KJPN=?PO�EO�JKIEJ=H�EPO�NA?EP=H�EJ�PDA
SNEPPAJ�EJOPNQIAJP�EO�QOQ=HHU�=�IANA�BKNI=HEPU�=J@�EP�EO�BNAMQAJPHU�JARAN�L=E@��EJ
ABBA?P�PDA�NA?EP=H�KB�JKIEJ=H�?KJOE@AN=PEKJ�EO�B=HOA��,ARANPDAHAOO�PDA�?KQNPO�SEHH
AJBKN?A�PDA�?KJPN=?P]LNA?EOAHU�>A?=QOA�PDA�NA?EP=H�D=O�>A?KIA�=�BKNI=HEPU�=J@
JK>K@U�K>FA?PO�PK�PDA�?D=N=@A��+KNAKRAN�EP�SKQH@�>A�A=OU�AJKQCD�PK�QLOAP�=J
KLPEKJ�>=OA@�KJ�JKIEJ=H�?KJOE@AN=PEKJ�>U�B=HOEBUEJC�KN=H�PAOPEIKJU�PD=P�PDA�@KHH=N
S=O�JARAN�L=E@�KN�NA?AERA@��'J�=�?KJPAOP�>APSAAJ�KN=H�PAOPEIKJEAO�SDANA�PDA
EJ?AJPERA�PK�HEA�EO�OPNKJC�=J@�PDANA�EO�=�SNEPPAJ�@K?QIAJP�?HA=NHU�EJ?KNLKN=PEJC�PDA
L=NPEAOa�=CNAAIAJP�PDA�?KQNPO�LNABAN�PDA�H=PPAN��&KSARAN�=O1A?PEKJ�������
�!KJOE@AN=PEKJ�BKN�=J�-LPEKJ� Board of Control of Eastern Michigan University v.
Burgess�@AIKJOPN=PAO�PDA�OP=PA�?KQNPO�=NA�JKP�QJEBKNI�KJ�PDEO�LKEJP�=J@�EP�EO�=�O=BA
LN=?PE?A�=HS=UO�PK�@AHERAN�PDA�?KJOE@AN=PEKJ�JK�I=PPAN�DKS�JKIEJ=H�

Applications of the Legal Sufficiency Doctrine

2DEO�OA?PEKJ�@EO?QOOAO�OARAN=H�?KIIKJ�?EN?QIOP=J?AO�SDANA�PDA�EOOQA�KB�SDAPDAN
PDA�?KJOE@AN=PEKJ�LNKBBANA@�	KBBANA@�QL
�EO�=@AMQ=PA�

Threat of Litigation: Covenant Not to Sue

 A?=QOA�ARANU�LANOKJ�D=O�PDA�HAC=H�NECDP�PK�BEHA�OQEP�EB�DA�KN�ODA�BAAHO�=CCNEARA@�=
LNKIEOA�PK�NABN=EJ�BNKI�CKEJC�PK�?KQNP�EO�OQBBE?EAJP�?KJOE@AN=PEKJ�PK�OQLLKNP�=
LNKIEOA�KB�L=UIAJP�KN�LANBKNI=J?A��'JDedeaux v. Young�"A@A=QT�LQN?D=OA@
LNKLANPU�=J@�LNKIEOA@�PK�I=GA�?ANP=EJ�L=UIAJPO�PK�7KQJC�PDA�>NKGAN�Dedeaux v.
Young�����1K��@�����	����
�  QP�"A@A=QT�PDANA=BPAN�B=EHA@�PK�I=GA�PDAOA�L=UIAJPO
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=J@�7KQJC�PDNA=PAJA@�OQEP��D=@�DA�BEHA@�L=LANO�EJ�?KQNP�PDA�PN=JOBAN�KB�PEPHA�?KQH@
D=RA�>AAJ�>HK?GA@��2K�GAAL�7KQJC�BNKI�OQEJC�"A@A=QT�LNKIEOA@�PK�L=U�=���LAN?AJP
?KIIEOOEKJ�EB�7KQJC�SKQH@�OP=U�KQP�KB�?KQNP��"A@A=QT�H=PAN�NAOEOPA@�L=UEJC�KJ�PDA
CNKQJ@�PD=P�DA�D=@�JARAN�I=@A�OQ?D�=�LNKIEOA�=J@�PD=P�ARAJ�EB�DA�D=@�EP�@E@�JKP
=IKQJP�PK�=�?KJPN=?P�>A?=QOA�PDANA�S=O�JK�?KJOE@AN=PEKJ�BNKI�7KQJC��2DA�?KQNP
@EO=CNAA@�DKH@EJC�PD=P�PDA�ARE@AJ?A�OQLLKNPA@�7KQJCaO�?KJPAJPEKJ�PD=P�"A@A=QT
D=@�EJ@AA@�I=@A�OQ?D�=�LNKIEOA�=J@�QLDKH@EJC�7KQJCaO�?H=EI�BKN�PDA�?KIIEOOEKJ
>A?=QOA�^=�NAMQAOP�PK�BKN>A=N�PK�ATAN?EOA�=�HAC=H�NECDP�D=O�>AAJ�CAJAN=HHU�=??ALPA@
=O�OQBBE?EAJP�?KJOE@AN=PEKJ�PK�OQLLKNP�=�?KJPN=?P�_�'B�7KQJC�D=@�D=@�JK�CNKQJ@O�PK
OQA]BKN�AT=ILHA�EB�DA�D=@�PDNA=PAJA@�PK�OQA�=�OPN=JCAN�KN�EB�EP�?KQH@�>A�ODKSJ�PD=P
"A@A=QT�D=@�JK�K>HEC=PEKJ�PK�DEI�KNECEJ=HHU]PDAJ�PDANA�SKQH@�D=RA�>AAJ�JK
?KJOE@AN=PEKJ�>A?=QOA�7KQJC�SKQH@�JKP�D=RA�>AAJ�CEREJC�QL�=�HAC=H�NECDP���
LNKIEOA�PK�BKNA>A=N�OQEJC�EJ�NAPQNJ�BKN�OAPPHAIAJP�KB�=�@EOLQPA�EO�?=HHA@�=covenant
not to sue� 	covenantEO�=JKPDAN�SKN@�BKN�=CNAAIAJP
�

Accord and Satisfaction Generally

$NAMQAJPHU�PDA�L=NPEAO�PK�=�?KJPN=?P�SEHH�@EOLQPA�PDA�IA=JEJC�KB�EPO�PANIO�=J@
?KJ@EPEKJO�AOLA?E=HHU�PDA�=IKQJP�KB�IKJAU�=?PQ=HHU�@QA��5DAJ�PDA�@EOLQPA�EO
CAJQEJA�	=J@�JKP�PDA�QJFQOPEBEA@�=PPAILP�KB�KJA�L=NPU�PK�=RKE@�L=UEJC�=�OQI�?HA=NHU
@QA
�EP�?=J�>A�OAPPHA@�>U�PDA�L=NPEAOa�=CNAAIAJP�KJ�=�BETA@�OQI�=O�PDA�=IKQJP�@QA�
2DEO�OA?KJ@�=CNAAIAJP�SDE?D�OQ>OPEPQPAO�BKN�PDA�@EOLQPA@�BENOP�=CNAAIAJP�EO�?=HHA@
=J�=??KN@�=J@�SDAJ�PDA�L=UIAJP�KN�KPDAN�PANI�EO�@EO?D=NCA@�PDA�?KILHAPA@
OA?KJ@�?KJPN=?P�EO�GJKSJ�=O�=Jaccord and satisfaction � ����OQEP�>NKQCDP�BKN�=J
=HHACA@�>NA=?D�KB�PDA�KNECEJ=H�?KJPN=?P�?KQH@�>A�@ABAJ@A@�>U�?EPEJC�PDA�H=PAN�=??KN@
=J@�O=PEOB=?PEKJ�

�J�=??KN@�EO�=�?KJPN=?P�=J@�IQOP�PDANABKNA�>A�OQLLKNPA@�>U�?KJOE@AN=PEKJ��1QLLKOA
(=J�KSAO��J@U�������@QA�,KRAI>AN����-J�,KRAI>AN���(=J�L=UO�KJHU�������EJ
AT?D=JCA�BKN��J@UaO�LNKIEOA�PK�NAHA=OA�(=J�BNKI�PDA�NAI=EJ@AN�KB�PDA�@A>P��&=O
�J@U�	PDA�LNKIEOKN
�I=@A�=�>EJ@EJC�LNKIEOA��&A�D=O�JKP�>A?=QOA�PDANA�EO�JK
?KJOE@AN=PEKJ�BKN�PDA�=??KN@��(=J�D=O�EJ?QNNA@�JK�@APNEIAJP��ODA�D=O�NA?AERA@
OKIAPDEJC�	NAHA=OA�KB�PDA�K>HEC=PEKJ�PK�L=U�PDA�NAI=EJEJC������
�>QP�ODA�D=O�CERAJ
QL�JKPDEJC�� QP�EB�(=J�=J@��J@U�D=@�=CNAA@�PD=P�(=J�SKQH@�L=U�PDA�������KJ
-?PK>AN����PDAJ�PDANA�SKQH@�>A�?KJOE@AN=PEKJ��(=J�SKQH@�D=RA�EJ?QNNA@�=�HAC=H
@APNEIAJP�>U�K>HEC=PEJC�DANOAHB�PK�I=GA�=�L=UIAJP�A=NHEAN�PD=J�PDA�KNECEJ=H
?KJPN=?P�NAMQENA@�DAN�PK��'B�(=J�D=@�L=E@�PDA�������KJ�,KRAI>AN����=J@�D=@�CERAJ
�J@U�OKIAPDEJC�AHOA�=CNAA@�PK]=�LAJ�=�GAC�KB�>AAN�=�LALLAN?KNJ]PDA�NAMQENA@
@APNEIAJP�SKQH@�=HOK�>A�LNAOAJP�

*APaO�P=GA�=�HKKG�=P�OKIA�AT=ILHAO�KB�PDA�=??KN@�=J@�O=PEOB=?PEKJ�LNEJ?ELHA��2DA
@EOLQPA�PD=P�CERAO�NEOA�PK�PDA�L=NPEAOa�=CNAAIAJP�PK�OAPPHA�>U�=J�=??KN@�=J@
O=PEOB=?PEKJ�I=U�?KIA�QL�EJ�OARAN=H�PULE?=H�S=UO��SDANA�PDANA�EO�=J�QJHEMQE@=PA@

�� �J�=CNAAIAJP�JKP�PK�LQNOQA
HAC=H�=?PEKJ�

�� �J�=CNAAIAJP�PK�OQ>OPEPQPA�=
JAS�?KJPN=?P�BKN�=�@EOLQPA@
KJA��SDAJ�ATA?QPA@�PDA�=??KN@
EO�O=PEOBEA@�
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@A>P��=�@EOLQPA@�@A>P��=J�^EJ�BQHH�L=UIAJP�?DA?G_�BKN�HAOO�PD=J�SD=P�PDA�?NA@EPKN
?H=EIO�EO�@QA��QJBKNAOAAJ�@EBBE?QHPEAO�PD=P�CERA�NEOA�PK�=�?KJPN=?P�IK@EBE?=PEKJ�KN�=
JKR=PEKJ��KN�=�?KILKOEPEKJ�=IKJC�?NA@EPKNO�� QP�JK�K>HEC=PEKJ�ARAN�=NEOAO]=J@�JK
NA=H�HAC=H�@EOLQPA�?=J�=NEOA]SDANA�=�LANOKJ�LNKIEOAO�=�>AJABEP�EB�OKIAKJA�SEHH�@K
PD=P�SDE?D�DA�D=O�=�LNAATEOPEJC�K>HEC=PEKJ�PK�KN�SDANA�=�LANOKJ�LNKIEOAO�=�>AJABEP
PK�OKIAKJA�JKP�PK�@K�PD=P�SDE?D�PDA�LNKIEOAA�EO�=HNA=@U�@EO=HHKSA@�BNKI�@KEJC�KN
SDANA�KJA�I=GAO�=J�EHHQOKNU�LNKIEOA�

Settling an Unliquidated Debt

�J unliquidated debt � EO�KJA�PD=P�EO�QJ?ANP=EJ�EJ�=IKQJP��1Q?D�@A>PO�BNAMQAJPHU
K??QN�SDAJ�LAKLHA�?KJOQHP�LNKBAOOEKJ=HO�EJ�SDKOA�KBBE?AO�LNA?EOA�BAAO�=NA�N=NAHU
@EO?QOOA@�KN�SDANA�KJA�L=NPU�=CNAAO�ATLNAOOHU�KN�>U�EILHE?=PEKJ�PK�L=U�PDA
?QOPKI=NU�KN�NA=OKJ=>HA�BAAO�KB�PDA�KPDAN�SEPDKQP�BETEJC�PDA�AT=?P�=IKQJP��'P�EO
?ANP=EJ�PD=P�=�@A>P�EO�KSA@�>QP�EP�EO�JKP�?ANP=EJ�DKS�IQ?D��	�liquidated debt � �KJ
PDA�KPDAN�D=J@�EO�KJA�PD=P�EO�BETA@�EJ�=IKQJP�?ANP=EJ����@A>P�?=J�>A�HEMQE@=PA@�>U
>AEJC�SNEPPAJ�@KSJ�EJ�QJ=I>ECQKQO�PANIO]^'-3�����_]KN�>U�>AEJC
I=PDAI=PE?=HHU�=O?ANP=EJ=>HA]���LAN�LKQJ@�KB�E?A�KN@ANA@�=J@����LKQJ@O
@AHERANA@��DAJ?A�PDA�HEMQE@=PA@�@A>P�EO�����


&ANA�EO�DKS�PDA�I=PPAN�LH=UO�KQP���OOQIA�=�L=PEAJP�CKAO�PK�PDA�DKOLEP=H�BKN�=
C=HH>H=@@AN�KLAN=PEKJ��2DA�?KOP�KB�PDA�KLAN=PEKJ�D=O�JKP�>AAJ�@EO?QOOA@�>ABKNAD=J@
EJ�@AP=EH�=HPDKQCD�PDA�?KOP�EJ�PDA�IAPNKLKHEP=J�=NA=�EO�JKNI=HHU�=NKQJ@�������
�BPAN�PDA�KLAN=PEKJ�PDA�L=PEAJP�=J@�PDA�OQNCAKJ�=CNAA�KJ�=�>EHH�KB��������2DA
L=PEAJP�L=UO�PDA�>EHH��=�IKJPD�H=PAN�PDA�OQNCAKJ�OQAO�BKN�=JKPDAN��������5DK�SEJO�
2DA�L=PEAJP��DA�D=O�BKNCKJA�DEO�NECDP�PK�?D=HHAJCA�PDA�NA=OKJ=>HAJAOO�KB�PDA�BAA�>U
=CNAAEJC�PK�=�BETA@�=IKQJP�L=U=>HA�=P�=�?ANP=EJ�PEIA��2DA�=CNAAIAJP�HEMQE@=PEJC�PDA
@A>P�EO�=J�=??KN@�=J@�EO�AJBKN?A=>HA��'B�DKSARAN�PDA�L=PEAJP�=J@�PDA�OQNCAKJ�D=@
=CNAA@�KJ�=J�������BAA�>ABKNA�PDA�KLAN=PEKJ�=J@�EB�PDA�L=PEAJP�=N>EPN=NEHU�NABQOA@
PK�L=U�PDEO�HEMQE@=PA@�@A>P�QJHAOO�PDA�OQNCAKJ�=CNAA@�PK�?QP�DAN�BAA�EJ�D=HB�PDAJ�PDA
OQNCAKJ�SKQH@�>A�AJPEPHA@�PK�NA?KRAN�PDA�KPDAN�D=HB�EJ�=�H=SOQEP�>A?=QOA�PDA�L=PEAJP
SKQH@�D=RA�CERAJ�JK�?KJOE@AN=PEKJ]CERAJ�QL�JKPDEJC�^OQBBANA@�JK�@APNEIAJP_]BKN
PDA�OQNCAKJaO�OQ>OAMQAJP�=CNAAIAJP�PK�?QP�PDA�BAA�

Settling a Disputed Debt

� disputed debt =NEOAO�SDANA�PDA�L=NPEAOdid=CNAA�KJ�	HEMQE@=PA@
�PDA�LNE?A�KN�BAA
>QP�OQ>OAMQAJPHU�CAP�EJPK�=�@EOLQPA�=>KQP�EPO�B=ENJAOO�=J@�PDAJ�OAPPHA��5DAJ�PDEO
@EOLQPA�EO�OAPPHA@�PDA�L=NPEAO�D=RA�CERAJ�?KJOE@AN=PEKJ�PK�=J�=CNAAIAJP�PK�=??ALP�=
BETA@�OQI�=O�L=UIAJP�BKN�PDA�=IKQJP�@QA���OOQIA�PD=P�EJ�PDA�C=HH>H=@@AN�?=OA�PDA
L=PEAJP�=CNAAO�EJ�=@R=J?A�PK�L=U��������#ECDP�IKJPDO�=BPAN�PDA�KLAN=PEKJ�=J@�=O�=
NAOQHP�KB�J=QOA=�=J@�RKIEPEJC�OLAHHO�PDA�L=PEAJP�QJ@ANCKAO�=�OA?KJ@�KLAN=PEKJ��PDA
OQNCAKJO�@EO?KRAN�=�OQNCE?=H�OLKJCA�AI>A@@A@�EJ�PDA�L=PEAJPaO�EJPAOPEJA��2DA

�� ��IKJAU�K>HEC=PEKJ�PDA
=IKQJP�KB�SDE?D�EO�QJGJKSJ�

�� ��IKJAU�K>HEC=PEKJ�PDA�R=HQA
KB�SDE?D�EO�GJKSJ�
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L=PEAJP�NABQOAO�PK�L=U�PDA�BQHH�OQI�KB�PDA�KNECEJ=H�OQNCAKJaO�>EHH��PDAU�OAPPHA�KJ
������SDE?D�PDA�L=PEAJP�L=UO��2DEO�EO�=�>EJ@EJC�=CNAAIAJP�>A?=QOA�OQ>OAMQAJP
B=?PO�=NKOA�PK�I=GA�HACEPEI=PA�PDA�L=PEAJPaO�MQ=NNAH�KRAN�DEO�K>HEC=PEKJ�PK�L=U�PDA
BQHH�>EHH���O�HKJC�=O�PDA�@EOLQPA�EO�>=OA@�EJ�B=?P�=J@�EO�JKP�PNQILA@�QL�=O�HKJC�=O�PDA
LNKIEOAA�EO�=?PEJC�EJ�CKK@�B=EPD�PDAJ�?KJOE@AN=PEKJ�EO�LNAOAJP�SDAJ�=�@EOLQPA@�@A>P
EO�OAPPHA@�

The ÒIn-Full-PaymentÓ Check Situation

2K�@EO?D=NCA�DEO�HEMQE@=PA@�@A>P�BKN�������PK�PDA�OQNCAKJ�PDA�L=PEAJP�OAJ@O�=�?DA?G
BKN�������I=NGA@�^L=UIAJP�EJ�BQHH�_�2DA�OQNCAKJ�?=ODAO�EP��2DANA�EO�JK�@EOLQPA�
+=U�PDA�OQNCAKJ�OQA�BKN�PDA�NAI=EJEJC��������2DEO�I=U�=LLA=N�PK�>A�=J�=??KN@��>U
?=ODEJC�PDA�?DA?G�PDA�OQNCAKJ�OAAIO�PK�>A�=CNAAEJC�SEPD�PDA�L=PEAJP�PK�=??ALP�PDA
������EJ�BQHH�L=UIAJP�� QP�?KJOE@AN=PEKJ�EO�H=?GEJC�� A?=QOA�PDA�OQNCAKJ�EO�KSA@
IKNA�PD=J�PDA�B=?A�=IKQJP�KB�PDA�?DA?G�ODA�?=QOAO�PDA�L=PEAJP�JK�HAC=H�@APNEIAJP
>U�=??ALPEJC�PDA�?DA?G��'B�PDA�NQHA�SANA�KPDANSEOA�@A>PKNO�?KQH@�A=OEHU�PAILP�D=N@�
LNAOOA@�?NA@EPKNO�PK�=??ALP�HAOO�PD=J�PDA�=IKQJP�KSA@�>U�LNAOAJPEJC�EIIA@E=PA
?=OD��2DA�GAU�PK�PDA�AJBKN?A=>EHEPU�KB�=�^L=UIAJP�EJ�BQHH_�HACAJ@�EO�PDA�?D=N=?PAN�KB
PDA�@A>P��'B�QJHEMQE@=PA@�KN�EB�PDANA�EO�=�@EOLQPA�PDAJ�^L=UIAJP�EJ�BQHH_�?=J�OANRA�=O
=??KN@�=J@�O=PEOB=?PEKJ�SDAJ�SNEPPAJ�KJ�=�?DA?G�PD=P�EO�=??ALPA@�BKN�L=UIAJP�>U�=
?NA@EPKN�� QP�EB�PDA�@A>P�EO�HEMQE@=PA@�=J@�QJ@EOLQPA@�PDANA�EO�JK�?KJOE@AN=PEKJ
SDAJ�PDA�?DA?G�EO�BKN�=�HAOOAN�=IKQJP��	&KSARAN�EP�EO�=NCQ=>HA�PD=P�EB�PDA�?DA?G�EO
?KJOE@ANA@�PK�>A�=J�=CNAAIAJP�IK@EBUEJC�=�O=HAO�?KJPN=?P�JK�?KJOE@AN=PEKJ�EO
JA?AOO=NU�QJ@AN�3JEBKNI�!KIIAN?E=H�!K@A�	3!!
�1A?PEKJ�������


Unforeseen Difficulties

�J unforeseen difficulty � =NEOEJC�=BPAN�=�?KJPN=?P�EO�I=@A�I=U�>A�NAOKHRA@�>U�=J
=??KN@�=J@�O=PEOB=?PEKJ�PKK��"EBBE?QHPEAO�PD=P�JK�KJA�?KQH@�BKNAOAA�?=J�OKIAPEIAO
OANRA�=O�?=P=HUOP�BKN�=�BQNPDAN�LNKIEOA�PD=P�I=U�=LLA=N�PK�>A�SEPDKQP�?KJOE@AN=PEKJ
>QP�PD=P�PDA�?KQNPO�SEHH�AJBKN?A�JARANPDAHAOO��1QLLKOA�.APAN�?KJPN=?PO�PK�>QEH@�(ANNU
=�DKQOA�BKN����������5DEHA�AT?=R=PEJC�.APAN�QJATLA?PA@HU�@EO?KRANO�MQE?GO=J@�PDA
NAIKR=H�KB�SDE?D�SEHH�?KOP�=J�=@@EPEKJ=H���������2K�AJOQNA�PD=P�.APAN�@KAO�JKP
@AH=U�(ANNU�LNKIEOAO�PK�L=U�.APAN��������IKNA�PD=J�KNECEJ=HHU�=CNAA@�� QP�SDAJ
PDA�DKQOA�EO�?KILHAPA@�(ANNU�NAJACAO�KJ�DEO�LNKIEOA��'O�(ANNU�HE=>HA��*KCE?=HHU
LAND=LO�JKP��.APAN�D=O�EJ?QNNA@�JK�HAC=H�@APNEIAJP�EJ�AT?D=JCA�BKN�PDA���������DA
D=@�=HNA=@U�?KJPN=?PA@�PK�>QEH@�PDA�DKQOA�� QP�IKOP�?KQNPO�SKQH@�=HHKS�.APAN�PK
NA?KRAN�KJ�PDA�PDAKNU�PD=P�PDA�KNECEJ=H�?KJPN=?P�S=O�PANIEJ=PA@�KN�IK@EBEA@�AEPDAN
>U�IQPQ=H�=CNAAIAJP�KN�>U�=J�EILHEA@�?KJ@EPEKJ�PD=P�PDA�KNECEJ=H�?KJPN=?P�SKQH@�>A
@EO?D=NCA@�EB�QJBKNAOAAJ�@EBBE?QHPEAO�@ARAHKLA@��'J�ODKNP�PDA�?KQNPO�SEHH�AJBKN?A�PDA
L=NPEAOa�KSJ�IQPQ=H�NA?KCJEPEKJ�PD=P�PDA�QJBKNAOAAJ�?KJ@EPEKJO�D=@�I=@A�PDA�KH@
?KJPN=?P�QJB=EN��2DA�L=NPEAO�AEPDAN�D=RA�IK@EBEA@�PDAEN�KNECEJ=H�?KJPN=?P�	SDE?D

�� .NK>HAIO�EJ�ATA?QPEJC�=
?KJPN=?P�OK�CNA=P�=O�PK�S=NN=JP
PDA�=OOQILPEKJ�PD=P�PDA
?KJPN=?P�EO�IK@EBEA@�
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NAMQENAO�?KJOE@AN=PEKJ�=P�?KIIKJ�H=S
�KN�D=RA�CERAJ�QL�PDAEN�KNECEJ=H�?KJPN=?P�=J@
I=@A�=�JAS�KJA�	?=HHA@�=novation �� 
�

'P�EO�=�MQAOPEKJ�KB�B=?P�SDAPDAN�PDA�JAS�?EN?QIOP=J?A�EO�JAS�=J@�@EBBE?QHP�AJKQCD�PK
I=GA�=�LNAATEOPEJC�K>HEC=PEKJ�EJPK�=J�QJBKNAOAAJ�@EBBE?QHPU��->REKQOHU�EB�.APAN
AJ?KQJPANO�KJHU�=�OI=HH�LK?GAP�KB�MQE?GO=J@]O=U�PSK�C=HHKJOa�SKNPD]DA�SKQH@
D=RA�PK�@A=H�SEPD�EP�=O�L=NP�KB�DEO�=HNA=@U�=CNAA@�PK�FK>��'B�DA�AJ?KQJPANO�=O�IQ?D
MQE?GO=J@�=O�SKQH@�BEHH�=J�-HUILE?�OEVA@�OSEIIEJC�LKKH�PD=PaO�?HA=NHU�QJBKNAOAAJ
=J@�DA�ODKQH@�CAP�ATPN=�PK�@A=H�SEPD�EP��1KIALH=?A�>APSAAJ�PDA�PSK�MQ=JPEPEAO�KB
MQE?GO=J@�PDANA�EO�AJKQCD�KB�PDA�OPQBB�OK�PD=P�.APANaO�@QPU�PK�NAIKRA�EP�EO�KQPOE@A
PDA�KNECEJ=H�=CNAAIAJP�=J@�JAS�?KJOE@AN=PEKJ�SKQH@�>A�JAA@A@�EJ�AT?D=JCA�BKN�EPO
NAIKR=H�

CreditorsÕ Composition

� creditorsÕ composition�� I=U�CERA�NEOA�PK�@A>P�OAPPHAIAJP�>U�=J�=??KN@�=J@
O=PEOB=?PEKJ��'P�EO�=J�=CNAAIAJP�SDANA>U�PSK�KN�IKNA�?NA@EPKNO�KB�=�@A>PKN�?KJOAJP
PK�PDA�@A>PKNaO�L=UEJC�PDAI�LNK�N=P=�OD=NAO�KB�PDA�@A>P�@QA�EJ�BQHH�O=PEOB=?PEKJ�KB
PDAEN�?H=EIO����?KILKOEPEKJ�=CNAAIAJP�?=J�>A�?NEPE?=HHU�EILKNP=JP�PK�=�>QOEJAOO�EJ
PNKQ>HA��PDNKQCD�EP�PDA�>QOEJAOO�IECDP�I=J=CA�PK�OP=RA�KBB�>=JGNQLP?U��#RAJ
PDKQCD�PDA�OD=NA�=??ALPA@�EO�HAOO�PD=J�PDA�BQHH�=IKQJP�@QA�=J@�EO�L=U=>HA�=BPAN�PDA
@QA�@=PA�OK�PD=P�?KJOE@AN=PEKJ�=LLA=NO�PK�>A�H=?GEJC�?KQNPO�NKQPEJAHU�AJBKN?A�PDAOA
=CNAAIAJPO��2DA�LNKIEOA�KB�A=?D�?NA@EPKN�PK�=??ALP�=�HAOOAN�OD=NA�PD=J�PD=P�KSA@�EJ
NAPQNJ�BKN�CAPPEJC�OKIAPDEJC�EO�P=GAJ�=O�?KJOE@AN=PEKJ�PK�OQLLKNP�PDA�LNKIEOAO�KB
PDA�KPDANO����@A>PKN�D=O�������KJ�D=J@��&A�KSAO�������A=?D�PK��� �=J@�!���� 
=J@�!�=CNAA�PK�=??ALP�������A=?D�=J@�@EO?D=NCA�PDA�@A>PKN��#=?D�?NA@EPKN�D=O�CERAJ
QL�������>QP�EJ�NAPQNJ�D=O�=P�HA=OP�NA?AERA@�OKIAPDEJC�PDA��������5EPDKQP�PDA
?KILKOEPEKJ�KJA�IECDP�D=RA�NA?AERA@�PDA�AJPENA�=IKQJP�KSA@�DAN�>QP�PDA�KPDANO
SKQH@�D=RA�NA?AERA@�JKPDEJC�

Preexisting Duty

Not=IAJ=>HA�PK�OAPPHAIAJP�>U�=J�=??KN@�=J@�O=PEOB=?PEKJ�EO�PDA�OEPQ=PEKJ�SDANA�=
L=NPU�D=O�=preexisting duty =J@�DA�KN�ODA�EO�KBBANA@�=�>AJABEP�PK�@EO?D=NCA�EP�
5DAJ�PDA�KJHU�?KJOE@AN=PEKJ�KBBANA@�PDA�LNKIEOKN�EO�=J�=?P�KN�LNKIEOA�PK�=?P�PK
?=NNU�KQP�=�LNAATEOPEJC�@QPU�PDANA�EO�JK�R=HE@�?KJPN=?P���ODenney v. Reppert	1A?PEKJ
��������!KJOE@AN=PEKJ��.NAATEOPEJC�->HEC=PEKJ�
�I=GAO�?HA=N�PDA�LNKIEOAA�OQBBANO�JK
HAC=H�@APNEIAJP�EJ�LNKIEOEJC�PK�QJ@ANP=GA�PD=P�SDE?D�DA�EO�=HNA=@U�K>HEC=PA@�PK�@K�
5DANA�=�LANOKJ�EO�LNKIEOA@�=�>AJABEP�JKP�PK�@K�PD=P�SDE?D�DA�EO�=HNA=@U�@EO=HHKSA@
BNKI�@KEJC�PDANA�EO�JK�?KJOE@AN=PEKJ��"=RE@�EO�OETPAAJ�UA=NO�KH@��DEO�QJ?HA�LNKIEOAO
DEI�����EB�DA�SEHH�NABN=EJ�BNKI�OIKGEJC��2DA�LNKIEOA�EO�JKP�AJBKN?A=>HA��HAC=HHU
"=RE@�=HNA=@U�IQOP�NABN=EJ�BNKI�OIKGEJC�OK�DA�D=O�LNKIEOA@�PK�CERA�QL�JKPDEJC�PK
SDE?D�DA�D=@�=�HAC=H�NECDP���O�JKPA@�LNAREKQOHU�PDA�@EBBE?QHPU�=NEOAO�SDANA�EP�EO

��� ��JAS�?KJPN=?P�OQ>OPEPQPEJC�BKN
=J�KH@�KJA�KN�=�JAS�L=NPU�PK�=
?KJPN=?P�NALH=?EJC�=�BKNIAN
L=NPU�

��� �J�=CNAAIAJP�=IKJC
?NA@EPKNO�A=?D�=??ALPEJC�HAOO
PD=J�BQHH�L=UIAJP�BNKI�=
@A>PKN�OK�PD=P�A=?D�CAPO
OKIAPDEJC�
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QJ?HA=N�SDAPDAN�=�LANOKJ�D=O�=�LNAATEOPEJC�K>HEC=PEKJ�KN�SDAPDAN�OQ?D�QJBKNAOAAJ
@EBBE?QHPEAO�D=RA�=NEOAJ�=O�PK�S=NN=JP�PDA�NA?KCJEPEKJ�PD=P�PDA�L=NPEAO�D=RA�IK@EBEA@
PDA�?KJPN=?P�KN�AJPANA@�EJPK�=�JKR=PEKJ��5D=P�EB�.APAN�EJOEOPO�KJ�=@@EPEKJ=H�L=UIAJP
BKN�DEI�PK�NAIKRA�KJA�SDAAH>=NNKS�BQHH�KB�MQE?GO=J@�BNKI�PDA�AT?=R=PEKJ��1QNAHU
PD=PaO�JKP�AJKQCD�^QJBKNAOAAJ�@EBBE?QHPU�_�&KS�IQ?D�MQE?GO=J@�EO�AJKQCD�

Illusory Promises

,KP�ARANU�LNKIEOA�EO�=�LHA@CA�PK�@K�OKIAPDEJC��1KIAPEIAO�EP�EO�=Jillusory
promise �� �SDANA�PDA�PANIO�KB�PDA�?KJPN=?P�NA=HHU�>EJ@�PDA�LNKIEOKN�PK�CERA�QL
JKPDEJC�PK�OQBBAN�JK�@APNEIAJP��$KN�AT=ILHA�*U@E=�KBBANO�PK�L=U�(QHEAPPA�����BKN
IKSEJC�*U@E=aO�H=SJ��(QHEAPPA�LNKIEOAO�PK�IKS�PDA�H=SJ�EB�ODA�BAAHO�HEGA�EP��+=U
(QHEAPPA�AJBKN?A�PDA�?KJPN=?P��,K�>A?=QOA�(QHEAPPA�D=O�EJ?QNNA@�JK�HAC=H�@APNEIAJP�
DAN�LNKIEOA�EO�EHHQOKNU�OEJ?A�>U�@KEJC�JKPDEJC�ODA�OPEHH�B=HHO�SEPDEJ�PDA�HEPAN=H
SKN@EJC�KB�DAN�LNKIEOA��2DA�@K?PNEJA�PD=P�OQ?D�>=NC=EJO�=NA�QJAJBKN?A=>HA�EO
OKIAPEIAO�NABANNA@�PK�=O�PDA�NQHA�KB�IQPQ=HEPU�KB�K>HEC=PEKJ��EB�KJA�L=NPU�PK�=
?KJPN=?P�D=O�JKP�I=@A�=�>EJ@EJC�K>HEC=PEKJ�JAEPDAN�EO�PDA�KPDAN�L=NPU�>KQJ@��2DQO
EB���?KJPN=?PO�PK�DENA� �BKN�=�UA=N�=P�������=�IKJPD�NAOANREJC�PDA�NECDP�PK�@EOIEOO� 
=P�=JU�PEIA�	=J�^KLPEKJ�PK�?=J?AH_�?H=QOA
�=J@� �=CNAAO�PK�SKNG�BKN�=�UA=N���D=O�JKP
NA=HHU�LNKIEOA@�=JUPDEJC����EO�JKP�>KQJ@�PK�PDA�=CNAAIAJP�=J@�JAEPDAN�EO� �

2DA�EHHQOKNU�LNKIEOA�LNAOAJPO�=�OLA?E=H�LNK>HAI�EJ�=CNAAIAJPO�BKN�AT?HQOERA
@A=HEJC�KQPLQPO�=J@�JAA@O�?KJPN=?PO�

Exclusive Dealing Agreement

'J�=J exclusive dealing agreement �� �KJA�L=NPU�	PDA�BN=J?DEOKN
�LNKIEOAO�PK�@A=H
OKHAHU�SEPD�PDA�KPDAN�L=NPU�	PDA�BN=J?DEOAA
]BKN�AT=ILHA�=�BN=J?DEOKN�@AOECJAN
=CNAAO�PK�OAHH�=HH�KB�DAN�OLA?E=HHU�@AOECJA@�?HKPDAO�PK�=�L=NPE?QH=N�@AL=NPIAJP�OPKNA
	PDA�BN=J?DEOAA
��'J�NAPQNJ�PDA�OPKNA�LNKIEOAO�PK�L=U�=�?ANP=EJ�LAN?AJP=CA�KB�PDA
O=HAO�LNE?A�PK�PDA�@AOECJAN��-J�?HKOAN�EJOLA?PEKJ�EP�I=U�=LLA=N�PD=P�PDA�OPKNAaO
LNKIEOA�EO�EHHQOKNU��EP�L=UO�PDA�@AOECJAN�KJHU�EB�EP�I=J=CAO�PK�OAHH�@NAOOAO�>QP�EP�I=U
OAHH�JKJA��2DA�BN=J?DEOKN�@AOECJAN�I=U�PDANABKNA�=PPAILP�PK�>=?G�KQP�KB�PDA�@A=H�>U
=NCQEJC�PD=P�>A?=QOA�PDA�BN=J?DEOAA�EO�JKP�K>HEC=PA@�PK�@K�=JUPDEJC�PDANA�S=O�JK
?KJOE@AN=PEKJ�BKN�DAN�LNKIEOA�PK�@A=H�AT?HQOERAHU�SEPD�PDA�OPKNA�

!KQNPO�DKSARAN�D=RA�QLDAH@�AT?HQOERA�@A=HEJC�?KJPN=?PO�KJ�PDA�PDAKNU�PD=P�PDA
BN=J?DEOAA�D=O�=J�K>HEC=PEKJ�PK�QOA�NA=OKJ=>HA�ABBKNPO�PK�LNKIKPA�=J@�OAHH�PDA
LNK@Q?P�KN�OANRE?AO��2DEO�K>HEC=PEKJ�I=U�>A�OLAHHA@�KQP�EJ�PDA�?KJPN=?P�KN�EILHEA@�>U
EPO�PANIO��'J�PDA�?H=OOE?�OP=PAIAJP�KB�PDEO�?KJ?ALP�(Q@CA� AJF=IEJ�,��!=N@KVK�PDAJ
KJ�PDA�,AS�7KNG�!KQNP�KB��LLA=HO�EJ�QLDKH@EJC�OQ?D�=�?KJPN=?P�@A?H=NA@�

��� 2DA�LNKIEOKN�=?PQ=HHU�CERAO�QL
JK�?KJOE@AN=PEKJ�=O�EJ�^'�SEHH
L=EJP�UKQN�DKQOA�EJ�(QJA�EB�'
BAAH�HEGA�EP�_

��� ��?KJPN=?P]=O�>APSAAJ�>QUAN
=J@�OAHHAN]SDANA�PDA�L=NPEAO
=CNAA�KJHU�PK�@A=H�SEPD�A=?D
KPDAN�
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'P�EO�PNQA�PD=P�9PDA�BN=J?DEOAA;�@KAO�JKP�LNKIEOA�EJ�OK�I=JU�SKN@O�PD=P�DA�SEHH�QOA
NA=OKJ=>HA�ABBKNPO�PK�LH=?A�PDA�@ABAJ@=JPaO�AJ@KNOAIAJPO�=J@�I=NGAP�DAN�@AOECJO�
5A�PDEJG�DKSARAN�PD=P�OQ?D�=�LNKIEOA�EO�B=ENHU�PK�>A�EILHEA@��2DA�H=S�D=O
KQPCNKSJ�EPO�LNEIEPERA�OP=CA�KB�BKNI=HEOI�SDAJ�PDA�LNA?EOA�SKN@�S=O�PDA�OKRANAECJ
P=HEOI=J�=J@�ARANU�OHEL�S=O�B=P=H��'P�P=GAO�=�>NK=@AN�REAS�PK@=U����LNKIEOA�I=U�>A
H=?GEJC�=J@�UAP�PDA�SDKHA�SNEPEJC�I=U�>A�^EJOPEJ?P�SEPD�=J�K>HEC=PEKJ_�EILANBA?PHU
ATLNAOOA@�[&EO�LNKIEOA�PK�L=U�PDA�@ABAJ@=JP�KJA�D=HB�KB�PDA�LNKBEPO�=J@�NARAJQAO
NAOQHPEJC�BNKI�PDA�AT?HQOERA�=CAJ?U�=J@�PK�NAJ@AN�=??KQJPO�IKJPDHU�S=O�=�LNKIEOA
PK�QOA�NA=OKJ=>HA�ABBKNPO�PK�>NEJC�LNKBEPO�=J@�NARAJQAO�EJPK�ATEOPAJ?A�Otis F. Wood v.
Lucy, Lady Duff-Gordon�����,�#������	����
�

2DA�3!!�BKHHKSO�PDA�O=IA�NQHA��'J�PDA�=>OAJ?A�KB�H=JCQ=CA�OLA?EBE?=HHU�@AHEJA=PEJC
PDA�OAHHANaO�KN�>QUANaO�@QPEAO�=J�AT?HQOERA�@A=HEJC�?KJPN=?P�QJ@AN�1A?PEKJ������	�

EILKOAO�^=J�K>HEC=PEKJ�>U�PDA�OAHHAN�PK�QOA�>AOP�ABBKNPO�PK�OQLLHU�PDA�CKK@O�=J@�>U
PDA�>QUAN�PK�QOA�>AOP�ABBKNPO�PK�LNKIKPA�PDAEN�O=HA�_

Outputs Contracts and Needs Contracts

��OEIEH=N�EOOQA�=NEOAO�SEPD�KQPLQPO�?KJPN=?PO�=J@�JAA@O�?KJPN=?PO��'J�=Joutputs
contract �� �PDA�OAHHAN]O=U�=�?K=H�?KIL=JU]=CNAAO�PK�OAHH�EPO�AJPENA�UA=NHU�KQPLQP�KB
?K=H�PK�=J�AHA?PNE?�QPEHEPU��&=O�EP�NA=HHU�=CNAA@�PK�LNK@Q?A�=J@�OAHH�=JU�?K=H�=P�=HH�
5D=P�EB�PDA�?K=H�IEJA�KSJAN�@A?E@AO�PK�ODQP�@KSJ�LNK@Q?PEKJ�PK�P=GA�=�UA=NaO
R=?=PEKJ]EO�PD=P�=�REKH=PEKJ�KB�PDA�=CNAAIAJP��7AO��2DA�H=S�EILKOAO�QLKJ�PDA�OAHHAN
DANA�=�@QPU�PK�LNK@Q?A�=J@�OAHH�=�NA=OKJ=>HA�=IKQJP��1EIEH=NHU�EB�PDA�AHA?PNE?�QPEHEPU
?KJPN=?PA@�PK�>QU�=HH�EPO�NAMQENAIAJPO�KB�?K=H�BNKI�PDA�?K=H�?KIL=JU]=needs
contract �� ]?KQH@�EP�@A?E@A�PK�OPKL�KLAN=PEKJ�AJPENAHU�=J@�P=GA�JK�?K=H��,K�EP�EO
NAMQENA@�PK�P=GA�=�NA=OKJ=>HA�=IKQJP�

��� �J�=CNAAIAJP�PK�OAHH�=HH�KB
KJAaO�CKK@O�KN�OANRE?AO�PK�=
OEJCHA�LANOKJ�

��� �J�=CNAAIAJP�PK�>QU�=HH�KB
KJAaO�NAMQENAIAJPO�	KB�CKK@O
KN�OANRE?AO
�BNKI�=�OEJCHA
OKQN?A�

!D=LPAN����!KJOE@AN=PEKJ

�����*AC=H�1QBBE?EAJ?U ���



KEY TAKEAWAY

!KQNPO�@K�JKP�EJMQENA�EJPK�PDA�=@AMQ=?U�KB�?KJOE@AN=PEKJ�>QP�	SEPD�OKIA
AT?ALPEKJO
�@K�NAMQENA�PDA�LNKIEOKN�PK�EJ?QN�=�HAC=H�@APNEIAJP�	PDA
OQNNAJ@AN�KB�=JU�HAC=H�NECDP�DA�KN�ODA�LKOOAOOAO]PK�CERA�QL�OKIAPDEJC
�EJ
KN@AN�PK�NA?AERA�PDA�>=NC=EJA@�BKN�>AJABEP��2DA�OQNNAJ@AN�KB�PDA�NECDP�PK�OQA
EO�=�HAC=H�@APNEIAJP�=J@�PDA�EOOQA�=NEOAO�EJ�=J=HUVEJC�R=NEKQO�GEJ@O�KB
@EOLQPA�OAPPHAIAJP�=CNAAIAJPO�	=??KN@�=J@�O=PEOB=?PEKJ
��PDA�K>HEC=PEKJ�PK
L=U�PDA�BQHH�=IKQJP�?H=EIA@�>U�=�?NA@EPKN�KJ�=�HEMQE@=PA@�@A>P�=J
QJHEMQE@=PA@�@A>P�=J@�=�@EOLQPA@�@A>P��5DANA�QJBKNAOAAJ�@EBBE?QHPEAO�=NEOA
=J�K>HECKN�SEHH�>A�AJPEPHA@�PK�=@@EPEKJ=H�?KILAJO=PEKJ�	?KJOE@AN=PEKJ
�PK
NAOKHRA�PDAI�AEPDAN�>A?=QOA�PDA�?KJPN=?P�EO�IK@EBEA@�KN�>A?=QOA�PDA�L=NPEAO
D=RA�AJPANA@�EJPK�=�JKR=PEKJ�>QP�JK�=@@EPEKJ=H�?KJOE@AN=PEKJ�EO�KSEJC�PK
KJA�SDK�LANBKNIO�=�LNAATEOPEJC�K>HEC=PEKJ�KN�BKN>A=NO�BNKI�LANBKNIEJC�PD=P
SDE?D�DA�KN�ODA�EO�QJ@AN�=�HAC=H�@QPU�JKP�PK�LANBKNI��'B�=�LNKIEOKN�CERAO�=J
EHHQOKNU�LNKIEOA�DA�KN�ODA�CERAO�JK�?KJOE@AN=PEKJ�=J@�JK�?KJPN=?P�EO�BKNIA@�
>QP�AT?HQOERA�@A=HEJC�=CNAAIAJPO�JAA@O�?KJPN=?PO�=J@�KQPLQPO�?KJPN=?PO
=NA�JKP�PNA=PA@�=O�EHHQOKNU�

EXERCISES

�� 5D=P�EO�IA=JP�>U�^HAC=HHU�OQBBE?EAJP_�?KJOE@AN=PEKJ�
�� 5DU�@K�?KQNPO�QOQ=HHU�JKP�^EJMQENA�EJPK�PDA�=@AMQ=?U�KB�?KJOE@AN=PEKJ_�
�� &KS�?=J�EP�>A�O=E@�PDANA�EO�?KJOE@AN=PEKJ�EJ�PDA�BKHHKSEJC�EJOP=J?AO��	=


OAPPHAIAJP�KB�=J�QJHEMQE@=PA@�@A>P��	>
�OAPPHAIAJP�KB�=�@EOLQPA@�@A>P�
	?
�=�LANOKJ�=CNAAEJC�PK�@K�IKNA�PD=J�KNECEJ=HHU�?KJPN=?PA@�BKN�>A?=QOA
KB�QJBKNAOAAJ�@EBBE?QHPEAO��	@
�=�?NA@EPKN�=CNAAEJC�SEPD�KPDAN�?NA@EPKNO
BKN�A=?D�KB�PDAI�PK�=??ALP�HAOO�PD=J�PDAU�=NA�KSA@�BNKI�PDA�@A>PKN�

�� 5DU�EO�PDANA�JK�?KJOE@AN=PEKJ�SDANA�=�LANOKJ�@AI=J@O�ATPN=
?KILAJO=PEKJ�BKN�PD=P�SDE?D�ODA�EO�=HNA=@U�K>HEC=PA@�PK�@K�KN�BKN
BKN>A=NEJC�PK�@K�PD=P�SDE?D�ODA�=HNA=@U�EO�BKN>E@@AJ�BNKI�@KEJC�

�� 5D=P�EO�PDA�@EBBANAJ?A�>APSAAJ�=�?KJPN=?P�IK@EBE?=PEKJ�=J@�=�JKR=PEKJ�
�� &KS�@K�?KQNPO�NAOKHRA�PDA�LNK>HAI�PD=P�=�JAA@O�KN�KQPLQPO�?KJPN=?P

=LL=NAJPHU�EILKOAO�JK�@APNEIAJP]JK�NAMQENAIAJP�PK�L=OO�=JU
?KJOE@AN=PEKJ�PK�PDA�KPDAN�OE@A]KJ�PDA�LNKIEOKN�

!D=LPAN����!KJOE@AN=PEKJ

�����*AC=H�1QBBE?EAJ?U ���



11.3 Promises Enforceable without Consideration

LEARNING OBJECTIVE

�� 3J@ANOP=J@�PDA�AT?ALPEKJO�PK�PDA�NAMQENAIAJP�KB�?KJOE@AN=PEKJ�

$KN�=�R=NEAPU�KB�LKHE?U�NA=OKJO�?KQNPO�SEHH�AJBKN?A�?ANP=EJ�PULAO�KB�LNKIEOAO�ARAJ
PDKQCD�?KJOE@AN=PEKJ�I=U�>A�=>OAJP��1KIA�KB�PDAOA�=NA�CKRANJA@�>U�PDA�3JEBKNI
!KIIAN?E=H�!K@A�	3!!
��KPDANO�=NA�L=NP�KB�PDA�AOP=>HEODA@�?KIIKJ�H=S�

Promises Enforceable without Consideration at Common Law
Past Consideration

-N@EJ=NEHUpast consideration �� EO�JKP�OQBBE?EAJP�PK�OQLLKNP�=�LNKIEOA�� U�L=OP
?KJOE@AN=PEKJ�PDA�?KQNPO�IA=J�=J�=?P�PD=P�?KQH@�D=RA�OANRA@�=O�?KJOE@AN=PEKJ�EB�EP
D=@�>AAJ�>=NC=EJA@�BKN�=P�PDA�PEIA�>QP�PD=P�S=O�JKP�PDA�OQ>FA?P�KB�=�>=NC=EJ��$KN
AT=ILHA�+NO���?AaO�@KC�$HQBBU�AO?=LAO�BNKI�DAN�IEOPNAOOaO�?KJ@K�=P�@QOG��0K>ANP
BEJ@O�$HQBBU�OAAO�+NO���?A�SDK�EO�DANOAHB�KQP�HKKGEJC�BKN�DAN�LAP�=J@�CERAO�$HQBBU�PK
DAN��1DA�O=UO�^-D�PD=JG�UKQ�BKN�BEJ@EJC�IU�@A=N�@KC��!KIA�>U�IU�LH=?A�PKIKNNKS
IKNJEJC�=J@�'aHH�CERA�UKQ�BEBPU�@KHH=NO�=O�=�NAS=N@�_�2DA�JATP�@=U�0K>ANP�OPKLO�>U
+NO���?AaO�?KJ@K�>QP�ODA�O=UO�^5AHH�'�@KJaP�GJKS��$HQBBU�OKEHA@�PDA�?=NLAP�=C=EJ
H=OP�JECDP��'�PDEJG�I=U>A�=�PSAJPU�@KHH=N�NAS=N@�SKQH@�>A�LHAJPU�_�0K>ANP�?=JJKP
?KHHA?P�PDA�BEBPU�@KHH=NO��#RAJ�PDKQCD�+NO���?A�IECDP�D=RA�=�IKN=H�K>HEC=PEKJ�PK�L=U
DEI�=J@�DKJKN�DAN�LNKIEOA�PDANA�S=O�JK�?KJOE@AN=PEKJ�BKN�EP��0K>ANP�EJ?QNNA@�JK
HAC=H�@APNEIAJP��DEO�?KJPNE>QPEKJ]BEJ@EJC�PDA�@KC]S=O�L=E@�KQP�>ABKNA�DAN
LNKIEOA�=J@�DEO�L=OP�?KJOE@AN=PEKJ�EO�EJR=HE@�PK�OQLLKNP�=�?KJPN=?P��2DANA�S=O�JK
>=NC=EJA@�BKN�AT?D=JCA�

&KSARAN�=�R=HE@�?KJOE@AN=PEKJ�CERAJ�EJ�PDA�L=OP�PK�OQLLKNP�=�LNKIEOA�?=J�>A�PDA
>=OEO�BKN�=JKPDAN�H=PAN�?KJPN=?P�QJ@AN�?ANP=EJ�?EN?QIOP=J?AO��2DAOA�K??QN�SDAJ�=
LANOKJaO�@QPU�PK�=?P�BKN�KJA�NA=OKJ�KN�=JKPDAN�D=O�>A?KIA�JK�HKJCAN�>EJ@EJC��'B�PDA
LANOKJ�PDAJ�I=GAO�=�JAS�LNKIEOA�>=OA@�KJ�PDA�QJBQHBEHHA@�L=OP�@QPU�PDA�JAS
LNKIEOA�EO�>EJ@EJC�SEPDKQP�BQNPDAN�?KJOE@AN=PEKJ��2DNAA�PULAO�KB�?=OAO�BKHHKS�

Promise Revived after Statute of Limitations Has Passed

� statute of limitations �� EO�=�H=S�NAMQENEJC�=�H=SOQEP�PK�>A�BEHA@�SEPDEJ�=�OLA?EBEA@
LANEK@�KB�UA=NO��$KN�AT=ILHA�EJ�I=JU�OP=PAO�=�?KJPN=?P�?H=EI�IQOP�>A�OQA@�KJ
SEPDEJ�OET�UA=NO��EB�PDA�LH=EJPEBB�S=EPO�HKJCAN�PD=J�PD=P�PDA�?H=EI�SEHH�>A�@EOIEOOA@

��� ��LNKIEOA�OQ>OAMQAJP�PK�=
LNKIEOAAaO�=?P�JKP�>=NC=EJA@
BKN��EP�@KAO�JKP�?KQJP�=O
?KJOE@AN=PEKJ�

��� 2DA�H=S�OPELQH=PEJC�DKS�HKJC
=BPAN�=�?=QOA�KB�=?PEKJ�=NEOAO
PD=P�=�LANOKJ�D=O�PK�OQA�KJ�EP�

!D=LPAN����!KJOE@AN=PEKJ

���



NAC=N@HAOO�KB�EPO�IANEPO��5DAJ�PDA�PEIA�LANEK@�OAP�BKNPD�EJ�PDA�OP=PQPA�KB�HEIEP=PEKJO
D=O�H=LOA@�PDA�OP=PQPA�EO�O=E@�PK�D=RA�^NQJ�_�'B�=�@A>PKN�NAJASO�=�LNKIEOA�PK�L=U�KN
=?GJKSHA@CAO�=�@A>P�=BPAN�PDA�NQJJEJC�KB�=�OP=PQPA�KB�HEIEP=PEKJO�PDAJ�QJ@AN�PDA
?KIIKJ�H=S�PDA�LNKIEOA�EO�>EJ@EJC�=HPDKQCD�PDANA�EO�JK�?KJOE@AN=PEKJ�EJ�PDA�QOQ=H
OAJOA��'J�I=JU�OP=PAO�PDEO�LNKIEOA�KN�=?GJKSHA@CIAJP�IQOP�>A�EJ�SNEPEJC�=J@
OECJA@�>U�PDA�@A>PKN���HOK�EJ�I=JU�OP=PAO�PDA�?KQNPO�SEHH�EILHU�=�LNKIEOA�KN
=?GJKSHA@CIAJP�EB�PDA�@A>PKN�I=GAO�=�L=NPE=H�L=UIAJP�=BPAN�PDA�OP=PQPA�D=O�NQJ�

Voidable Duties

1KIA�LNKIEOAO�PD=P�IECDP�KPDANSEOA�OANRA�=O�?KJOE@AN=PEKJ�=NA�RKE@=>HA�>U�PDA
LNKIEOKN�BKN�=�R=NEAPU�KB�NA=OKJO�EJ?HQ@EJC�EJB=J?U�BN=Q@�@QNAOO�KN�IEOP=GA�� QP
=�RKE@=>HA�?KJPN=?P�@KAO�JKP�=QPKI=PE?=HHU�>A?KIA�RKE@�=J@�EB�PDA�LNKIEOKN�D=O�JKP
=RKE@A@�PDA�?KJPN=?P�>QP�EJOPA=@�PDANA=BPAN�NAJASO�DEO�LNKIEOA�EP�EO�>EJ@EJC��$KN
AT=ILHA�+N��+AHREJ�OAHHO�DEO�>E?U?HA�PK�1APD�=CA�PDENPAAJ��1APD�LNKIEOAO�PK�L=U�+N�
+AHREJ�KJA�DQJ@NA@�@KHH=NO��1APD�I=U�NALQ@E=PA�PDA�?KJPN=?P�>QP�DA�@KAO�JKP�
5DAJ�DA�PQNJO�AECDPAAJ�DA�NAJASO�DEO�LNKIEOA�PK�L=U�PDA�KJA�DQJ@NA@�@KHH=NO�
2DEO�LNKIEOA�EO�>EJ@EJC��	&KSARAN�=�LNKIEOA�I=@A�QL�PK�PDA�PEIA�DA�PQNJA@
AECDPAAJ�SKQH@�JKP�>A�>EJ@EJC�OEJ?A�DA�SKQH@�OPEHH�D=RA�>AAJ�=�IEJKN�


Promissory Estoppel

5A�AT=IEJA@�PDA�IA=JEJC�KB�PDEO�BKN>E@@EJC�LDN=OA�EJ!D=LPAN����'JPNK@Q?PEKJ�PK
!KJPN=?P�*=S�	NA?=HH�PDA�#JCHEODHigh Trees?=OA
��'P�NALNAOAJPO�=JKPDAN�PULA�KB
LNKIEOA�PD=P�PDA�?KQNPO�SEHH�AJBKN?A�SEPDKQP�?KJOE@AN=PEKJ��1EILHU�OP=PA@
promissory estoppel �� IA=JO�PD=P�PDA�?KQNPO�SEHH�OPKL�PDA�LNKIEOKN�BNKI�?H=EIEJC
PD=P�PDANA�S=O�JK�?KJOE@AN=PEKJ��2DA�@K?PNEJA�KB�LNKIEOOKNU�AOPKLLAH�EO�EJRKGA@�EJ
PDA�EJPANAOPO�KB�FQOPE?A�SDAJ�PDNAA�?KJ@EPEKJO�=NA�IAP��	�
�PDA�LNKIEOA�EO�KJA�PD=P
PDA�LNKIEOKN�ODKQH@�NA=OKJ=>HU�ATLA?P�PK�EJ@Q?A�PDA�LNKIEOAA�PK�P=GA�=?PEKJ�KN
BKN>A=N�BNKI�P=GEJC�=?PEKJ�KB�=�@ABEJEPA�=J@�OQ>OP=JPE=H�?D=N=?PAN��	�
�PDA�=?PEKJ�KN
BKN>A=N=J?A�EO�P=GAJ��=J@�	�
�EJFQOPE?A�?=J�>A�=RKE@A@�KJHU�>U�AJBKN?EJC�PDA
LNKIEOA��	2DA�?KILHAPA�LDN=OAKHKCU�EO�^LNKIEOOKNU�AOPKLLAH�SEPD�@APNEIAJP=H
NAHE=J?A�_


2EIGK�OANRA@�KJ�PDA�>K=N@�KB�PNQOPAAO�KB�=�O?DKKH��&A�NA?KIIAJ@A@�PD=P�PDA�O?DKKH
LQN?D=OA�=�>QEH@EJC�BKN�=�OQ>OP=JPE=H�OQI�KB�IKJAU�=J@�PK�EJ@Q?A�PDA�PNQOPAAO�PK
RKPA�BKN�PDA�LQN?D=OA�DA�LNKIEOA@�PK�DAHL�SEPD�PDA�LQN?D=OA�=J@�PK�L=U�=P�PDA�AJ@
KB�BERA�UA=NO�PDA�LQN?D=OA�LNE?A�HAOO�PDA�@KSJ�L=UIAJP���P�PDA�AJ@�KB�BKQN�UA=NO
2EIGK�@EA@��2DA�O?DKKH�OQA@�DEO�AOP=PA�SDE?D�@ABAJ@A@�KJ�PDA�CNKQJ@�PD=P�PDANA
S=O�JK�?KJOE@AN=PEKJ�BKN�PDA�LNKIEOA��2EIGK�S=O�LNKIEOA@�KN�CERAJ�JKPDEJC�EJ
NAPQNJ�=J@�PDA�LQN?D=OA�KB�PDA�>QEH@EJC�S=O�KB�JK�@ENA?P�>AJABEP�PK�DEI�	SDE?D
SKQH@�D=RA�I=@A�PDA�LNKIEOA�AJBKN?A=>HA�=O�=�QJEH=PAN=H�?KJPN=?P
��2DA�?KQNP�NQHA@
PD=P�QJ@AN�PDA�PDNAA�LNKJCA@�LNKIEOOKNU�AOPKLLAH�PAOP�2EIGKaO�AOP=PA�S=O

��� 2K�>A�LNKDE>EPA@�BNKI�@AJUEJC
=�LNKIEOA�SDAJ�=JKPDAN
OQ>OAMQAJPHU�D=O�NAHEA@�KJ�EP�

!D=LPAN����!KJOE@AN=PEKJ

�����.NKIEOAO�#JBKN?A=>HA�SEPDKQP�!KJOE@AN=PEKJ ���



HE=>HA�Estate of Timko v. Oral Roberts Evangelistic Assn.�����,�5��@�����	+E?D���LL�
����
�

!=OAO�EJRKHREJC�LHA@CAO�KB�?D=NEP=>HA�?KJPNE>QPEKJO�D=RA�HKJC�>AAJ�PNKQ>HAOKIA�PK
?KQNPO��0A?KCJEVEJC�PDA�JA?AOOEPU�PK�?D=NEP=>HA�EJOPEPQPEKJO�KB�OQ?D�LHA@CAO�PDA
?KQNPO�D=RA�=HOK�>AAJ�IEJ@BQH�PD=P�=�IANA�LHA@CA�KB�IKJAU�PK�PDA�CAJAN=H�BQJ@O�KB�=
DKOLEP=H�QJERANOEPU�KN�OEIEH=N�EJOPEPQPEKJ�@KAO�JKP�QOQ=HHU�EJ@Q?A�OQ>OP=JPE=H�=?PEKJ
>QP�EO�N=PDAN�OEILHU�=�LNKIEOA�SEPDKQP�?KJOE@AN=PEKJ��5DAJ�PDA�LHA@CA�@KAO
LNKILP�=�?D=NEP=>HA�EJOPEPQPEKJ�PK�=?P�LNKIEOOKNU�AOPKLLAH�EO�=R=EH=>HA�=O�=�NAIA@U�
'J�=>KQP�KJA�MQ=NPAN�KB�PDA�OP=PAO�=JKPDAN�@K?PNEJA�EO�=R=EH=>HA�BKN�?=OAO�EJRKHREJC
OEILHA�LHA@CAO��PDA�^IQPQ=H�LNKIEOAO_�PDAKNU�SDANA>U�PDA�LHA@CAO�KB�I=JU
EJ@ERE@Q=HO�=NA�P=GAJ�=O�?KJOE@AN=PEKJ�BKN�A=?D�KPDAN�=J@�=NA�>EJ@EJC�=C=EJOP�A=?D
LNKIEOKN��2DEO�PDAKNU�S=O�JKP�=R=EH=>HA�PK�PDA�LH=EJPEBB�EJTimko>A?=QOA�DEO�S=O�PDA
KJHU�LNKIEOA�

Moral Obligation

2DA�0AOP=PAIAJP�=HHKSO�QJ@AN�OKIA�?EN?QIOP=J?AO�PDA�AJBKN?AIAJP�KB�L=OP�
?KJOE@AN=PEKJ�?KJPN=?PO��'P�LNKRE@AO�=O�BKHHKSO�EJ�1A?PEKJ����^.NKIEOA�BKN� AJABEP
0A?AERA@_�

��LNKIEOA�I=@A�EJ�NA?KCJEPEKJ�KB�=�>AJABEP�LNAREKQOHU�NA?AERA@�>U�PDA�LNKIEOKN
BNKI�PDA�LNKIEOAA�EO�>EJ@EJC�PK�PDA�ATPAJP�JA?AOO=NU�PK�LNARAJP�EJFQOPE?A�

��LNKIEOA�EO�JKP�>EJ@EJC�QJ@AN�1Q>OA?PEKJ�	�


EB�PDA�LNKIEOAA�?KJBANNA@�PDA�>AJABEP�=O�=�CEBP�KN�BKN�KPDAN�NA=OKJO�PDA�LNKIEOKN�D=O
JKP�>AAJ�QJFQOPHU�AJNE?DA@��KN

PK�PDA�ATPAJP�PD=P�EPO�R=HQA�EO�@EOLNKLKNPEKJ=PA�PK�PDA�>AJABEP�

Promises Enforceable without Consideration by Statute

5A�D=RA�PKQ?DA@�KJ�OARAN=H�?KIIKJ�H=S�AT?ALPEKJO�PK�PDA�?KJOE@AN=PEKJ
NAMQENAIAJP��1KIA�=HOK�=NA�LNKRE@A@�>U�OP=PQPA�

Under the UCC
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>U�@AHERANEJC�PK�PDA�KPDAN�L=NPU�=�OECJA@�SNEPPAJwaiver �� KN
renunciation �� �3JEBKNI�!KIIAN?E=H�!K@A�1A?PEKJ�������2DEO�LNKREOEKJ�=LLHEAO�PK
=JU�?KJPN=?P�CKRANJA@�>U�PDA�3!!�=J@�EO�JKP�HEIEPA@�PK�PDA�O=HAO�LNKREOEKJO�KB
�NPE?HA���

2DA�3!!�=HOK�LANIEPO�=�L=NPU�PK�@EO?D=NCA�PDA�KPDAN�OE@A�SEPDKQP�?KJOE@AN=PEKJ
SDAJ�PDANA�EO�JK�>NA=?D�=J@�EP�LANIEPO�L=NPEAO�PK�IK@EBU�PDAEN��NPE?HA���?KJPN=?P
SEPDKQP�?KJOE@AN=PEKJ�3JEBKNI�!KIIAN?E=H�!K@A�1A?PEKJO������	�
�=J@������	�
�
2DA�KBBE?E=H�?KIIAJPO�PK�PDA�3!!�OA?PEKJ�=@@�PDA�BKHHKSEJC��^&KSARAN
IK@EBE?=PEKJO�I=@A�PDANAQJ@AN�IQOP�IAAP�PDA�PAOP�KB�CKK@�B=EPD�EILKOA@�>U�PDEO
�?P��2DA�ABBA?PERA�QOA�KB�>=@�B=EPD�PK�AO?=LA�LANBKNI=J?A�KJ�PDA�KNECEJ=H�?KJPN=?P
PANIO�EO�>=NNA@�=J@�PDA�ATPKNPEKJ�KB�=�^IK@EBE?=PEKJ_�SEPDKQP�HACEPEI=PA
?KIIAN?E=H�NA=OKJ�EO�EJABBA?PERA�=O�=�REKH=PEKJ�KB�PDA�@QPU�KB�CKK@�B=EPD�_

1AHHAN�=CNAAO�PK�@AHERAN�=�PKJ�KB�?K=H�SEPDEJ�OARAJ�@=UO�� QUAN�JAA@O�PDA�?K=H�OKKJAN
=J@�=OGO�1AHHAN�PK�@AHERAN�SEPDEJ�BKQN�@=UO��1AHHAN�=CNAAO��2DEO�LNKIEOA�EO�>EJ@EJC
ARAJ�PDKQCD�1AHHAN�NA?AERA@�JK�=@@EPEKJ=H�?KJOE@AN=PEKJ�>AUKJ@�PDA�LQN?D=OA�LNE?A
BKN�PDA�=@@EPEKJ=H�@QPU�=CNAA@�PK�	PDA�@QPU�PK�CAP�PDA�?K=H�PK� QUAN�OKKJAN�PD=J
KNECEJ=HHU�=CNAA@
��2DA�3!!�=HHKSO�=�IAN?D=JPaOfirm offer �� �OECJA@�EJ�SNEPEJC�PK
>EJ@�PDA�IAN?D=JP�PK�GAAL�PDA�KBBAN�PK�>QU�KN�OAHH�KLAJ�SEPDKQP
?KJOE@AN=PEKJ�3JEBKNI�!KIIAN?E=H�!K@A�1A?PEKJ�������2DEO�EO�PDA�3!!aO�AMQER=HAJP
KB�=�?KIIKJ�H=S�KLPEKJ�SDE?D�=O�UKQ�NA?=HH�@KAO�NAMQENA�?KJOE@AN=PEKJ�

1A?PEKJ�������KB�PDA�3!!�=HHKSO�=�L=NPU�=reservation of rights �� SDEHA�LANBKNIEJC
=�?KJPN=?P��2DEO�OA?PEKJ�N=EOAO�=�@EBBE?QHP�MQAOPEKJ�SDAJ�=�@A>PKN�EOOQAO�=J�EJ�BQHH�
L=UIAJP�?DA?G�EJ�L=UIAJP�KB�=�@EOLQPA@�@A>P���O�JKPA@�A=NHEAN�EJ�PDEO�?D=LPAN
>A?=QOA�QJ@AN�PDA�?KIIKJ�H=S�PDA�?NA@EPKNaO�=??ALP=J?A�KB�=J�EJ�BQHH�L=UIAJP
?DA?G�EJ�L=UIAJP�KB�=�@EOLQPA@�@A>P�?KJOPEPQPAO�=J�=??KN@�=J@�O=PEOB=?PEKJ�PDA
?NA@EPKN�?=JJKP�?KHHA?P�=J�=IKQJP�>AUKJ@�PDA�?DA?G�� QP�SD=P�EB�PDA�?NA@EPKN�EJ
?=ODEJC�PDA�?DA?G�NAOANRAO�PDA�NECDP�	QJ@AN�1A?PEKJ������
�PK�OQA�BKN�=J�=IKQJP
>AUKJ@�SD=P�PDA�@A>PKN�EO�KBBANEJC��2DA�?KQNPO�=NA�OLHEP�KJ�PDA�EOOQA��NAC=N@EJC�PDA
O=HA�KB�CKK@O�CKRANJA@�>U�PDA�3!!�OKIA�?KQNPO�=HHKS�PDA�?NA@EPKN�PK�OQA�BKN�PDA
QJL=E@�@A>P�JKPSEPDOP=J@EJC�PDA�?DA?G�>AEJC�I=NGA@�^L=E@�EJ�BQHH_�=J@�KPDANO�@K
JKP�

Bankruptcy

 =JGNQLP?U�EO�KB�?KQNOA�BA@AN=H�OP=PQPKNU�H=S��2DA�NQHA�DANA�NAC=N@EJC�=�LNKIEOA�PK
L=U�=BPAN�PDA�K>HEC=PEKJ�EO�@EO?D=NCA@�EO�OEIEH=N�PK�PD=P�CKRANJEJC�OP=PQPAO�KB
HEIEP=PEKJO��2N=@EPEKJ=HHU�=�LNKIEOA�PK�NAL=U�@A>PO�=BPAN�=�>=JGNQLP?U�?KQNP�D=O
@EO?D=NCA@�PDAI�I=GAO�PDA�@A>PKN�HE=>HA�KJ?A�=C=EJ��2DEO�PN=@EPEKJ=H�NQHA�CERAO�NEOA
PK�LKPAJPE=H�=>QOA��=BPAN�QJ@ANCKEJC�PDA�NECKNO�KB�>=JGNQLP?U�=�@A>PKN�?KQH@�>A
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KJA�OQNNAJ@ANO�PDA�NECDP�PK
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��� ��BKNI=H�NAFA?PEKJ�KB
OKIAPDEJC�=O�=�?KJPN=?P�

��� ��OECJA@�LNKIEOA�I=@A�>U�=
IAN?D=JP�PK�DKH@�=J�KBBAN
KLAJ�

��� ��OP=PAIAJP�PD=P�KJA�EO
EJPAJPEKJ=HHU�NAP=EJEJC�=HH�KN
OKIA�HAC=H�NECDPO�OK�=O�PK�S=NJ
KPDANO�KB�PDKOA�NECDPO�
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>=@CANA@�>U�?NA@EPKNO�EJPKreaffirmation �� �LQPPEJC�DEI�EJ�=�SKNOA�LKOEPEKJ�PD=J
>ABKNA�OEJ?A�DA�IQOP�S=EP�OET�UA=NO�>ABKNA�>AEJC�=HHKSA@�PK�=R=EH�DEIOAHB�KB
>=JGNQLP?U�=C=EJ�

2DA�BA@AN=H� =JGNQLP?U��?P�EJ?HQ@AO�?ANP=EJ�LNK?A@QN=H�LNKPA?PEKJO�PK�AJOQNA�PD=P
PDA�@A>PKN�GJKSEJCHU�AJPANO�EJPK�=�NA=BBENI=PEKJ�KB�DEO�@A>P���IKJC�EPO�LNKREOEKJO
PDA�H=S�NAMQENAO�PDA�@A>PKN�PK�D=RA�NA=BBENIA@�PDA�@A>P�>ABKNA�PDA�@A>PKN�EO
@EO?D=NCA@�EJ�>=JGNQLP?U��DA�PDAJ�D=O�OETPU�@=UO�PK�NAO?EJ@�DEO�NA=BBENI=PEKJ��'B�PDA
>=JGNQLP�L=NPU�EO�=J�EJ@ERE@Q=H�PDA�H=S�=HOK�NAMQENAO�PD=P�=�?KQNP�DA=NEJC�>A�DAH@�=P
SDE?D�PDA�?KJOAMQAJ?AO�KB�DEO�NA=BBENI=PEKJ�IQOP�>A�ATLH=EJA@�=J@�NA=BBENI=PEKJ
KB�?ANP=EJ�?KJOQIAN�@A>PO�EO�OQ>FA?P�PK�?KQNP�=LLNKR=H�EB�PDA�@A>PKN�EO�JKP
NALNAOAJPA@�>U�=J�=PPKNJAU�

International Contracts
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?KJOE@AN=PEKJ�PK�>A�>EJ@EJC�

KEY TAKEAWAY
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H=S�L=OP�?KJOE@AN=PEKJ�@KAOJaP�?KQJP�>QP�JK�?KJOE@AN=PEKJ�EO�JA?AOO=NU�EJ
PDAOA�?=OAO��SDANA�=�LNKIEOA�>=NNA@�>U�PDA�OP=PQPA�KB�HEIEP=PEKJO�EO�NARERA@
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NAHE=J?A�KJ�=�LNKIEOA�	E�A��LNKIEOOKNU�AOPKLLAH
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EXERCISES

�� +AH>=�>AC=J�SKNG�BKN��?IA�!KIL=JU�EJ������=O�=�BEHEJC�?HANG��2DENPU
UA=NO�H=PAN�ODA�D=@�NEOAJ�PK�>A�?KILPNKHHAN���P�=�PDENPU�UA=N�?AHA>N=PEKJ
L=NPU�DAN�>KOO�+N��&KH@AN�O=E@�^+AH>=�'�DKLA�UKQ�SKNG�DANA�BKN�=
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11.4 Cases

Consideration for an Option

 K=N@�KB�!KJPNKH�KB�#=OPANJ�+E?DEC=J�3JERANOEPU�R�� QNCAOO

����,�5��@�����	+E?D������


 QNJO�(�

-J�$A>NQ=NU���������@ABAJ@=JP�OECJA@�=�@K?QIAJP�SDE?D�LQNLKNPA@�PK�CN=JP�PK
LH=EJPEBB�=����@=U�KLPEKJ�PK�LQN?D=OA�@ABAJ@=JPaO�DKIA��2D=P�@K?QIAJP�SDE?D�S=O
@N=BPA@�>U�LH=EJPEBBaO�=CAJP�=?GJKSHA@CA@�NA?AELP�>U�@ABAJ@=JP�KB�^-JA�=J@�JK����
	�����
�"KHH=N�=J@�KPDAN�R=HQ=>HA�?KJOE@AN=PEKJ�_�.H=EJPEBB�?KJ?A@AO�PD=P�JAEPDAN�PDA
KJA�@KHH=N�JKN�=JU�KPDAN�?KJOE@AN=PEKJ�S=O�ARAN�L=E@�KN�ARAJ�PAJ@ANA@�PK
@ABAJ@=JP��-J��LNEH���������LH=EJPEBB�@AHERANA@�PK�@ABAJ@=JP�SNEPPAJ�JKPE?A�KB�EPO
EJPAJPEKJ�PK�ATAN?EOA�PDA�KLPEKJ��-J�PDA�?HKOEJC�@=PA�@ABAJ@=JP�NAFA?PA@�LH=EJPEBBaO
PAJ@AN�KB�PDA�LQN?D=OA�LNE?A��2DANAQLKJ�LH=EJPEBB�?KIIAJ?A@�PDEO�=?PEKJ�BKN
OLA?EBE?�LANBKNI=J?A�

�P�PNE=H�@ABAJ@=JP�?H=EIA@�PD=P�PDA�LQNLKNPA@�KLPEKJ�S=O�RKE@�BKN�S=JP�KB
?KJOE@AN=PEKJ�PD=P�=JU�QJ@ANHUEJC�KBBAN�>U�@ABAJ@=JP�D=@�>AAJ�NARKGA@�LNEKN�PK
=??ALP=J?A�>U�LH=EJPEBB�=J@�PD=P�PDA�=CNAA@�LQN?D=OA�LNE?A�S=O�PDA�LNK@Q?P�KB�BN=Q@
=J@�IQPQ=H�IEOP=GA��2DA�PNE=H�FQ@CA�?KJ?HQ@A@�PD=P�JK�BN=Q@�S=O�EJRKHRA@�=J@�PD=P
=JU�IQPQ=H�IEOP=GA�S=O�JKP�I=PANE=H��&A�=HOK�DAH@�PD=P�@ABAJ@=JPaO
=?GJKSHA@CIAJP�KB�NA?AELP�KB�?KJOE@AN=PEKJ�>=NO�=JU�OQ>OAMQAJP�?KJPAJPEKJ�PK�PDA
?KJPN=NU���??KN@EJCHU�PDA�PNE=H�FQ@CA�AJPANA@�FQ@CIAJP�BKN�LH=EJPEBB�

-LPEKJO�BKN�PDA�LQN?D=OA�KB�H=J@�EB�>=OA@�KJ�R=HE@�?KJOE@AN=PEKJ�=NA�?KJPN=?PO
SDE?D�I=U�>A�OLA?EBE?=HHU�AJBKN?A@��9!EP=PEKJO;�!KJRANOAHU�PD=P�SDE?D�LQNLKNPO�PK
>A�=J�KLPEKJ�>QP�SDE?D�EO�JKP�>=OA@�KJ�R=HE@�?KJOE@AN=PEKJ�EO�JKP�=�?KJPN=?P�=J@
SEHH�JKP�>A�AJBKN?A@��9!EP=PEKJO;�-JA�@KHH=N�EO�R=HE@�?KJOE@AN=PEKJ�BKN�=J�KLPEKJ�PK
LQN?D=OA�H=J@�LNKRE@A@�PDA�@KHH=N�EO�L=E@�KN�=P�HA=OP�PAJ@ANA@��9!EP=PEKJO;�'J�PDA
EJOP=JP�?=OA�@ABAJ@=JP�NA?AERA@�JK�?KJOE@AN=PEKJ�BKN�PDA�LQNLKNPA@�KLPEKJ�KB
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JKN�PDA�@K?PNEJA�KB�AOPKLLAH�>=NO�PDA�LNAOAJP=PEKJ�KB�ARE@AJ?A�PK�?KJPN=@E?P�=JU
OQ?D�=?GJKSHA@CIAJP��9!EP=PEKJ;

'P�EO�KQN�KLEJEKJ�PD=P�PDA�@K?QIAJP�OECJA@�>U�@ABAJ@=JP�KJ�$A>NQ=NU���������EO�JKP
=J�AJBKN?A=>HA�KLPEKJ�=J@�PD=P�@ABAJ@=JP�EO�JKP�>=NNA@�BNKI�OK�=OOANPEJC�

2DA�PNE=H�?KQNP�LNAIEOA@�EPO�DKH@EJC�PK�PDA�?KJPN=NU�KJLawrence v.
McCalmont[	����
��2D=P�?=OA�EO�OECJEBE?=JPHU�@EOPEJCQEOD=>HA�BNKI�PDA�EJOP=JP�?=OA�
+N��(QOPE?A�1PKNU�DAH@�PD=P�`	P
DA�CQ=N=JPKN�=?GJKSHA@CA@�PDA�NA?AELP�KB�KJA�@KHH=N
=J@�EO�JKS�AOPKLLA@�PK�@AJU�EP�a�&KSARAN�EJ�NAHE=J?A�QLKJ�PDA�CQ=N=JPU�OQ>OP=JPE=H
?NA@EP�D=@�>AAJ�ATPAJ@A@�PK�PDA�CQ=N=JPKNaO�OKJO��2DA�CQ=N=JPKN�D=@�NA?AERA@
ARANUPDEJC�ODA�>=NC=EJA@�BKN�O=RA�KJA�@KHH=N��'J�PDA�EJOP=JP�?=OA�@ABAJ@=JP�?H=EIO
PD=P�ODA�JARAN�NA?AERA@�=JU�KB�PDA�?KJOE@AN=PEKJ�LNKIEOA@�DAN�

2D=P�SDE?D�LQNLKNPO�PK�>A�=J�KLPEKJ�BKN�PDA�LQN?D=OA�KB�H=J@�>QP�SDE?D�EO�JKP
>=OA@�KJ�R=HE@�?KJOE@AN=PEKJ�EO�=�OEILHA�KBBAN�PK�OAHH�PDA�O=IA�H=J@��9!EP=PEKJ;��J
KLPEKJ�EO�=�?KJPN=?P�?KHH=PAN=H�PK�=J�KBBAN�PK�OAHH�SDANA>U�PDA�KBBAN�EO�I=@A
ENNARK?=>HA�BKN�=�OLA?EBEA@�LANEK@��9!EP=PEKJ;�-N@EJ=NEHU�=J�KBBAN�EO�NARK?=>HA�=P�PDA
SEHH�KB�PDA�KBBANKN���??KN@EJCHU�=�B=EHQNA�KB�?KJOE@AN=PEKJ�=BBA?PO�KJHU�PDA�?KHH=PAN=H
?KJPN=?P�PK�GAAL�PDA�KBBAN�KLAJ�JKP�PDA�QJ@ANHUEJC�KBBAN�

��OEILHA�KBBAN�I=U�>A�NARKGA@�BKN�=JU�NA=OKJ�KN�BKN�JK�NA=OKJ�>U�PDA�KBBANKN�=P�=JU
PEIA�LNEKN�PK�EPO�=??ALP=J?A�>U�PDA�KBBANAA��9!EP=PEKJ;�2DQO�PDA�MQAOPEKJ�EJ�PDEO�?=OA
>A?KIAO�`"E@�@ABAJ@=JP�ABBA?PERAHU�NARKGA�DAN�KBBAN�PK�OAHH�>ABKNA�LH=EJPEBB�=??ALPA@
PD=P�KBBAN�a[

"ABAJ@=JP�PAOPEBEA@�PD=P�SEPDEJ�DKQNO�KB�OECJEJC�PDA�LQNLKNPA@�KLPEKJ�ODA
PAHALDKJA@�LH=EJPEBBaO�=CAJP�=J@�EJBKNIA@�DEI�PD=P�ODA�SKQH@�JKP�=>E@A�>U�PDA
KLPEKJ�QJHAOO�PDA�LQN?D=OA�LNE?A�S=O�EJ?NA=OA@��"ABAJ@=JP�=HOK�PAOPEBEA@�PD=P�SDAJ
LH=EJPEBBaO�=CAJP�@AHERANA@�PK�DAN�KJ��LNEH���������LH=EJPEBBaO�JKPE?A�KB�EPO�EJPAJPEKJ
PK�ATAN?EOA�PDA�LQNLKNPA@�KLPEKJ�ODA�PKH@�DEI�PD=P�`PDA�KLPEKJ�S=O�KBBa�

.H=EJPEBBaO�=CAJP�PAOPEBEA@�PD=P�@ABAJ@=JP�@E@�JKP�?KIIQJE?=PA�PK�DEI�=JU
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5A�PQNJ�JKS�PK�PDA�?KQNPaO�DKH@EJC�PD=P�PDA������=CNAAIAJP�S=O�PDA�KLAN=PERA
?KJPN=?P��.H=EJPEBB�?KJPAJ@O�PDEO�DKH@EJC�EO�ANNKJAKQO�>A?=QOA�PDANA�ATEOPA@�JK
?KJOE@AN=PEKJ�BKN�PDA������=CNAAIAJP��5A�=CNAA����IK@EBE?=PEKJ�KB�=�?KJPN=?P
?KJOPEPQPAO�PDA�I=GEJC�KB�=�JAS�?KJPN=?P�=J@�OQ?D�JAS�?KJPN=?P�IQOP�>A�OQLLKNPA@
>U�?KJOE@AN=PEKJ��9!EP=PEKJ;�5DANA�=�?KJPN=?P�D=O�JKP�>AAJ�BQHHU�LANBKNIA@�=P�PDA
PEIA�KB�PDA�JAS�=CNAAIAJP�PDA�OQ>OPEPQPEKJ�KB�=�JAS�LNKREOEKJ�NAOQHPEJC�EJ�=
IK@EBE?=PEKJ�KB�PDA�K>HEC=PEKJO�KJbothOE@AO�BKN�=�LNKREOEKJ�EJ�PDA�KH@�?KJPN=?P�OPEHH
QJLANBKNIA@�EO�OQBBE?EAJP�?KJOE@AN=PEKJ�BKN�PDA�JAS�?KJPN=?P��5DEHA�?KJOE@AN=PEKJ
I=U�?KJOEOP�KB�AEPDAN�=�@APNEIAJP�PK�PDA�LNKIEOAA�KN�=�>AJABEP�PK�PDA�LNKIEOKN�=
LNKIEOA�PK�?=NNU�KQP�=J�=HNA=@U�ATEOPEJC�?KJPN=?PQ=H�@QPU�@KAO�JKP�?KJOPEPQPA
?KJOE@AN=PEKJ��9!EP=PEKJ;

3J@AN�PDA������?KJPN=?P�@ABAJ@=JP�=OOQIA@�JK�@APNEIAJP�EP�@E@�JKP�=HNA=@U�D=RA�
2DA�PANI�KB�PDA�?KJPN=?P�ATLENA@�KJ�PDA�O=IA�@=PA�QJ@AN�>KPD�?KJPN=?PO��"ABAJ@=JP
QJ@ANPKKG�JK�CNA=PAN�K>HEC=PEKJO�PD=J�EP�=HNA=@U�D=@��.H=EJPEBB�KJ�PDA�KPDAN�D=J@
NA?AERA@�HAOO�PD=J�DA�D=@�QJ@AN�PDA�KNECEJ=H�?KJPN=?P��&EO�>=OA�L=U�S=O�NA@Q?A@
>=?G�PK�EPO�=IKQJP�EJ������@AOLEPA�PDA�LNKREOEKJ�EJ�PDA������?KJPN=?P�BKN�?KOP�KB
HEREJC�=@FQOPIAJPO��&A�HKOP�DEO�AMQ=H�KSJANODEL�EJ�DEO�BKNIQH=A�@QNEJC�PDA�PANI�KB
PDA�=CNAAIAJP�=J@�DEO�AT?HQOERA�KSJANODEL�=BPAN�PDA�PANIEJ=PEKJ�KB�PDA�=CNAAIAJP�
&A�HKOP�=HH�NKU=HPEAO�=BPAN�PANIEJ=PEKJ�KB�PDA�=CNAAIAJP�=J@�PDA�NECDP�PK�QOA�=J@
HE?AJOA�PDA�BKNIQH=A�OQ>FA?P�PK�@ABAJ@=JPaO�NECDP�PK�JKJ�AT?HQOERA�QOA�QLKJ
L=UIAJP�KB�NKU=HPEAO��'J�AT?D=JCA�BKN�JKPDEJC�@ABAJ@=JP�=?MQENA@�AT?HQOERA
KSJANODEL�KB�PDA�BKNIQH=A�@QNEJC�=J@�=BPAN�PDA�=CNAAIAJP�AHEIEJ=PA@�NKU=HPEAO
=BPAN�PDA�=CNAAIAJP�PANIEJ=PA@�PQNJA@�EPO�JKJ�AT?HQOERA�QOA�=BPAN�PANIEJ=PEKJ�EJPK
AT?HQOERA�QOA�=J@�?KJPNKH�=J@�=?DEARA@�=�NA@Q?PEKJ�EJ�LH=EJPEBBaO�>=OA�O=H=NU�
"ABAJ@=JP�@E@�JK�IKNA�PD=J�LNKIEOA�PK�?=NNU�KQP�=J�=HNA=@U�ATEOPEJC�?KJPN=?PQ=H
@QPU��2DANA�S=O�JK�?KJOE@AN=PEKJ�BKN�PDA������=CNAAIAJP�
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"ABAJ@=JP�=OOANPO�PD=P�?KJOE@AN=PEKJ�BHKSA@�PK�LH=EJPEBB�>A?=QOA�PDA�LQN?D=OA�KB
@ABAJ@=JP�>U�PDA�"EADHO�IECDP�JKP�D=RA�K??QNNA@�SEPDKQP�PDA�=CNAAIAJP�=J@�PDA
LQN?D=OA�LNKRE@A@�LH=EJPEBB�SEPD�?KJPEJQA@�AILHKUIAJP�=J@�=�BEJ=J?E=HHU�RE=>HA
AILHKUAN��2DANA�EO�JK�ARE@AJ?A�PK�OQLLKNP�PDEO�?KJPAJPEKJ��.H=EJPEBB�D=@�?KJPEJQA@
AILHKUIAJP�SEPD�PDA�O=IA�AILHKUAN�QJ@AN�PDA������=CNAAIAJP��,KPDEJC�EJ�PDA
�����=CNAAIAJP�LNKRE@A@�BKN�=JU�=@@EPEKJ=H�BEJ=J?E=H�LNKPA?PEKJ�PK�LH=EJPEBB��2DA
AOOAJ?A�KB�@ABAJ@=JPaO�LKOEPEKJ�EO�PD=P�9PDA�KSJAN;�NA?AERA@�IKNA�BNKI�DEO�O=HA�KB
PDA�?KIL=JU�>A?=QOA�KB�PDA�JAS�=CNAAIAJP�PD=J�DA�SKQH@�D=RA�SEPDKQP�EP��5A�D=RA
@EBBE?QHPU�?KJRANPEJC�9PDA�KSJANaO;�SEJ@B=HH�EJPK�=�>AJABEP�PK�LH=EJPEBB�

90AI=J@A@�PK�@APANIEJA�DKS�IQ?D�LH=EJPEBB�ODKQH@�NA?AERA�;

CASE QUESTIONS

�� 5DU�@E@�PDA�?KQNP�@APANIEJA�PD=P�.H=EJPEBBaO�LKOPAILHKUIAJP�>AJABEPO
ODKQH@�NARANP�PK�PDKOA�EJ�DEO�KNECEJ=H�?KJPN=?P�EJOPA=@�>AEJC�HEIEPA@�PK
PDKOA�EJ�PDA�IK@EBEA@�?KJPN=?P�

�� 5D=P�=NCQIAJP�@E@�"ABAJ@=JP�I=GA�=O�PK�SDU�PDA�PANIO�KB�PDA�IK@EBEA@
?KJPN=?P�ODKQH@�>A�R=HE@�
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11.5 Summary and Exercises

Summary

+KOP�=CNAAIAJPO]EJ?HQ@EJC�?KJPN=?P�IK@EBE?=PEKJ�=P�?KIIKJ�H=S�	>QP�JKP�QJ@AN�PDA�3JEBKNI�!KIIAN?E=H�!K@A
93!!;
]=NA�JKP�>EJ@EJC�?KJPN=?PO�EJ�PDA�=>OAJ?A�KB�SD=P�PDA�H=S�PANIO�^?KJOE@AN=PEKJ�_�!KJOE@AN=PEKJ�EO�QOQ=HHU
@ABEJA@�=O�=�^HAC=H�@APNEIAJP_]=J�=?P�BKN>A=N=J?A�KN�=�LNKIEOA��2DA�=?P�?=J�>A�PDA�L=UIAJP�KB�IKJAU�PDA
@AHERANU�KB�=�OANRE?A�KN�PDA�PN=JOBAN�KB�PEPHA�PK�LNKLANPU��!KJOE@AN=PEKJ�EO�=�HAC=H�?KJ?ALP�EJ�PD=P�EP�?AJPANO�KJ�PDA
CEREJC�QL�KB�=�HAC=H�NECDP�KN�>AJABEP�

�J�QJ@ANOP=J@EJC�KB�?KJOE@AN=PEKJ�EO�EILKNP=JP�EJ�I=JU�?KIIKJLH=?A�OEPQ=PEKJO�EJ?HQ@EJC�PDKOA�EJ�SDE?D�	�
�=
@A>PKN�=J@�=�?NA@EPKN�AJPAN�EJPK�=J�=??KN@�PD=P�EO�H=PAN�@EOLQPA@�	�
�=�@QPU�EO�LNAATEOPEJC�	�
�=�LNKIEOA�EO
EHHQOKNU�=J@�	�
�?NA@EPKNO�=CNAA�PK�=�?KILKOEPEKJ�

1KIA�LNKIEOAO�=NA�AJBKN?A=>HA�SEPDKQP�?KJOE@AN=PEKJ��2DAOA�EJ?HQ@A�?ANP=EJ�LNKIEOAO�QJ@AN�PDA�3!!�=J@�KPDAN
?EN?QIOP=J?AO�EJ?HQ@EJC�	�
�?KJPN=?PO�>=NNA@�>U�PDA�OP=PQPA�KB�HEIEP=PEKJO�	�
�LNKIEOAO�>U�=�>=JGNQLP�PK�NAL=U
@A>PO�=J@�	�
�OEPQ=PEKJO�EJ�SDE?D�FQOPE?A�SEHH�>A�OANRA@�>U�EJRKGEJC�PDA�@K?PNEJA�KB�LNKIEOOKNU�AOPKLLAH�
"APANIEJEJC�SDAPDAN�=J�=CNAAIAJP�ODKQH@�>A�QLDAH@�@AOLEPA�PDA�H=?G�KB�?KJOE@AN=PEKJ�PA?DJE?=HHU�@ABEJA@�?=HHO
BKN�=�@EHECAJP�=OOAOOIAJP�KB�PDA�B=?PQ=H�?EN?QIOP=J?AO�
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EXERCISES

�� &KNJ>Q?GHA�LQN?D=OA@�AMQELIAJP�BNKI�!KJPEJAJP=H�%EJ�	!%
�BKN�������
&KSARAN�=BPAN�OKIA�KB�PDA�AMQELIAJP�LNKRA@�@ABA?PERA�&KNJ>Q?GHA
OAJP�!%�=�?DA?G�BKN�������I=NGA@�^>U�AJ@KNOAIAJP�PDEO�?DA?G�EO
=??ALPA@�EJ�BQHH�L=UIAJP_�=J@�!%�AJ@KNOA@�=J@�@ALKOEPA@�PDA�?DA?G�
+=U�!%�BKN?A�&KNJ>Q?GHA�PK�L=U�PDA�NAI=EJEJC��������5DU�

�� (KOALD�&KBBI=J�=HHACA@�PD=P�0A@�-SH�1PKNAO�LNKIEOA@�DEI�PD=P�EP�SKQH@
>QEH@�=�OPKNA�>QEH@EJC�EJ�!DEHPKJ�5EO?KJOEJ�=J@�OPK?G�EP�SEPD
IAN?D=J@EOA�BKN�&KBBI=J�PK�KLAN=PA�EJ�NAPQNJ�BKN�&KBBI=JaO�EJRAOPIAJP
KB���������2DA�OEVA�?KOP�@AOECJ�=J@�H=UKQP�KB�PDA�OPKNA�>QEH@EJC�S=O
JKP�@EO?QOOA@�JKN�SANA�PDA�PANIO�KB�PDA�HA=OA�=O�PK�NAJP�I=EJPAJ=J?A
=J@�LQN?D=OA�KLPEKJO��,ARANPDAHAOO�EJ�NAHE=J?A�KJ�0A@�-SHaO�LNKIEOA
PDA�&KBBI=JO�OKH@�PDAEN�>=GANU�=J@�CNK?ANU�OPKNA�>QOEJAOO�LQN?D=OA@
PDA�>QEH@EJC�OEPA�EJ�!DEHPKJ�=J@�NAJPA@�=�NAOE@AJ?A�PDANA�BKN�PDA�B=IEHU�
2DA�@A=H�S=O�JARAN�?KJOQII=PA@��=�@EOLQPA�=NKOA�0A@�-SH�@E@�JKP�>QEH@
PDA�OPKNA�=J@�EP�@AJEA@�HE=>EHEPU�PK�&KBBI=J�KJ�PDA�>=OEO�PD=P�EPO�LNKIEOA
PK�DEI�S=O�PKK�EJ@ABEJEPA�SEPD�NAOLA?P�PK�=HH�@AP=EHO�BKN�=�?KJPN=?P�PK
D=RA�NAOQHPA@��'O�&KBBI=J�AJPEPHA@�PK�OKIA�NAHEAB��-J�SD=P�PDAKNU�

�� 0=MQAH�?KJPN=?PA@�PK�@AHERAN�KJA�DQJ@NA@�SE@CAPO�PK�1=I�KJ�"A?AI>AN
���BKN�SDE?D�DA�SKQH@�L=U��������-J�,KRAI>AN����1=I�?=HHA@�DAN�=J@
=OGA@�EB�ODA�?KQH@�@AHERAN�PDA�SE@CAPO�KJ�"A?AI>AN����0=MQAH�O=E@�ODA
?KQH@�=J@�ODA�LNKIEOA@�@AHERANU�KJ�PD=P�@=U��'O�DAN�LNKIEOA�>EJ@EJC�
5DU�

�� 0E?D=N@�LNKIEOA@�PK�D=RA�"=NHAJAaO�@A?G�=SJEJC�?KJOPNQ?PA@�>U�(QHU����
-J�(QJA����"=NHAJA�?=HHA@�DEI�=J@�=OGA@�EB�DA�?KQH@�CAP�PDA�FK>�@KJA�>U
(QHU���EJ�PEIA�BKN�'J@ALAJ@AJ?A�"=U��0E?D=N@�O=E@�DA�?KQH@�>QP�DA�B=EHA@
PK�@K�OK�=J@�"=NHAJA�D=@�PK�NAJP�PSK�?=JKLEAO�=P�OKIA�ATLAJOA��"=NHAJA
?H=EIO�PD=P�>A?=QOA�0E?D=N@�>NA=?DA@�DEO�LNKIEOA�DA�EO�HE=>HA�BKN�PDA
?KOP�KB�=SJEJC�NAJP=H��'O�ODA�?KNNA?P]S=O�DEO�LNKIEOA�>EJ@EJC��5DU�

�� 1AHHAN�=CNAA@�PK�@AHERAN�C=OKHEJA�PK� QUAN�=P�������LAN�C=HHKJ�KRAN�=
LANEK@�KB�KJA�UA=N�� U�PDA�OETPD�IKJPD�C=OKHEJA�D=@�EJ?NA=OA@�EJ�LNE?A
KRAN�=�@KHH=N�=�C=HHKJ���HPDKQCD�1AHHAN�D=@�C=OKHEJA�=R=EH=>HA�BKN�O=HA�DA
PKH@� QUAN�PDA�LNE?A�SKQH@�D=RA�PK�EJ?NA=OA�>U�PD=P�IQ?D�KN�DA�SKQH@�>A
QJ=>HA�PK�@AHERAN�� QUAN�=CNAA@�PK�PDA�EJ?NA=OA�>QP�SDAJ�>EHHA@�NABQOA@
PK�L=U�PDA�=@@EPEKJ=H�=IKQJP��'O� QUAN�>KQJ@�>U�PDA�LNKIEOA��#TLH=EJ�

�� +KJP>=JGOaO�OKJ�!D=NHAO�S=O�OAAGEJC�=J�=??KQJP�ATA?QPERA�LKOEPEKJ
SEPD�"K>>O�1IEPD���$KC=NPU�'J?��=�H=NCA�>NKGAN=CA�BENI��!D=NHAO�S=O
EJ@ALAJ@AJP�=J@�SEODA@�JK�EJPANBANAJ?A�>U�DEO�SAHH�GJKSJ�B=PDAN��2DA
BENI�=BPAN�OARAN=H�SAAGOa�@AHE>AN=PEKJ�@A?E@A@�PK�DENA�!D=NHAO��2DAU
I=@A�DEI�=J�KBBAN�KJ��LNEH���������=J@�!D=NHAO�=??ALPA@��+KJP>=JGO
QJ=S=NA�PD=P�DEO�OKJ�D=@�>AAJ�DENA@�=J@�?KJ?ANJA@�PD=P�DA�IECDP�JKP
>A�I=EHA@�=�HAPPAN�PK�"K>>O�KJ��LNEH����EJ�SDE?D�DA�LNKIEOA@�PK�CERA�PDA
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>NKGAN=CA�BENI���������EJ�?KIIEOOEKJ�>QOEJAOO�EB�PDA�BENI�SKQH@�DENA
DEO�OKJ��2DA�HAPPAN�S=O�NA?AERA@�>U�"K>>O�=J@�PDA�BENI�SEODAO�PK�AJBKN?A
EP�=C=EJOP�+KJP>=JGO��+=U�"K>>O�AJBKN?A�PDA�LNKIEOA��5DU�

�� 'J������5EHHE=I�#��1PKNU�LNKIEOA@�DEO�JALDAS�5EHHE=I�#��1PKNU�''�	PDAJ
OETPAAJ�UA=NO�KH@
�������	=>KQP���������EJ�PK@=UaO�IKJAU
�EB�^5EHHEA_
SKQH@�=>OP=EJ�BNKI�@NEJGEJC�=H?KDKH�OIKGEJC�OSA=NEJC�=J@�LH=UEJC
?=N@O�KN�>EHHE=N@O�BKN�IKJAU�QJPEH�PDA�JALDAS�NA=?DA@�PSAJPU�KJA�UA=NO
KB�=CA���HH�KB�PDAOA�SANA�HAC=HHU�LANIEOOE>HA�=?PEREPEAO�BKN�PDA�PAAJ=CAN�=P
PD=P�PEIA�EJ�,AS�7KNG�1P=PA��5EHHEA�=??ALPA@�DEO�QJ?HAaO�LNKIEOA�=J@�@E@
NABN=EJ�BNKI�PDA�LNKDE>EPA@�=?PO�QJPEH�DA�PQNJA@�PSAJPU�KJA��5DAJ�PDA
UKQJC�I=J�=OGA@�BKN�PDA�IKJAU�DEO�QJ?HA�SNKPA�PK�DEI�PD=P�DA�SKQH@
DKJKN�PDA�LNKIEOA�>QP�SKQH@�N=PDAN�S=EP�QJPEH�5EHHEA�S=O�KH@AN�>ABKNA
@AHERANEJC�PDA�IKJAU�EJPANAOP�=@@A@�KJ��5EHHEA�=CNAA@��1Q>OAMQAJPHU
5EHHEA�=OOECJA@�PDA�NECDP�PK�NA?AERA�PDA�IKJAU�PK�KJA�&=IAN�	5EHHEA
S=JPA@�PDA�IKJAU�OKKJAN
�=J@�1PKNU�'�@EA@�SEPDKQP�I=GEJC�=JU
L=UIAJP��2DA�AOP=PA�=@IEJEOPANA@�>U�$N=JGHEJ�1E@S=U�NABQOA@�PK�L=U
=OOANPEJC�PDANA�S=O�JK�>EJ@EJC�?KJPN=?P�@QA�PK�H=?G�KB�?KJOE@AN=PEKJ��PDA
>KU�OQBBANA@�JK�^@APNEIAJP_�=J@�PDA�QJ?HA�CKP�JK�>AJABEP��2DA�PNE=H
?KQNP�=CNAA@�SEPD�PDA�AOP=PA�=J@�PDA�LH=EJPEBB�=LLA=HA@��1DKQH@�PDA
?KQNP�KJ�=LLA=H�=BBENI�KN�NARANOA��#TLH=EJ�

�� &=NKH@�.A=NO=HH�=J@�(KA��HAT=J@AN�SANA�BNEAJ@O�BKN�KRAN�PSAJPU�BERA
UA=NO���>KQP�PSE?A�=�SAAG�PDAU�>KQCDP�SD=P�PDAU�?=HHA@�=�L=?G=CA��=
D=HB�LEJP�KB�RK@G=�KN=JCA�FQE?A�PSK�?QLO�=J@�PSK�HKPPANU�PE?GAPO��2DAU
SAJP�PK��HAT=J@ANaO�DKQOA�PK�S=P?D�24�@NEJG�O?NAS@NERANO�=J@�O?N=P?D
PDA�HKPPANU�PE?GAPO��2DA�PSK�D=@�>AAJ�OD=NEJC�PE?GAPO�=J@�O?NAS@NERANO
OEJ?A�PDA�5=ODEJCPKJ�"!�HKPPANU�>AC=J��-J�PDA�ARAJEJC�EJ�EOOQA
.A=NO=HH�>KQCDP�PDA�L=?G=CA�=J@�=OGA@��HAT=J@AN�^�NA�UKQ�EJ�KJ�EP�_
�HAT=J@AN�O=E@�UAO��.A=NO=HH�=OGA@�BKN�DEO�D=HB�KB�PDA�LQN?D=OA�LNE?A�>QP
�HAT=J@AN�D=@�JK�IKJAU����BAS�DKQNO�H=PAN��HAT=J@AN�D=REJC�?KIA�>U
OKIA�BQJ@O�KB�DEO�KSJ�>KQCDP�=JKPDAN�L=?G=CA��&A�D=J@A@�KJA�PE?GAP�PK
.A=NO=HH�=J@�PDAU�>KPD�O?N=P?DA@�PDA�PE?GAPO���HAT=J@ANaO�S=O�=�������
SEJJAN��5DAJ�.A=NO=HH�=OGA@�BKN�DEO�OD=NA��HAT=J@AN�NABQOA@�PK�CERA
DEI�=JUPDEJC���NA�PDA�JA?AOO=NU�AHAIAJPO�KB�KBBAN�=??ALP=J?A�=J@
?KJOE@AN=PEKJ�LNAOAJP�DANA�OK�=O�PK�OQLLKNP�.A=NO=HHaO�=OOANPEKJ�PDA
L=NPEAO�D=@�=�?KJPN=?P�

�� "ABAJ@=JP�*AA�2=UHKN�D=@�=OO=QHPA@�DEO�SEBA�SDK�PKKG�NABQCA�EJ�PDA
DKQOA�KB�.H=EJPEBB�&=NNEJCPKJ��2DA�JATP�@=U�2=UHKN�C=EJA@�=??AOO�PK�PDA
DKQOA�=J@�>AC=J�=JKPDAN�=OO=QHP�QLKJ�DEO�SEBA��+NO��2=UHKN�GJK?GA@
DEI�@KSJ�SEPD�=J�=TA�=J@�S=O�KJ�PDA�LKEJP�KB�?QPPEJC�DEO�DA=@�KLAJ�KN
@A?=LEP=PEJC�DEI�SDEHA�DA�S=O�HUEJC�KJ�PDA�BHKKN�SDAJ�.H=EJPEBB
EJPANRAJA@�=J@�?=QCDP�PDA�=TA�=O�EP�S=O�@AO?AJ@EJC��2DA�>HKS�EJPAJ@A@
BKN�"ABAJ@=JP�BAHH�QLKJ�&=NNEJCPKJaO�D=J@�IQPEH=PEJC�EP�>=@HU�>QP
O=REJC�"ABAJ@=JPaO�HEBA��1Q>OAMQAJPHU�"ABAJ@=JP�KN=HHU�LNKIEOA@�PK�L=U
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.H=EJPEBB�DAN�@=I=CAO�>QP�=BPAN�L=UEJC�=�OI=HH�OQI�B=EHA@�PK�L=U
=JUPDEJC�IKNA��'O�&=NNEJCPKJ�AJPEPHA@�PK�AJBKN?A�2=UHKNaO�AJPENA
LNKIEOA�

��� 5DEPA�1=J@O�$KNAOP�.NK@Q?PO�	"ABAJ@=JP
�LQN?D=OA@�HKCCEJC�AMQELIAJP
BNKI�!H=NG�!KNLKN=PEKJ�	.H=EJPEBB
�QJ@AN�=J�EJOP=HHIAJP�?KJPN=?P�PD=P
C=RA�.H=EJPEBB�PDA�NECDP�PK�NALKOOAOO�=J@�NAOAHH�PDA�AMQELIAJP�EB
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Chapter 12

Legality
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12.1 General Perspectives on Illegality
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12.2 Agreements in Violation of Statute
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Omaha Service Corp.�����31�����	����
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���� DPPL���SSS�DECD>A=I�?KI�@K?��.������������DPIH ��+N��0A=N@KJ�S=O�=
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HKJC�HEOP���O�OKIAPEIAO�D=LLAJO�PDKQCD�=�LANOKJ�I=U�?KJPN=?P�BKN�PDA�OANRE?AO�KB
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QJHE?AJOA@�0K>EJ�NABQOAO�PK�L=U��+=U�.=QH�?KHHA?P�
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=??KQJP=JP�JAA@�JKP�>A�=�?ANPEBEA@�LQ>HE?�=??KQJP=JP�PK�?=NNU�KJ�IKOP�=??KQJPEJC
BQJ?PEKJO�
�*AP�QO�=OOQIA�PD=P�PDA�OP=PA�NAMQENAO�ARANUKJA�SDK�@KAO�=JU�OKNP�KB
LHQI>EJC�BKN�L=U�PK�D=RA�=�R=HE@�HE?AJOA�
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12.3 Bargains Made Illegal by Common Law

LEARNING OBJECTIVE

�� 3J@ANOP=J@�SD=P�?KJPN=?PO�KN�>=NC=EJO�D=RA�>AAJ�@A?H=NA@�EHHAC=H�>U
?KQNPO�

Overview
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L=NPEAOa�ATLA?P=PEKJO�PDA�BKNBAEPQNAO�PD=P�SKQH@�NAOQHP�BNKI�@AJE=H�KB�AJBKN?AIAJP
=J@�PDA�LQ>HE?�EJPANAOP�B=RKNEJC�AJBKN?AIAJP�=C=EJOP�PDAOA�B=?PKNO��PDA�OPNAJCPD�KB
PDA�LKHE?U�SDAPDAN�@AJUEJC�AJBKN?AIAJP�SEHH�BQNPDAN�PDA�LKHE?U�PDA�OANEKQOJAOO
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Types of Bargains Made Illegal by Common Law
Common-Law Restraint of Trade
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